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ARGUED  AND  D£T£JlMiN£D 


IN 


Wbt  €onvt  of  UMtla^y  Ut. 


Ex  parte  Belcher  and  others. — In  the  matter  of  18S4. 

maberly.  if.;;;;;;;,. 

1  HIS  was  a  petition  of  the  assignees,  praying  for  an  The  Cout  will 
Order  of  the  Court  to  sanction  an  agreement,  which  orf€r*on*th«^ 
was  proposed  to  be  entered  into  between  the  assignees  J£f  assSnewlM 
and  certain  mortgagees  of  a  mansion  and  estate  of  the  ^enKor'the^' 
bankrupt  at  Shirley,  for  the  purpose  of  disposing  of  the  ••!«  ©^ ih«*>«ok- 
property  for  the  general  benefit  of  the  bankrupt's  ere-  *^J  ™»»«^  *^^ 

on  tbcir  own 

ditors;  and  the  petition  further  prayed,  that  the  mort-  respoBsibility. 

gagees  might  have  leave  to  bid  at  the  sale.   It  appeared, 

that  part  of  the  estate,  consisting  of  the  house  and  200 

acres  of  land,  had  been  mortgaged  for   the  sum  of 

15,000/.,  but  that  about  85  acres  adjacent  remained 

unincumbered.    In  August  1833,  the  assignees  put  up 

for  sale   this  latter  portion  of  the  estate,  but  it  was 

found  to  be  so  surrounded  by  the  mortgaged  property, 

and  the  boundaries  to  be  so  confused,  that  no  person 

waa  inclined  to  purchase  it,  and  the  assignees  had  been 

dierefore  unable  to  dispose  of  it* 

Mr.  Smanston^  in  support  of  the  petition,  said  that  U 
waa  cow  proposed,  with  the  consent  qf  the  Courts  tp 

TOL.  IT.  B 


Belcher 
and  othen. 
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lSd4.  allot  the  whole  of  the  estate  in  such  eligible  portions 
£^^^  as  migBt  Be  Ihbbgfit  fit,  £6t  raiding  su^cieiit  faiouey 
to  pay  off  the  mortgage,  and  for  the  disposal  of  the 
unincumbered  portion  more  favourably  than  could  be 
done  in  its  present  inconvenient  state.  Lord  Eldon 
frequently  made  similar  orders,  in  the  nature  of  an  in- 
timation to  assignees,  ^eh  any  difficulty  existi^d  as  to 
the  best  and  proper  course  of  acting  for  the  benefit  of 
the  bankrupt's  estate.  If  the  Court,  however,  should 
not  be  inclined  to  accede  at  once  to  the  wishes  of  the 
petitioners,  it  would  perhaps  direct  an  inquiry,  whether 
or  not  such  an  agreement  for  the  disposal  of  the  pro- 
perty would  be  advantageous  to  the  estate,  and  without 
prejudice  to  the  other  parties  interested. 

The  Court  said,  (Sir  J.  Cross  dissent),  that  therfe 
was  nothing  in  the  prayer  of  the  petition  which  the 
assignees  were  not  fully  competent  to  do,  without  the 
authority  and  intervention  of  the  Court,  except  so  far 
as  they  asked  for  leave  to  bid  at  the  proposed  sale, 
which  was  a  perfectly  distinct  matter,  and  might  be 
applied  for  at  any  time.  The  mortgagees  and  assig- 
nees were  well  able  to  arrange  the  sale  between  them- 
selves in  such  manner  as  would  be  most  for  tlieir 

9 

mutual  benefit.  The  Court  sits  to  adjudge,  imd  not 
to  act  as  counsel  and  advise ;  and  it  is  due  td  the 
profession,  not  to  anticipate  any  advice  which  might  be 
'sought  for  on  an  occasion  of  this  description.  Although 
Lord  Eldon  sometimes  made  such  orders  as  have  beeh 
alluded  to,  it  was  always  done  reluctantly,  and  with  a 
declaration  that  the  order  should  not  be  drawn  into  a 
'J)recedent.  The  assignees  have  a  discretionary  power 
j^ren  them  by  the  statute  in  the  dispoB^l  of  the  bank- 
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rupt's  property,  and  must  act  on  tbeir  own  respon-        1884. 
flibility ;  and  the  Court  ought  not,  on  an  ex  parte  and       E^^e 
uonecefesary  application,  to  interpose  what  might  appear     a^d  oihm. 
a  sanction  to  the  assignees,  but  which  would  in  reality 
be  no  protection  to  them. 

No  Order  made. 


Ex  parte  Ann  Broadbent. — In  the  matter  of  John 

Arthur  Borron.  ^SS" 

July  2  if  22. 

This  was  the  petition  of  an  equitable  mortgagee,  ii.  deposiu  with 
praying  for  the  usual  order  under  the  following  cir-  for  the  ra-pay- 

.  ment  of  a  loan 

CUmstances :—  of  money,  the 

By  indenture,  dated  25th  March  1829,  one  WiUiam  ^Tl^TJ"^ 
Lawion  demised  to  the  bankrupt  and  four  other  per-  ^^^"^  ^ 
sons,  his  partners,  certain  mines  or  seams  of  coal  lyinir  «»<*  ^^^^  <>**»«' 

'  V     o  peiwint,  as 

and  being  under  the  lands  of  the  said  WiUiam  Laioton,  teoaDts  in  com- 

mon.    The  mine 

at  Lawton,  in  Staffordshire,  to  hold  to  them  as  tenants  was  worked  by 

tliem  according 

m  common,  for  the  term  of  thirty  years  at  a  certain  to  the  stipula- 

tions  of  certain 

rent.    The  mine  was  afterwards  worked  by  the  bank-  articles  of  part- 

...  .       .  .  neisbip,  woich 

rupt  and  his  partners,  pursuant  to  the  terms  and  con-  contained  a  pro- 
ditions  contained  in  their  articles  of  co-partnership,  onepanner^^ 
one  of  which  was — '*  That  if  any  of  the  said  parties  Jl^ofhis"" 
thereto,  or  the  representatives  of  any  of  them,  should  gho^i*h!i!l^r* 
be  desirous  to  sell  and  dispose  of  his  or  their  share  and  "gbt  of  pre- 

^  emption:  Held, 

interest  in  the  said  concern,  the  other  parties  interested  (Sif«{.  Croudh- 

'^         ^  wnt.)  that  the 

in  the  said  concern  should  have  the  option  and  pre*  usual  order 

could  not  be 

ference  of  purchasing  and  having  such  share  and  in-  made  for  the 
teiest,  at  such  price  or  sum  of  n^oney  as  should  be  share  in  this 

properly,  as  in 
tbs  oidiiuafy  case  of  an  equitable  mortgage  *,  it  being  necessary  that  the  partnership  accounts 
should  first  be  taken,  for  the  purpose  of  ascertaining  the  value  of  A.^s  share  in  the  property, 
which  this  Cooit  had  no  juiiad>ctioo  to  do,  the  other  partners  not  being  before  the  Court. 
And  qtuBr$,  whether  the  deposit  of  the  aUe»ted  eopy  of  a  lease  amounts  to  an  equitable 

b2 
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1834.       ngreed  upon  between  them  and  the  party  disposing  of 

Ez  parte       ^^^^  share  and  interest." 

On  the  28th  July  1829  the  bankrupt  borrowed  of 
the  petitioner  the  sum  of  1200/.^  to  secure  which  he 
gave  his  bond,  conditioned  for  the  re-payment  of  that 
sum^  with  interest  at  51.  per  cent.;  and  also  deposited 
with  the  petitioner  an  attested  copy  of  the  lease  of  the 
coal  mine^  accompanied  with  the  following  memo- 
randum : — 

**  I  do  hereby  acknowledge^  that  I  have  deposited 
with  you  an  attested  copy  of  a  lease  from  William 
Lawtofif  Esq.  to  James  Sutton^  the  Rev.  Henry  Delves 
BroughtoTiy  John  Arthur  Barron^  James  Clifford,  and 
Charles  Adkins,  of  certain  coal  mines  in  the  counties  of 
Stafibrd  and  Chester,  which  said  lease  is  so  deposited 
with  you  as  a  collateral  security  for  further  guaran- 
teeing and  securing  to  you  the  sum  of  1200L,  which  I 
have  borrowed  from  you  upon  my  bond,  with  all  in** 
terest  owing  thereon.  And  I  hereby  declare,  that  the 
aforesaid  lease  so  deposited  shall,  so  long  as  the  said 
12001,  and  interest  be  due  and  unpaid  by  me  to  you, 
give  you  full  right  and  power  to  take  and  demand  from 
my  said  partners  in  the  aforesaid  lease,  so  much  of  my 
proportion  of  the  profits  in  said  coal  mines,  together 
with  my  proportion  of  the  stock  of  coals,  cannel  or 
slack,  utensils,  implements,  or  other  property  belonging 
to  said  company  of  lessees,  as  will  at  all  times  pay  you 
the  interest  on  the  said  loan  or  principal  sum,*after 
being  demanded  according  to  the  tenor  of  the  aforesaid 
bond,  whenever  die  same  shall  be  behind  and  unpaid ; 
and  I  hereby  further  agree  and  engage,  whenever  re**' 
<|uired  so  to  do,  to  sign  and  execute  a  legal  assignment 
of  all  my  interest  and  property  in  the  aforesaid  coal 
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concern  to  you,  so  long  as  the  aforesaid  loan  is  unpaid.       .1SS4. 
Dated  at  Wooldon,  in  the  county  of  Lancaster^  this      ETraite 
Ist  day  of  May  1880.  Broadbekt. 

(Signed)  J.  A.  Borron.** 

On  the  9th  January  1834^  a  fiat  was  issued  against 
John  Arthur  Barron^  under  which  he  was  duly  de- 
dared  a  bankrupt.  And  on  the  11th  January  the 
petitioner,  by  her  attorney,  gave  a  written  notice  to  the 
other  co^Iessees  of  the  mine,  requiring  that  the  bank- 
rupt's interest  in  the  colliery  should  be  resenrcd  and 
retained  by  them  to  satisfy  the  claims  of  the  petitioner* 

The  petition  prayed,  that  she  might  be  declared 
equitable  mortgagee  of  the  hereditaments  and  other 
property  comprised  in  the  said  agreement, — that  an 
accoont  might  be  taken  of  what  was  due  to  the  peti* 
tioner  for  principal,  interest,  and  costs, — that  the  Com- 
missioners might  direct  the  property  to  be  sold, — and 
that  the  proceeds  might  be  applied  in  the  usual 
manner. 

Mr.  6.  Richards  appeared  in  support  of  the  petition. 
As  the  bankrupt  in  this  case  was  only  one  of  severaT 
€o4e8sees,  and  had  therefore  no  power  to  deposit  the 
lease  itself,  hb  deposit  of  the  attested  copy  of  the  lease 
was  sufficient  to  create  an  equitable  mortgage  of  his 
share  or  interest  in  the  premises  demised ;  and  if  it  is 
a  good  deposit  for  the  lands  demised,  it  is  also  good 
for  the  rail-road,  and  all  the  fixtures  and  machinery, 
which  have  been  erected  by  the  co-lessees  for  the 
purpose  of  working  the  colliery.  The  case  of  JEx  parte 
Warner  (a)  shews,  that  the  deposit  of  the  copies  of  the 
court  rolls  of  a  manor  is  sufficient  to  constitute  an 

(a)  1  Rose,  286. 


Broaobbmt. 


6  CASES  IS  BAKKRUPTCT. 
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18S4«  equitable  mortgage  of  copyhold  property.  [Sir  O. 
ExMTte  -Bo^e.  Do  you  mean  to  contend,  that  the  deposit  of  the 
mere  copy  of  a  lease  will  create  an  equitable  mortgage, 
the  same  as  if  the  lease  itself  was  deposited  ?]  There 
is  no  need  to  resort  to  the  deposit,  to  establish  a  claim 
of  lien  to  the  bankrupt's  share  of  the  profits  of  the 
coal  mine  and  the  machinery;  for  the  terms  of  the 
agreement  are  sufficient  for  that  purpose.  The  work* 
ing  of  the  colliery  was  carried  on  by  the  other  lessees, 
the  bankrupt  being  a  mere  shareholder  in  the  mine ; 
and  if  any  one  was  made  acquainted  with  the  fact  of 
the  deposit,  there  was  no  necessity  of  giving  them 
formal  notice  of  that  fact ;  Smith  v.  Smith  (a).  But, 
according  to  the  case  of  Ex  parte  Kensington  (5),  an 
equitable  interest  is  not  within  the  clause  relating  to 
order  and  disposition.  [Sir  O.  Rose,  We  cannot  mak<e 
an  order  declaring  the  petitioner  an  equitable  mort- 
gagee of  the  bankrupt's  share  in  this  lease,  without 
materially  affecting  the  interests  of  the  other  partners, 
who  are  not  now  before  the  Court ;  for  the  effect  of 
the  order  would  be,  that  the  partnership  must  be 
stopped,  and  the  concern  wound  up,  by  taking  an 
*  account  forthwith  of  what  is  due  to  each  partner  in 
respect  of  his  share.  But  if  the  bankrupt's  share  in 
this  property  belongs  to  his  assignees,  the  joint  ad- 
venture may  go  on  until  the  state  of  the  accounts  can 
be  more  conveniently  taken.  The  great  difficulty,  how- 
ever, is — ^how  can  this  Court  take  the  accounts  of  a 
partnership  ?]  The  petitioner  merely  asks  a  declaration 
from  the  Court  that  she  is  equitable  mortgagee ;  that 
will  enable  her  to  take  the  account,  if  necessary,  either 
in  this  Court,  or  in  some  other.    But,  situated  as  she 

(«)  4  Tyrw.  54.  (b)  2  Ves.  &  B.  79 ;  2  Row,  13«. 
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Qow  vBf  she  does  not  possess  tb^^  right  [^skine,  *  1834. 
C.  J.  The  parties  he^e,  as  I  understand  it^  bind  them-  ^wte 
pelyes  by  a  partnership  deed,  that,  if  any  one  chose  tp 
part  v^th  lus  share  in  the  concern,  the  other  partners 
should  have  the  right  of  pre-eniption.  Can  you  comie 
here  to  claim  as  equitable  mortgagee,  in  a  case  where 
yott  could  not  have  a  specific  performance  ?]  We  claim 
here  not  as  against  the  partners,  but  as  against  the 
assignees.  Supposing  no  interest  in  this  property  had 
passed  to  the  petitioner;  the  assignees  would  then 
have  been  lentided  to  sell  the  bankrupt's  share,  giving 
the  other  partners  the  option  of  purchasing  it. 

Mr.  SwanstoH,  and  Mr.  K.  Parker^  for  the  assignees. 
The  dqposit  of  an  attested  copy  of  a  lease  can  give  no 
JDDterest  in  the  lea^e  itself.  That  being  the  case,  the 
petitioner  must  resort  to  the  terms  of  the  agreement  of 
the  deposit,  and  the  articles  of  co-partnership  between 
the  bankrupt  and  the  other  parties  interested  in  this 
lease.  Now,  it  is  sworn  in  the  affidavit  of  the  bankrupt, 
that  it  was  provided  by  the  articles  of  co-partnership 
between  him  and  the  other  adventurers  in  this  colliery,' 
that  if  any  one  of  the  partners  should  be  desirous  to 
seB  bis  share,  the  other  partners  should  have  the  first 
option  of  purchasuig  it. 

Mr.  Richards^  in  reply.  The  petitioner  could  know 
nothing  of  what  were  the  Jerms  of  the  articles  of  co- 
partnerdbip  betii;een  these  pftrties — all  that  she  had  to 
Jook  to  for  her  security  were  the  terms  of  the  lease, 
and  of  the  agreement  of  deposit.  We  have  never  seen 
.the  articles  of  partnership;  nor  have'  they  even  been 
produced  to  the  Court  on  the  hearing  of  this  petition. 
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1834.        But  supposing  there  is  such  a  clause  in  them,  as  is 
^      "        stated  in  the  affidavit  referred  to  by  the  other  side, — 

Lz  parte 

Broadbbnt.  if  the  bankrupt  had  before  his  bankruptcy  wished  to 
part  with  his  share  in  this  property,  he  would,  of  course, 
have  first  offered  it  to  his  partners.  If  there  had  been 
no  contract  between  him  and  the  petitioner,  the  assig- 
nees would  in  like  manner  have  offered  it  to  the  other 
partners ;  and  if  they  had  refused  to  buy  it,  the  as- 
signees would  then  have  had  a  right  to  sell  it  in  open 
market.  The  only  order  sought  by  this  petitioner  is, 
that  she  may  be  allowed  to  do,  what  the  assignees 
would  have  had  a  right  to  do.  The  other  partners 
would  not  be  damnified  by  such  an  order,  although  it 
is  very  true  they  are  not  now  before  the  Court.  We 
deny  the  position,  that  the  petitioner  could  not  have  a 
decree  for  a  specific  performance  in  this  case;  for  an 
agreement  to  execute  an  assignment  amounts,  in  equity, 
to  an  actual  assignment. 

Erskine,  C.  J. — The  way  in  which  the  case  strikes 
me  is  this:  The  petitioner  is  a  creditor  of  the  bank- 
rupt, having  a  security  for  her  debt.  If  she  had  been  a 
legal  mortgagee  of  this  property,  she  might  have  had  it 
sold,  without  the  necessity  of  coming  to  this  Court;  but 
as  she  is  merely  an  equitable  mortgagee,  she  is  obliged 
to  come  here  to  make  her  security  available.  The 
petitioner  has  an  agreement  for  an  assignment  of  cer- 
tain property,  which,  it  is  properly  put,  would  in  a 
Court  of  Equity  amount  to  an  assignment.  But  what  is 
this  assignment?  If  there  is  a  deed  by  which  the  bank- 
rupt undertook  not  to  assign  his  share  in  this  property, 
without  giving  bis  partners  the  pre-emption  of  it,  he 
would  have  no  right  in  the  first  instance,  either  at  law 


Bboadbent. 


CASES   IK  BAKKRUPTCT. 

or  m  equity,  to  execute  an  assignment  of  it  to  another  1634. 
party;  and  therefore  a  Court  of  Equity  could  not  carry  ^j^  p^rte 
into  effect  the  agreement  to  assign.  This  case  is  very 
diatinguishable  from  the  ordinary  one  of  joint-adven- 
turers in  a  mine,  in  which  a  Court  of  Equity  might 
compel  the  performance  of  an  agreement  entered  into 
by  one  of  the  joint-adventurers  to  sell  his  share.  But 
here  it  is  sworn,  that,  independently  of  the  lease  to 
these  parties  as  joint-adventurers,  there  is  a  deed  of 
co-partnership  between  them,  containing  various  pro- 
visions as  to  the  working  of  the  mine,  and  other  matters 
collateral  to  their  joint  interest  in  the  lease.  I  think, 
therefore,  before  we  finally  dispose  of  the  case,  that  the 
Court  should  have  an  opportunity  of  inspecting  this 
deed,  and  that  the  petitioner  should  also  have  time  to 
answer  the  affidavit  of  the  bankrupt  which  has  referred 
to  it 

Sir  J.  Crossu^— A  deed  has  been  referred  to  by  an 
affidavit  put  in  by  the  respondents,  for  the  purpose  of 
defeating  the  petitioner's  claim.  We  should  certainly 
have  this  deed  before  the  Court,  and  I  am  glad  that 
the  case  stands  over  for  that  purpose.  It  is  one  of 
great  importance  to  the  parties,  the  debt  claimed  by 
the  petitioner  amounting  to  no  less  than  900/.  The  ques- 
tion is,  whether  the  assignees,  or  the  petitioner,  are 
entitled  to  the  bankrupt's  share  in  this  colliery  ?  The 
assignees  say,  there  is  a  jus  tertii  here,  and  we  wiU 
hold  the  property  as  against  you,  the  mortgagee,  be- 
cause that  third  party  is  not  now  before  the  Court. 
As  at  present  advised,  I  cannot  see  that  they  have  any 
such  right.  But^  at  all  events,  I  think  we  ought  not 
hastily  to  dismiss  a  petition  on  an  objection  coming 
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1884.       from  the  Courti  and  that  the  C8»e  opghtto.h^  piore 
eT^      fuBy  argued. 

'BftOADBXNT* 


Sir  O.  RosE.^-Upon  the  face  of  this  petjitkn)*  it 
pears  to  me,  that  we  can  make  no  order  for  tba  9ale  of 
this  property.  We  cannot  step  out  of  our  way  to  de* 
ekre  a  party  an  equitable  nortgage^y  unless  it  is  quite 
clear  that  he  has  a  right  to  call  for  the  interference  of 
this  Court.  And  I  should  say,  without  any  r0fer^npe 
to  the  articles  of  co-partoership  between  these  pfurties^ 
diat  in  the  absence  of  the  other  eo-lesseeSf  who  are  so 
materially  inteceated  in  this  property,  we  cannot  declare 
die  petitioner  an  equitable  mortgagee,  aud  order  his 
share  in  the  iease  to  be  ^tM,  to  aatisfy  the  claim  of  the 
petitioner^  wiliiont  first  ascertsiniag  whether  it  is  sub* 
ject  to  any,  and  what,  claims  of  his  co^les^ees,  who  were 
his  partners  in  the  colliery.  If  there  was  mer^y  a 
conjecture  that  there  was  such  an  interest  in  the  other 
partners  of  the  bankrupt,  a  Court  of  Ecjpiity  would  dis- 
miss a  faiU  filed  for  specific  p^onaance.  But  then  it 
is  sworn,  thatdaere  is  a  partnership  deed  between  these 
parties,  in  which  it  is  provided  that  there  shall  be  no 
assignment  of  the  ahare  of  any  partner,  without  the 
eonaent  of  the  other  partners.  It  is  impossible,  tbei^- 
fere,'to  declare  that  the  petitioner  is  an  equitable  mort- 
gagee iof  this  property,  in  the  teeth  of  that  stipula^po. 
It  has  been  said,  lihat  an  agreement  for  an  assigmaept 
amounts  to  an  asagnment  m  fact  in  a  Court  of  Equit^^ 
Sut  4hough  this  is  a  Court  of  Equity,  I  must  not  forget 
4lhatit  is  aJsoa  Court  of  Bankruptcy;  and  if  there  had 
been  in- this  oase  an  absolute  assignment,  instead  of  an 
agreement  to  assign,  it  might  have  i^mounted  to  an  act 
of  bankruptcy. 
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The  case  was  then  ordered  to  stand  over  till  the  SSd        1S34. 

Jiilj)  for  the  purpose  of  being  more  fnlly  heard,  and  to  sTparte 

enable  the  petitioner  to  answer  the  affidavit  as  to  the  Bboadbbnt. 
partnership  deed. 

Mr.  Rickarda  accordingly  on  this  day  stated  to  the  July  22« 
Court,  that  the  petitioner  had  now  made  an  affidavit  in 
answer  to  that  of  the  bankrupt,  in  which  she  swore 
that  she  was  entirely  ignorant  of  the  clause  of  pre* 
emption,  of  the  partnership  deed,  or  of  any  partnership 
subsisting  between  the  bankrupt  and  the  other  parties; 
and  that  she  woold  not  have  lent  her  money  to  him,  if 
she  had  been  aware  of  the  bankrupt's  interest  in  the 
coIlieTy  being  subject  to  the  right  of  pre-emption. 
[Enhne^  C  J.  The  great  difficulty  you  have  to  CfOiOr 
tend  with  is,  whether  the  equitable  mortgage  can  be 
supported,  without  taking  an  account  of  the  partaer  Aip 
transactions,  and  seeing  what  interest  the  petitioner 
had  in  the  partnership^]  [Sir  G.  Row.  Are  you  fur- 
nished with  any  case,  where  it  has  been  determined 
that  the  deposit  of  an  attested  copy  of  a  lease  gives  an 
interest  in  the  lease  itself?  I  never  heard  of  any.  The 
lease  here  gives  nothing  but  a  chattel  interest  to  the 
bankrupt.  Can  we,  therefore,  where  there  is  nothing 
but  a  cbiattel  interest  granted  by  deed,  say  4hat  the 
mere  deposit  of  a  copy  of  the  deed  will  give  any  Hen  to 
tfie  depositsiry?]  I  adttiit  that  the  deposit  Of  a  mere 
copy  of  the  fease  would  not  have  created  a  good  equit- 
able mortgage,  if  tlie  bankrupt  had  been  the  sole 
lessee ;  because  then  there  would  have  been  no  reason 
why  the  lease  itself  should  not  have  been  deposited. 
But  liere  ihe  bankrupt  had  <mly  a  fifth  share  in  the 
demised  property;  and  consequently  his  co^kssees,  who 
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1834*  were  entitled  to  the  other  shares »  had  a  right  to  the 
Ex  parte  possession  of  the  lease.  [Urskiney  C.J.  You  must 
take  the  interest  granted  by  the  lease  as  a  chattel  in* 
terest,  for  it  is  expressly  granted  for  the  purpose  of 
enabling  the  co-lessees  to  carry  on  their  partnership. 
The  lease  itself  is  not  a  lease  of  land,  but  of  the  mines 
and  seams  of  coal  under  the  land,  for  the  purpose  of 
being  worked  by  the  several  persons  to  whom  the  lease 
is  granted,  which  ex  vi  termini  must  mean  a  partner- 
ship. But  I  do  not  see  what  you  can  want  widi  the 
deposit  of  a  copy,  as  you  have  an  express  agreement  in 
writing.  If  you  had  no  written  memorandum,  then  you 
might  take  it  that  the  deposit  of  a  copy  was  evidence 
x>f  an  agreement  to  deposit  the  lease  itself.]  That 
agreement  gives  the  petitioner  a  right  to  demand  from 
ihe  bankrupt's  partners  so  much  of  his  proportion  of 
the  profits  in  the  coal  mines,  as  would  be  sufficient  to 
pay  the  petitioner  interest  on  the  loan;  and  the  bank- 
rupt further  engaged,  whenever  required,  to  execute  a 
legal  assignment  of  all  his  interest  in  the  colliery  to  the 
petitioner  for  as  long  as  the  loan  remained  unpaid.  Now, 
all  that  the  petitioner  seeks  is  to  be  put  in  the  same 
situation,  as  the  assignees  would  have  been,  if  the  bank- 
rupt  had  not  given  to  the  petitioner  this  charge  on  his 
share  in  the  colliery.  The  assignees  would  have  be- 
come tenants  in  common  with  the  other  partners,  and 
not  co-partners  with  them,  and  would  have  been  enti- 
tled to  an  account  as  to  the  value  of  the  bankrupt's 
share  in  the  concern.  They  would  then,  after  offering 
the  bankrupt's  share  to  the  other  partners,  and  a  re- 
,fusal  by  them  to  purchase  it,  have  had  a  right  to  go 
into  the  market  and  get  the  most  they  could  for  it. 
The  petitioner  is  entitled  to  be  declared  equitable 
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mortgagee  of  this  property,  without  previously  taking  1834. 
the  account.  [Erskine,  C.  J.  It  is  uncertain  to  what  ^Tpaito 
ioterest  the  bankrupt  is  entitled  in  this  property,  until  Bboadbbht. 
the  account  is  taken.  He  is  not  entitled  to  a  fifth 
share  of  it,  until  all  the  partnership  debts  are  paid; 
when  he  may  not  be  entitled  to  one  shilling,  or  he  may 
be  entitled  to  lOOOZ.]  If  the  Court  will  only  declare 
the  petitioner  to  be  beneficially  interested  in  this  pro* 
perty,  she  will  have  a  right  to  an  account  afterwards. 
What  injury  would  the  order  she  asks  on  this  petition 
cause  to  the  bankrupt's  estate?  The  estate  will  not  be 
more  injured  by  the  petitioner  dealing  with  the  bank* 
nipt's  interest,  than  if  the  assignees  had  so  dealt  with 
it.  [Erskine,  C.  J.  Have  you  any  case,  where  an  order 
has  been  granted  declaring  an  equitable  lien  on  part- 
nership property,  before  an  account  has  been  taken?] 
There  is  no  authority  in  the  books  on  this  subject;  but 
securities  are  often  given  on  floating  balances.  [Ersfdney 
C.  J.  Stilly  you  must  know  what  the  balance  is,  before 
you  can  make  the  security  available.]  In  this  case, 
however,  we  have  no  right  to  inquire  what  is  the 
amount  of  our  interest,  until  the  Court  thinks  proper 
to  declare  that  we  have  an  interest. 

Mr.  Stoanstan  and  Mr.  Parker  for  the  assignees. 
The  written  agreement  in  this  case  puts  beyond  aU 
doubt  what  the  parties  intended  to  be  the  subject  of 
the  Hen;  it  is  the  bankrupt's  proportion  of  the  profits 
In  a  mining  concern,  that  is,  a  trading  partnership : 
and  the  taking  an  account  of  the  shares  of  a  partner- 
-ship  is  not  a  subject  within  the  jurisdiction  of  a  Court 
of  Bankruptcy.  [Sir «/.  Oos9.  Although  a  partnership, 
it  is  not  necessarily  a  trading  partnership.]    The  argu^ 
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18^.  meot  applies  to  any  partnership,  whedier  a  trading  one 
£,  parte  o>^  no^*  1*^  petitbner  ha^  no  right  to  a  vague  and 
BB0AD9SNT.  gpeculative  declaration  as  to  her  having  an  interest  in 
this  property,  nor  will  the  Court  make  any  such  order, 
before  the  amount  and  value  of  that  interest  is  dis* 
tinctly  ascertaibed.  The  very  terms  of  the  deed  of 
co-partnership  between  the  parties  exclude  the  juris* 
diction  of  this  Court.  Was  it  ever  heard  diat  tius. 
Court,  with  a  limited  juiisdictioo,  could  make  an 
order  declaring  a  petitioner  to  be  entitled  to  an  in- 
terest in  certain  property,  which  was  subject  to  the 
right  of  pre-emption  by  a  third  party,  before  any  in<* 
terest  in  it  was  conveyed  to  the  petitioner,  and  when 
the  rights  of  the  third  party  are  not  brought  before  the 
Court  I 

Ml*.  Richards  in  reply.  The  right  of  pre-emption 
cannot  affect  the  petitioner,  who  waa  entirely  ignorant 
of  its  existence,  and  who  is  therefore  a  purchaser  for 
valuable  consideration  without  notice.  With  respect 
to  the  uncertainty  of  the  bankrupt's  interest,  that  is 
no  objection  to  a  declaration  of  the  Court  .that  the 
petitioner  has  a  lien  on  it;  for  the  moment  her  tide  is 
perfected,  she  can  demand  an  account ;  but  she  cannot 
do  this  until  her  interest  is  declared.  The  order  we 
aeek  will  not  interfere  with  the  rights  of  third  parties ; 
we  only  ask  what  the  bankrupt's  assignees  would  have 
been  entitled  to,  if  this  agreement  had  .not  .been  entered 
into.  What  is  now  .uncertain  can  speedily  be  rendered 
certain,  when  we  are  in  a  situation  to  demand  an  ac» 
.count  from  the  other  partners.  The  trading  .concern 
here,  as  the  other  aide  Jiave  termed  it,  consisted  in.  the 
occi^Nition  of  real  property,  as  tenants  in  commonifor 
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the  purpose  of  working  a  mine,  which  ift  very  different       18M. 
from   the    ordinary  case    of  a  trading  pattnership.      j^^i^ 
[ErsUne.CJ'  !«  there  any  insUnce  whepe  a  Court    ^^^^w""* 
of  Equity  has  directed  a  siale  of  partnership  property^ 
without  previously  takmg  the  partnership  account?] 
Upon  an  interlocutory  motion  in  a  suit  between  part^ 
nersy  a  sale  is  frequently  ordered,  subject  to  the  rights 
of  the  i^espective  partners  to  be  afterwards  ascertained 
on  takbig  the  partnership  atcoatyt. 

ErskimEj  C.J.^->This  is  an  application  that^he  peti- 
tioner may  be  declared  an  equitable  mortgagee  -ot  the 
baalorupt's  share  in  a  certain  coHiery,  demised  to  him 
and  four  Other  persons  for  the  purpose  of  working 
and  setting  the  coals  to  be  obtained  therefrom  ;  that 
an  accOttDt  may  be  taken  eC  what  is  due  to  the  peti- 
tioner on  her  mortgage;  and  that  the  property  may 
be  sold,  and  the  proceeds  appHed  in  the  nsnal  maainer* 
If  I  Aought  that  we  could,  consistently  with  the  ob- 
jeets  toft  wfaicb  this  Court  was  constitiited,  uffmd  the 
petitioner  the  relief  she  now  seeks,  I  should  have  been        * 
most  anxious  to  do  so^  to  prevent  her  from  being 
driven  to  a  more  expensive  ^tribunal.    Nevertheless^ 
if  the  Court  has  no  power  to  interfere  on  this  ocoa^ 
siOn,  we  must  not  let  that  consideration  weigh  with 
the  strict  line  of  our  du^.    l^ie  only  <parties  before 
the  Ckmrt  on  f his  occasion  are  the  petitioner,>and  the 
bankrupt's -assignees;  and  the  other  co-tessees,  or  co*- 
partnekv,  of  the  baidcmpt  in  the  collieiy  are  strangers 
to  the  present  proceeding.    In  general,  %  partner  in 
a  mining  concern  ils  considered  more  as  a  shareholder, 
flum  a  partner,  in  the  common  acoeptation  of  the  term ; 
ind  the  bankrupteyisnotinthatcase,  as  in  others,  a 
dissolution  of  the  peculiar  kind  of  partnership  which 


16  CASES  IN  BANKRUPTCY. 

XS$4.  exists  between  the  shareholders.  But  the  provisions 
Ex  parte  ^^  ^^^  partnership  deed  did  in  this  case  put  the 
^'^^'^''"^^^*  bankrupt  in  a  different  situation  from  that  of  a  mere 
shareholder  in  a  mine^  and  constituted  him  a  part- 
ner in  a  mixed  concern;  and  the  proviso  for  pre* 
emption  prevents  that  free  transfer  of  his  share^  which 
would  have  been  otherwise  his  right.  But  supposing 
that  the  bankrupt  could,  notwithstanding  this  clause 
for  pre-emption,  dispose  of  his  share  in  the  partner- 
ship property, — it  would  only  be  after  ascertaining  the 
amount  of  the  debts  of  the  partnership,  that  we  could 
declare  the  petitioner,  as  equitable  mortgagee,  entitled 
to  the  bankrupt's  share  in  the  partnership  assets.. 
But  then  the  difficulty  which  exists  in  this  case  is,  the 
inability  of  this  Court  to  take  the  partnership  account. 
The  present  application  is  not  for  the  sale  of  property 
to  which  the  bankrupt  was  separately  entitled,  but  for 
the  sale  of  a  coal  mine  to  which  he  and  four  other 
persons  were  entitled  as  co-partners,  and  which  must  be 
considered  as  forming  part  of  their  partnership  effects  f 
for  it  is  clearly  settled,  that  whatever  property,  whether 
real  or  personal,  is  possessed  and  occupied  for  the 
purpose  of  carrying  on  a  partnership,  it  is  always 
treated  as  personal  property  in  the  distribution  of 
assets.  Now  what  is  asked  here  by  this  petitioner! 
That  we  shoidd  declare  him  equitable  mortgagee  of 
the  bankrupt's  share  in  this  property,  and  direct  it  to 
be  sold.  But  we  could  only  order  a  sale  of  the  bank- 
rupt's interest  in  the  property,  subject  to  an  account  to 
be  taken  in  equity  between  him  and  the  other  part- 
ners, who  are  strangers  to  the  present  proceeding. 
This  would,  in  effect,  be  putting  up  to  sale  what  in  its 
nature  was  not  saleable,  and  burthen  the  estate  more- 
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over  with  a  suit  in  Chancery.    But  if  we  leave  it  to       1854. 
the  assignees  to  take  the  account^  and  ascertain  the       j.^  ^^ 
value  of  the  bankrupt's    share    in  the  property,  it    BaoADBBHT. 
would  be  far  better  for  the  estate,  and  the  petitioner's 
daim  would  still  attach ;  for  in  refusing  the  prayer  of 
this  petition,  we  do  not  say  that  he  has  no  interest  in 
the  property,  nor  that  the  transaction  in  question  is  not 
a  valid  equitable  mortgage.     But  if  we  were  to  declare 
the  petitioner  an  equitable  mortgagee,  that  is  a  mere 
step  to  the  ulterior  proceeding  of  a  sale  of  the  pro- 
perty, which  is  always   necessary  to    ascertain    the 
amount  of  proof.    As  no  authority  has  been  cited  in 
support  of  the  present  application,  and  as  we  should 
be  doing  injustice  to  the  other  parties  by  acceding  to 
it,  I  think  that  we  ought  to  dismiss  this  petition. 

Sir  J.  Cross. — This  is  a  case  of  such  importance, 
and  involves  interests  of  such  great  magnitude,  that 
I  am  not  prepared,  without  further  consideration,  to 
^ve  my  final  judgment  upon  it.  In  point  of  fact,  the 
bankrupt  here  has  given  the  petitioner  a  lien  on  cer- 
tain property,  in  which  the  bankrupt  was  entitled  to 
a  fifth  share  before  his  bankruptcy.  Now  the  bank- 
rupt's interest  in  this  property  belongs  either  to  the 
petitioner,  or  the  assignees  under  the  bankruptcy;  and 
I  confess  it  does  not  at  present  strike  me,  that  we  are 
bound  to  ascertain  what  is  the  value  of  this  interest, 
before  we  say  to  whom  it  belongs.  I  have  listened 
with  great  attention  to  the  arguments  of  the  respond- 
ent's counsel,  in  order  to  remove  any  difficulties  in  my 
mind.  The  first  objection  to  the  prayer  of  the  peti- 
tion is,  that  this  is  a  Court  of  limited  jurisdiction. 
I  do  not  agree  in  that  position ;  for  I  think  we  have 

VOL.  IV.  c 
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1S!34.  as  much  jurisdiGticm  in  deditig  with  matters  properly 
^]~^  brought  ttixkr  our  cognizance^  as  any  other  Court  of 
Bboaobxiit.  Li^h^  q^  Equity,  Where  we  have  jurisdiction  over  the 
subjeot-tnatter,  it  is  full  and  ample  for  every  purpose, 
and  no  more  can  be  said  of  any  other  tribunaL  It  is 
next  said,  that  there  is  no  precedent  for  our  interfering 
in  a  ease  of  this  description.  If  there  is  no  precedent. 
We  must  look  to  principle.  A  case  like  the  present  is 
somewhat  rare,  of  one  partner  engaged  in  working  a 
coal-tnine  becoming  bankrupt,  while  all  the  others  con* 
tuitie  solvent.  It  cannot  be  disputed,  however,  that 
the  bankrupt  here  was  entitled  to  a  fifth  share  in  this 
property;  that  the  parties  now  disputing  each  other's 
chdm  to  it  are  the  bankrupt's  assignees,  and  the  peti- 
tioner; and  that  the  petitioner  is  a  creditor  claiming 
under  the  bankruptcy.  So  much  then  for  our  limited 
jurisdiction. 

Then  it  is  said,  that  we  cannot  deal  with  this  pro- 
perty in  anyway,  before  a  partnership  account  is  taken, 
and  the  value  of  the  bankrupt's  interest  in  it  is  pre- 
cisely ascertained.  But  what  is  the  ordinary  practice 
of  our  dealing  with  equitable  mortgages  ?  Do  we  not 
order  the  property  to  be  sold*  when  it  is  quite  uncer- 
tain whether  the  party  may  not  be  selling  a  damnosa 
htereditas?  It  is  not  incumbent  on  the  Court  first  to 
proceed  to  settle  the  value  of  the  thing  in  question, 
before  it  declares  that  a  party  has  a  lien  upon  it. 
In  a  case  (a)  recently  before  this  Court,  an  order  was 
made,  declaring  that  the  petitioner  had  a  lien  on  the 
proceeds  of  a  return  cargo  from  the  East  Indies, 
without  delaying  such  declaration  until  the  value  of  the 
proceeds  bad  been  ascertained.    Then  why  may  we 

(a)  £r  paHt  Frtic&tt,  3  Dea.  &  Chit.  218 ;  1  Mont  &  Ayr.  316. 
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not  in  this  case  declare  the  petitioner  to  have  a  lien  1834. 
on  the  bankrupt's  share  in  the  colliery,  without  stop-  sT^e 
IMog  to  inquire  what  is  the  value  of  such  share  ? 
Bat  if  it  is  absolutely  necessary  to  ascertain  the  value, 
and  if  the  assignees,  as  it  has  been  said,  will  take  the 
SGOount  for  this  purpose  at  their  leisure,  why  not 
sBow  the  case  to  stand  over  tiD  that  has  been  done? 
Or  why  may  not  an  interlocutory  order  be  made  re- 
ferring it  to  the  Commissioners  to  ascertain  the  value, 
and  let  the  case  stand  over  for  further  directions  ?  That 
nigbt  be  done  without  any  difficulty ;  for  references 
to  Commissioners  to  ascertain  value  are  made  every 
day.  There  is  nothing  therefore  in  the  last  objection, 
as  to  previously  ascertaining  the  value. 

It  is  then  suggested,  that  the  proposed  order  for 
sale  would  be  destructive  to  the  property  in  question, 
and  would  be  injurious  to  the  interests  of  the  co-les- 
sees. I  deny  that  it  would  be  so  in  the  remotest  de- 
gree. If  indeed  we  were  to  send  the  petitioner  in  the 
dark  to  sell  the  property,  without  noticing  the  rights  of 
the  other  co-lessees,  then  it  might  be  said,  with  some 
reason,  that  we  shpuld  be  doing  injustice.  But  if  we 
dedare  die  petitioner  an  equitable  mortgagee,  and 
direct  a  sale,  not  in  defiance  of  it,  but  subject  to  the 
right  of  pre-emption  of  the  bankrupt's  co-lessees,  the 
assignees  might  then  unite  with  the  petidoner  in  carry- 
iog  this  property  into  the  market,  and  make  as  much  of 
it  as  they  could,  in  the  same  way  as  in  any  other  case 
of  the  sale  of  an  equitable  mortgage. 

It  is  next  contended,  that  we  cannot  deal  with  this 
property  so  efiectually  as  a  Court  of  Equity  could, 
where  the  other  co-lessees  would  be  necessarily  parties 
Etigaot  to  the  proceeding.    In  my  opinion,  there  is  no 

c  2 
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1834.        occasion  to  make  them  parties,  for  the  purpose  of  doing 
justice  to  this  petitioner.    The  petitioner  disclaims  any 

£x  parte 

Broadbent.  right  whatever  in  opposition  to  their  interests.  TbeUi 
cannot  we  order  the  property  to  be  first  offered  to 
them,  in  acknowledgment  of  their  right  of  pre-emption! 
If  they  purchase  it,  we  shall  know  how  to  apply  the 
purchase  money ;  if  they  decline,  all  difficulty  is  re- 
moved. If  the  assignees  were  entitled  to  this  property^ 
what  would -prevent  them  from  dealing  with  it  as  they 
thought  best?  Then  where  is  the  difficulty,  where 
the  hardship,  in  allowing  the  petitioner  to  deal  with  it 
in  like  manner  ? 

Again,  it  has  been  urged  that  this  was  a  trading 
partnership,  and  that  the  agreement,  being  in  effect  an 
assignment  of  all  the  trader's  property,  was  an  act  of 
bankruptcy,  and  invalid.  But  the  fact,  that  it  was  the 
whole  of  his  property,  is  a  mere  assumption ;  and  were 
such  really  the  fact,  yet  the  working  of  a  coal-mine  is  not 
a  trading  within  the  bankrupt  act.  Was  it  ever  heard 
of,  that  one  of  several  partners  in  trade  could  assign  his 
share  in  the  partnership  to  a  tliird  person  ?  These 
parties  were  no  more  traders,  than  partners  in  a  farm. 
They  were  tenants  in  *  common  under  the  lease,  occu- 
pying and  working  the  mine  for  their  joint  benefit. 
One  of  the  lessees  however,  it  seems,  was  a  trader,  hav- 
ing been  the  subject  of  a  commission  of  bankruptcy. 
What  the  nature  of  the  trading  was  has  not  been  dis- 
closed to  us  ;  possibly,  he  was  a  trader  under  the  truck 
system.  If  the  agreement,  therefore,  at  the  time  it  was 
entei'ed  into  by  the  bankrupt,  gave  the  petitioner  a  valid 
interest  in  this  property,  I  do  not  think  the  subsequent 
bankruptcy  can  possibly  operate  to  his  prejudice  ;  for 
if,  instead  of  the  agreement,  there  had  been  an  actuaL 
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asngnment  from  the  bankrupt^  there  is  no  doubt  that         1834. 
the  petitioner  would  have  had  a  legal  right  against  the      ^^  parte 
assignees.    It  is  said^  that  the  assignees  may  intend  to 
continue  working  this  colliery  in  conjunction  with  the 
other  lessees ;  but  let  them  say  so,  if  they  mean  it — 
they  have  not  as  yet  declared  such  intent. 

Upon  a  careful  review  of  all  the  facts  of  this  case,  it 
appears  to  me,  that  though  the  deposit  of  a  copy  of 
the  lease  was  not  of  itself  an  equitable  mortgage,  yet 
that  the  copy  of  the  lease  and  the  memorandum  of 
agreement  may  be  taken  together,  to  explain  the  quality 
of  the  interest  claimed  by  the  petitioner.  I  therefore 
eannot  perceive  why  the  Court  should  not  now,  in  ac- 
cordance with  the  first  part  of  the  prayer  of  this  pe- 
titi<»,  declare  the  petitioner  an  equitable  mortgagee, 
leserving  the  rights  of  all  persons  not  before  the 
Court.  The  next  thing  prayed  is,  that  an  account  may 
be  taken  of  what  is  due  to  the  petitioner  for  principal, 
interest,  and  costs;  there  can  be  no  difficulty  in  granting 
an  Older  for  this  purpose;  The  petitioner  prays, 
lastly,  that  the  property  may  be  sold,  not  so  as  to  de- 
teriorate it  in  value,  but  for  the  purpose  of  making  it 
available  to  the  petitioner.  Is  it  not  reasonable  that  the 
assignees  should  join  in  rendering  the  property  produc- 
tive, in  satisfaction  or  reduction  of  the  claim  of  the 
petitioners?  There  would  be  no  injustice,  therefore,  in 
acceding  to  this  part  of  the  prayer.  From  what  I  have 
already  saidi  it  may  be  easily  gathered  what  the  incli- 
nation of  my  opinion  is  upon  this  petition;  but,  iii 
deference  to  my  learned  colleagues,  I  refrain  from  pro- 
•nouncing  any  pointive  judgment  in  die  case. 

Sir  G.  Rose. — I  retain  the  same  opinion  which  I  have 
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1834.       already  expreesed,  namely,  that  on  the  face  of  this  peti« 
£z  parte      tion  the  matter  is  not  within  the  jurisdiction  of  this 
Court*   In  cases  of  mortgage,  the  jurisdiction  is  assumed, 
firom  principles  of  conTenience,  whether  the  mortgage 
be  legal  or  equitable ;  and  the  Court  can  only  interfere, 
when  the  case  is  perfectly  free  from  doubt,  as  to  the 
title  of  the  mortgagee.    The  memcH^tndum  in  thb  case 
amounts  only  to  an  agreement  to  give  a  stranger  an 
interest  in  Ae  partn^ship  chattels;  for  a  lease  of  land, 
for  partnership  purposes,  is  no  more  than  a  partnership 
chattel.    I  win  net  say^  that  a  party  cannot  transfer 
such  an  interest;  but  I  think  we  ought  to  hesitate  much, 
before  we  determine  that  a  trader  can  legafly  assign 
the  whole  of  bis  interest  in  the  partnership  eflfects^ 
without  such  assignment  amounting  to  an  act  of  bank^ 
ruptcy.    But  this  is  not  a  Court  to  try  that  questien; 
and  SB  no  authority  has  been  cited  {dt  our  doing  wbat 
the  petitioner  requires^  and  it  is  a  principle  of  Courts  of 
Equity,  not  to  ^extend  the  doctrine  of  equitable  mort- 
gages, I  Aink  we  ought  not  to  interfere  in  a  case,  where 
there  is  so  nmdi  doubt  as  to  our  jurisdiction.    If  the 
lease  itsdf  had  been  deposited  by  the  bankrupt,  the 
petitioner  might  theAi  perhaps  retain  it,  and  make  the 
most  she  could  of  her  possession;  but  as  it  is  a  mere 
deposit  of  an  attested  copy,  and  the  intent  of  the  de- 
posit was  to  pass  the  whole  of  one  partner's  inteiest  m 
the  partnership  chattels,  the  case  presents  so  much 
difficulty  to  ray  mind,  that  I  oamiot  think  it  is  a  fit  ques** 
tion  to  be  determined  by  a  Court  of  Bankruptcy* 

*  Petition  dismissed. 
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18S4. 

Ex  purte  Pkescott,  Grote^  and  Co. — In  the  xnatter       

SMtkampton 

of  Thompson  and  Mildred.  BuHdingi, 

1  HE  petkioDers  jn  this  case  were  parties  to  a  formeir  Where  goods. 
petkiop  presented  in  tkia  bankruptcy,  and  were  holder*  ba^rapu  Are 
of  fin  aeoeplUince  of  the  bankrupts  for  4W/.  l&s.,  for  with5!B!^^ 
which  tibuey  bad  previously  enteced  a  elahn,  and  whieh  jj^^wto^i^ 
they  now  sought  *o  prove^  inyler  the  fiwJts  stated  in  ith«  J^^^'^ce^ 
foiHier  petition,  and  by  virtw  of  the  order  made  thereon;  ^I^^^^^^P^* 
for  which  see  3  Deac.  Jb  Ch.  SIS.    After  referring  to  proceeds  were 

received  by  the 

tm  fermer  petjljoQ  and  order,  the  present  petiti<Hi  creditor  before 

he  applied  to 

Stated,  that  upon  the  Awjoaer  hearing  the  .counsel  for  prove :  Held, 

«•  111^^  ia  •     thst  he  must 

the  ass]|gpee8  as«9a  the  Coujrt  to  omeir  If^at  certain  deduct  the 
other  biU-holdere,  who  weire  paities  to  that  petition,  ^^1^  b^JThe 
shodd  relinquish  Hm  proofs  which  they  had  made  "^J^^ 

lem,  or  at  least 
upon  such  part  of  their  debts  ^-^ 
as  should  be  paid  outiof  the  proceeds  of  IJote  flipping 
adveKtores  mentioned  in  the  fotmet  petition;  whieh 
die  Court  reAised  to  do.  That  the  counsel  for  the 
petitionee  suggested  whether  there  should  not  be  a 
direolion  added  to  die  former  order,  providing  that 
the  pelStioners  should  be  at  liberty  to  vetein  their 
proofr  and  clakn  mentioned  in  |he  fonner  petition, 
undtartaking  to  veliind  the  suifilus  aboi»  SQs*  ivL  the 
pound;  but  the  Court  thought  9ucih  disectiQn  waa 
wholly  unnecessary;  and  ttmt  the  petitioners  sho^  be 
at  liberty  to  dcetwi  their  proois  and  okw  for  their 
whole  debt,  lUndertakhig  to  relund  the  surplus  above 
fKk.  in  the  pound,  alter  the  4idye9tures  should  be 
wound  up. 

On  the  I7th  March  last  the  petitioners  applied  to 
the  Commissioners  to  be  permitted  to  turn  their  claim 


for  the  full  amount  <of  the  UUs  held  by  them,  or  at  least  f^^^^.  • 
refund  their  dividends  upon  such  part  of  their  debts  ^^fS^  ^  ^*  ^ 
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1834.  into  a  proof,  so  as  to  entitle  them  to  the  dividends 
Ex  parte  reserved  on  their  claim ;  when  the  Commissioner,  after 
ud^i^I.  t*^Wng  some  time  to  consider  the  matter,  referred  it  to 
a  Subdivision  Courts  which  was  held  on  the  6th  May, 
and  which  also  took  time  to  consider  their  judgment 
until  the  27th  May ;  when  they  rejected  the  proof,  on 
the  ground  that  the  petitioners  were  not  entitled  to 
prove  the  full  amount  of  their  debt,  but  only  such  part 
thereof  as  should  not  be  paid  by  their  share  of  the  pro- 
ceeds of  the  adventures  mentioned  in  the  former  order. 
The  petitioners  now  contended,  that  they  were  entitled 
to  prove  for  the  full  amount  of  the  bill  they  held,  and 
to  receive  dividends  thereon,  undertaking  to  refund  so 
much  of  the  dividends  received  by  them,  as  should  ex« 
ceed  the  sum  of  20$.  in  the  pound ;  and  they  prayed 
for  an  order  of  the  Court  accordingly. 


Mr.  Montagu,  Mr.  Spence,  and  Mr.  Heaihfield,  ap<- 
peared  in  support  of  the  petition.  The  real  question 
is,  whether  a  joint  creditor  of  two  partners,  having  a 
joint  security  against  them  and  a  third  partner,  cannot 
prove  against  the  estate  of  the  two,  without  giving  up 
his  security  against  the  three.  It  has  been  decided^ 
that  a  joint  creditor,  having  a  separate  security  from  one 
of  his  co-debtors,  was  entitled  to  prove  his  debt  against 
the  joint  estate,  without  surrender  or  sale  of  his  separate 
security;  Ex  parte  Peacock  (a).  The  petitioners  were 
not  bound  to  make  any  deduction  from  the  sum  of 
4^/.  16^.,  the  amount  of  the  acceptance  for  which  they 
applied  to  prove ;  as  no  part  of  the  proceeds  of  the 
joint  shipment  of  the  bankrupt  and  Evans  had  been 

(a)  2  G.  &  J.  27. 


Pmescott 
and  others. 
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previously  paid  to  the  petitioners.  [Erskine,  C.  J.  1834. 
There  may  be  a  question,  whether  the  petitioners  were  Exparte 
not  bound  to  deduct  money  lying  in  the  hands  of 
another  person  to  the  use  of  the  petitionersi  and  which 
tbey  might  receive  whenever  they  applied  for  it.]  On 
the  former  hearing,  Sir  G.  Rose  in  giving  his  judg- 
ment said  {a)y  that  the  petitioners  were  entitled  to  the 
proceeds  of  the  joint  adventure  as  a  pledge,  without 
any  direction  as  to  election.  [Sir  G.  Rose.  The  peti- 
tioners now  come  before  the  Court  upon  no  question  of 
election.  The  simple  question  is,  whether  their  claim 
against  the  estate  of  the  bankrupts  is  accompanied 
with  the  incidents  of  pledge,  or  of  proof: — ^if  of  proof, 
there  must  be  a  deduction  of  the  amount  of  their  share 
of  the  proceeds, — ^if  of  pledge,  then  the  question  of 
election  does  not  apply.]  If  the  proceeds  of  the  ship- 
ment had  been  merely  the  joint  security  of  the  two, 
then  it  is  admitted  that  the  proceeds  must  be  realized, 
and  the  amount  ascertained,  before  the  proof  could  be 
received.  If  a  creditor  holds  a  security,  which  is  given 
by  the  bankrupt  alone,  for  the  payment  of  his  debt,  he 
cannot  prove  his  debt,  without  giving  up  his  security; 
but  this  is  not  the  case,  where  the  creditor  holds  the 
security  of  a  stranger,  or  the  joint  security  of  the  bank- 
rupt and  a  stranger. 

Mr.  Swanston^  and  Mr.  BUzchbwme^  for  the  respon- 
dents, were  stopped  by  the  Court. 

EasKiNB,  C.  J. — If  the  goods,  which  were  the  sub- 
ject of  the  adventure,  and  which  were  pledged  for  the 

(a)  3  Deac.  &  Ch.  230. 
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1684*  pa3^eiit  of  ihe  bills,  belonged  to  JEvans  abne,  then 
^aam  ^^  petitioners  in  this  case  were  not  bound  to  d^uct 
^^^^^  the  amount  of  their  share  of  the  proceeds  from  their 
debt,  before  they  applied  to  prove  it  under  Th(mq>son 
aad  Mildred's  commission.  But  if  Thompson  and  MU' 
dred  had  any  property  in  the  goods»  then  the  share  of 
the  petiiioners  in  the  proceeds  must;  be  deductedt  of 
eouise,  before  they  can  be  admitted  to  pix)veu 

Sir  G.  Ross. — If  a  creditor  applies  to  prove  on  a 
bm  of  eschaiige  agunst  one  of  the  parties  to  it,  hMiog 
previously  recerired  part  of  the  amount  from  another 
partyj  he  can  only  prove  for  the  remaioder^  And 
here  the  petitioners  have  an  equity  againsc  particular 
property^  and  have  a  right  to  work  out  that  equity  by 
the  ordiaaiy  rules  for  the  administration  of  assets  in 
bankruptcy;  the  petitioners  axe,  therefore,  not  entitled 
to  prove  for  the  whole  amount  of  their  iebt^  but  the 
dodttction  firosa  their  {Hroof  will  only  go  to  the  anv>unt 
of  ITiompson  and  MUdred*s  interest  in  the  goods, 
whicb  can  only  be  ascertained  by  taking  ^n  account. 
I  think  that  the  Commisaioners  have  properly  looked 
at  the  question,  and  that  the  Qrdi»  in  this  case  should 
follow  the  Older  q££1x  parte  Warmg  (a). 

Petition  dismissed.    The  assignees  to  have 
thw  costs  out  of  the  estate. 

(a)  2  Rose,  182. 
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1884. 

Ex  parte  Jbryis. — In  the  matter  of  Elliott. 


X  HIS  was  a  petition  to  amend  a  fiat  directed  to  Com-  FittfOMiidei, 

by  altofiBg  the 

missioners  in  the  country,  by  altering  the  description  dMcripdoo  of 
of  die  petitioning  creditors,  so  as  to  make  it  agree  with  tioiiiiigofal^ 
that  in  the  docket  papers.    The  fiat  was  issued  on  the  miJnk^ime 
26th  June  hst,  and  was  not  yet  opened.    In  making  Jj^l^J^iU^ 
out  the  bond  and  affidavit,  the  soficitor  had  described 
l3ie  petitioning  creditors  as  "  Thomas  Hazelwood^  of 
"Williybrook,  in  the  county  of  Warwick,  fiurmer  and 
grasier,  and  Thomas  Tvemer^  his  partner;"   meaning 
thereby,  that  Turner  was  the  partner  of  Hnzelwood  ia 
this  particular  debt, — that  is,  that  the  debt  was  owing 
to  them  jointly, — and  not  that  they  were  partners  in 
fittt.    Owing  to  a  misconception  arising  from  dns  de- 
scription in  die  docket  papers,  die  petitioning  creditors 
were  described  in  the  fiat,  as  "  Thefmas  Hazelwood  and 
llamas  Turner  of  Withybroc/k,  in  die  county  of  War- 
wick, farmers  and  graziers,  and  partners^ 

Mr.  Swangtan  appeared  in  support  of  the  petition. 

The  Court  granted  the  order  as  prayed,  though 
they  thought  die  application  might  have  been  made 
by  motion,  instead  of  die  more  expensire  mode  of 
petition. 
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1834. 


Southampton  In  the  matter  of  Robert  Mark. 

Buildingt, 
July  Z*  -mjr 

Wliereitwas  -MR.  MONTAGU  moved  for  an  order  that  Robert 

attoraey  had  no  Marky  an  attorney  of  this  Courts  might  be  struck  off 

Se^^  Uib  *^®  ^^'^*  ^®  having  been  already  struck  off  the  rolls  of 

country,  an  tjjg  c^^rt  of  Chancery,  by  an  order  of  that  Court.     It 

order  nin  for  J^     ^ 

hu  being  Btrack  jj^  ^ot  appear,  for  what  cause  he  had  been  struck  off 

offthe  roll  was  '^'^ 

permitted  to  be   the  rolls  of  that  Court ;  but  the  application  was  made 

served  at  his  last 

Siaceofresi-      at  the  instance  of  the  Incorporated  Law  Society,  one 
eoce. 

of  the  objects  of  which  society  was,  to  keep  a  watch 
over  the  conduct  and  characters  of  attomies  and  soli- 
citors. The  motion  was,  founded  on  an  affidavit  of  the 
secretary  of  this  society,  which  stated,  that  the  deponent 
believed  that  Mark  had  now  no  residence  in  this 
country, — that  a  notice  of  this  motion  directed  to  him 
bad  been  left  with  the  landlord  of  the  house  which  he 
had  lately  occupied, — and  that  the  landlord  informed 
the  deponent,  that  the  last  he  heard  any  thing  about 
Mark  was,  that  he  was  living  at  Boulogne. 

Erskine,  C.  J. — The  notice  of  a  motion  of  this 
description  should  be  served  either  personally  on  the 
party,  or  at  his  known  place  of  abode.  But  as  it  is 
sworn  that  he  has  no  place  of  residence  in  this 
country,  you  may  take  a  rule  for  substituted  service  of 

the  order  nisi  at  his  last  place  of  residence. 

* 
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1884. 

Ex  parte  Tuffnell. — In  the  matter  of  Watts.  

Southampton 

XHE  bankrupt,  who  was  the  mortgagee  of  an  estate       Juitf"i,  * 
for  the  term  of  500  years,  deposited  with  the  petitioner  h'aWtT^a'mort 
the  mortgage  deed,  for  securing  the  sum  of  800i  and  ^^J^'^^" 
interest,  and  afterwards  purchased  of  the  mortsairor  s^s^  ^^  ^'^^ 

.  »  party,  by  way 

the  equity  of  redemption.     There  was  no  memorandum  of  equitable 

iDortgage,  and 

in  writing  accompanying  the  deposit  of  the  deed.    The  afterwards  pur- 
petitioner  prayed  that  he  might  be  declared  an  equitable  of  redeoipdoa : 
mortgagee,  and  for  a  sale,  not  of  the  mortgage  term  whole  oAhe  ^ 
only,  but  also  of  the  equity  of  redemption  which  had  teresUnxhe^pro- 
been  purchased  by  the  bankrupt;  the  petitioner  under-  JSd^and'hbT 
taking  to  pay  the  costs  incidental  to  the  sale.  Msignecs  joinin 

°        *    •'  the  conveyance 

to  the  purchaser. 

Mr.  Beaumont^  in  support  of  the  petition.  As  the 
deposit  of  title-deeds  is  not  a  conveyance  of  the  pre- 
mises contained  in  them,  but  a  transaction  giving  a  lien 
for  the  fiiU  amount  of  the  sum  intended  to  be  secured 
by  the  deposit;  and  the  re-delivery  of  the  deeds  cannot 
be  enforced  until  the  whole  sum  is  paid ;  the  petitioner 
in  this  case  is  entitled  to  a  sale  of  the  whole  of  the 
bankrupt's  interest,  which  comprised  not  only  the 
mortgage,  but  also  the  equity  of  redemption  subse- 
quently purchased  by  him. 

The  Court  said,  that  it  was  sufficient  to  take  the 
usual  order  for  the  sale  of  the  property  comprised  in 
the  mortgage  security.  The  assignees  have  a  right  to 
a  re-delivery  of  the  mortgage  deed,  on  satisfying  the 
petitioner's  lien;  but  if  they  do  not  adopt  this  course, 
there  is  no  doubt  that  the  whole  of  the  bankrupt's  in- 
terest in  the  property  may  be  sold,  and  that  the  assig- 
nees must  join  in  the  conveyance  to  the  purchaser. 
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1834. 

bIt^wSST        ^  P*'^  DuNSTAN.— In  the  matter  of  Dunstan. 

July  5. 

Spedti  order  as  IN  this  case  a  Creditor  of  the  bankrupt,  Uving  at  Cork, 

to  the  allowance 

of  a  bankrupt's  in  Ireland,  had  ghren  a  power  of  attorney  to  a  third 
where  the  signa-  pcTSon  to  sign  the  bankrupt'^  certificate,  which  had 

ture  of  one  of      •■  •         j    ■       ^i         ^*.  •  i»         i. 

the  cieditorB  had  oeen  Signed  by  the  attorney  in  pursuance  of  such 
^er^i!^e^of  V^^^T.  When  the  certificate  was  lodged  at  the  Bank- 
^^^'^  rupt  Office  for  aUowance,  it  was  discovered  that  there 
« ^^tion^of^Uie  ^**  "^  affidavit  verifying  the  execution  (a)  of  the  power 
power  of  attor-   of  attorney ;  upon  which  the  bankrupt's  solicitor  sent 

back  the  power  of  attorney  to  the  creditor,  accom- 
panied with  the  form  of  the  necessary  affidavit,  re- 
questing him  to  get  it  sworn,  and  return  the  documents 
to  London.  The  creditor,  however,  refiued  to  take 
any  further  steps  in  the  matter,  unless  lOOL  was  paid 
him,  or  a  further  dividend  was  declared  of  the  bank- 
rupt's estate.  The  bankrupt,  therefore,  now  petitioned 
for  an  order  (m  the  creditor  to  deliver  up  the  power  of 
attorney  and  the  affidavit,  or  that  the  certificate  might 
pass  without  the  signature  of  the  creditor. 

The  creditor  had  been  served  with  the  petition,  but 
did  not  appear. 

Mr.  Prendergastf  in  support  of  the  petition. 

The  Court  ordered  that  the  certificate  should  be 
received  in  the  office,  with  leave  to  advertise  it,  but  not 

(a)  By  6  Geo,  4.  c.  16.  s.  124.  the  CommissionerB  shall  not  iiign  any 
certificate,  unletf  they  shall  have  proof,  by  affidavit  in  writing,  of  the  signa- 
ture of  the  creditors  thereto,  or  of  any  person  thereto  andiorized  by  any  cre- 
ditor, and  of  the  authority  by  which  such  person  shall  have  so  signed  the 
same  ;  and  if  any  creditor  reside  abroad,  the  authority  of  such  creditor  shall 
be  attested  by  a  notary  public.  British  minister  or  consul ;  and  eveiy  such 
affidavit,  authority,  and  attestation  shall  be  laid  before  the  LoidChtiieeUor, 
with  the  oerti0cate,  previous  to  the  allowance  thereof. 
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to  go  out  of  the  office  without  the  fiirther  order  of  the        1834. 
Court;  that  notice  of  this  order  should  be  given  to  the      sTpiirfe 
creditor;  and  that  he  might  oppose  the  allowance  of     I^^^^b^an. 
the  certificate,  if  he  thought  fit,  before  the  expiration 
of  twenty-one  days;  and  that  at  the  end  of  the  twenty- 
one  days,  the  petitioner  might  be  at  liberty  to  apply 
again  to  the  Court  for  his  certificate;  and  that  the  peti- 
tkm  should  in  the  meantime  stand  over* 


Ex  parte  Henry  Crowther. — In  the  matter  of 

William  Crowther.  hliid^^ 

^^  July  U. 

1  HIS  was  the  petition  of  a  brother  of  the  bankrupt  Od  a  petition  for 
for  a  supersedeas,  under  the  following  circumstances.  ti^^oomoTof 
The  commission  issued  against  the  bankrupt  in  1824;  ':^:^2.^^^ 
once  which  aU  the  creditors  had  been  paid  in  full,  and  Jj.^SI'li™^ 
consented  to  the  supersedeas,  except  one  who  had  ^^^  "**^ 
proved  a  debt  of  12/.,  and  whom  the  petitioner  alleged  ^^^"^  *^  P*^ 
he  was  unable  to  discover.    The  bankrupt  himself  was  ^ingtoptT 

'^  into  Court  Um 

now  living  in  Van  Diemen's  Land,  but  had  duly  sur-  amoantofthe 

,  ,  deU  of  th«  oat- 

rendered,  and  passed  his  last  examination,  before  he  standing  cre- 
ditor, 
quitted  England.    He  had  forwarded  to  the  petitioner     Sembu,  thata 

a  power  of  attorney,  authorizing  him  to  transact  any  S^to  tnoM^ 
business  on  his  account  in  this  country  in  any  of  the  ^c^j^^tTo/'' 
Courts  of  Law,  but  made  no  express  mention  of  any  JbTitorDlw^to* 
application  to  this  Court  for  a  supersedeas.    The  peti-  ^^J^  *  *'*' 
ti(H3er  now  offered  to  pay  into  Court  the  full  amount  of 
the  debt  of  the  creditor,  whose  signature  he  had  not 
been  able  to  procure. 


Mr.  SiwansUm^  for  the  petitioner,  submitted  that  the 
power  of  attorney  was  a  sufficient  authority  to  the 
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1834.        petitioner  to  apply  for  a  supersedeas,  although  that 
Exmirte       proceeding  was  not  expressly  specified  in  it. 

Cbowtusr. 

The  Court  granted  the  order  as  prayed,  the  peti- 
tioner undertaking,  both  on  his  own  behalf  and  that  of 
the  bankrupt,  to  confinn  all  sales  which  had  taken 
place  uuder  the  commission,  and  paying  into  Court  the 
amount  of  the  debt  of  the  outstanding  creditor,  toge- 
ther with  the  expenses  incidental  to  the  application  for 
the  pa3nnent  of  such  debt. 


Ex  parte  The  National  Bank  of  Scotland. — In  the 
BuU(Ung$!^  matter  of  John  M aberly  (a). 

July  22  &  23. 

A.  and  B.  have  THE  petitioners  in  this  case  carried  on  business  as 

separate  bank- 
ing establish-     bankers  in  Edinburgh,  and  at  Montrose,  and  other 

ments  in  Scot- 
land, where  it  is  places  in  Scotland,  being  incorporated  by  royal  charter; 

the  custom  of  the 

different  bankers  and  issued  their  own  promissory  notes  payable  to  the 
notes  they^hold  bearer  on  demand  in  Scotland.  It  was  the  custom  for 
suited  perioist  ^^^  bankers  in  Edinburgh,  and  their  several  branch 
werelccMtome^  establishments  in  Scotland,  to  exchange  at  stated  pe- 
to  make  such      rfods  the  promissory  notes  which  they  respectively  held 

mutual  ex-  r  j  j        r  j 

changes  accord-  of  each  Other,  and  pay  the  difference  of  such  exchansres 
comes  bankrupt;  by  an  order  upon  their  respective  correspondents  in 

when  his  agent, 

who  conducted    London.     The   petitioners,   in  every  week   for  some 

his  business  in 

.Scotland,  had  in  years  past,  regularly  exchanged  with  James  Blythy  the 
notes  of  ii.'s       bankrupt's   agent    in    Edinburgh,  and  with  William 

bank  to  the 

amount  of  230/.,      ^a)  The  leading  facts  of  this  petition  were  similar  to  those  of  Ex  paru 

notes  ofB.  to       Cunningham,  reported  ante,  vol.  iii.  p.  68. 

the  amount  of 

764L    i>.'s  agent  refuses  to  exchange  the  notes  for  230/.,  claiming  himself  a  lien  on  them ; 

and  £.'s  assignees  allow  the  agent  to  retain  these  notes,  in  satisfaction  of  such  lien.    Held, 

that  A.  was  entitled  to  recover  the  value  of  the  notes  from  the  assignees  of  B, 
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Jaimesony   his    agent    in    Montrose,   the    bankrupt*s        1834. 
notes  which  had  been  taken  by  the  petitioners,  for  the       ^^  parte 
notes  of  the  petitioners  taken  respectively  by  Blyth     ^Bakk^oT^^ 
and  Jamieson;  and  were  accustomed  to  give  or  receive     S^^^tlano. 
cheques  or  orders  on  London  for  the  payment  of  any 
residue.     On  the  4th  January  1832,  when  Blyth  re- 
ceived  a  communication  from  Mdberly  that  he  had 
stopped  payment,  Blyth  had  in  his  possession,  as  Mn- 
berh/*s  agent,  divers  notes  monies  and  effects  of  Mar 
berlyy  amounting  to  39S5/.  &.  6c?.,  including  notes  of 
the  petitioners  for  S08/.  5$. ;  and  Blyth  subsequently 
received  from  the  bankrupt's  agents  in  Scotland  other 
notes  and  monies    of  the  bankrupt,    amounting    to 
£5772.  05.  Id,,  including  notes  of  the  petitioners  to  the 
amount  of  ^L  Ss. ;  the  two  sums  of  3925/.  6s.  6d.  and 
8877/.  0^.  7d.  making  together  the  sum  of  6802/.  7^.  Id. 

On  the  6th  January  1832,  the  petitioners  held  notes 
of  Maberly  to  the  amount  of  764/. ;  they  therefore  re- 
quired Blyth,  as  Maberly  s  agent,  to  make  the  usual 
exchange  of  their  respective  notes ;  which  Blyth  refused 
to  do,  claiming  himself  a  lien  to  the  extent  of  4A&AL  \28. 
for  his  own  advances  on  all  the  bankrupt's  effects  re- 
maining in  his  hands. 

In  consequence  of  this  refusal,  the  petitioners,  on  the 
7th  January  1832,  applied  to  the  Court  of  Session  in 
Scotland,  by  bill  of  suspension  and  interdict,  to  prevent 
their  notes  in  the  hands  of  Maberly,  and  his  several 
agents,  from  being  negociated  to  other  persons ;  upon 
which  the  Lord  Ordinary  pronounced  an  interlocutor 
of  that  date,  by  way  of  interdict  against  Maberly  and 
his  agent  Blyth,  to  prevent  them  from  issuing  any  of 
the  notes  of  the  petitioners.  And  by  another  inter- 
locutor of  the  same  date  the  Lord  Ordinary  granted  a 
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1834.       warraot  to  the  sheriff  depute  to  take  a  speoial  iaven- 
^     |g      tory  of  all  the  notes  issued  by  the  petitioners  in  the 
The  National  hands  of  MaberJy  OT  his  agent,  specifying  their  dates, 
Scotland,     numbers,  and  value,   from  the  date  of  the  last  ex- 
change ;  for  the  purpose  of  ascertaining,  and  to  prescurve 
the  same  for  the  behalf  of  all  concerned ;  reserving  en- 
tire to  all  parties  their  rights  and  interest  in  the  notes. 
Such  inventory  having  been  accordingly  taken,  it  was 
ascertained  that  the  amount  of  the  notes  of  the  peti- 
tioners in  the  hands  of  Blyth,  as  agent  for  Maberly, 
was  2081.  &.,  and  that  the  amount  in  the  hands  of 
Maberly^B  agent  at  Glasgow  was  22L  Ss. 

The  petition  then  stated  the  various  proceedings 
in  the  Scotoh  courts,  as  detailed  in  the  former  petition 
of  Ex  parte  Cwmingha!m{a)\  and  that  Blyth^  having 
been  allowed  by  Maherly's  assignees  to  retain  S9S6/. 
fo.  6£{.  in  part  satisfiGiction  of  his  claim  of  4424/.  1&., 
had  paid  over  to  the  assignees  the  sum  of  S877/.  Os.  7cL 
The  petitioners  were  admitted  to  prove  the  sum  of 
1 98/.  ,for  money  had  and  receivedby  the  bankrupt's  agent 
at  Montrose,  and  also  for  562/.  13«.  the  amount  remain- 
ing due  upon  the  bankrupt's  notes  in  the  hands  of  the 
petitioners^  after  deducting,  by  way  of  set-off,  the  sum 
of  330/.  7^.,  as  the  amount  of  their  notes  in  the  posses- 
sion of  the  bankrupt  at  the  tin^e  of  his  bankruptey.  A 
claim  was  also  admitted  on  the  part  of  the  petitioners 
for  the  S30/.  7^ .,  but  without  prejudice  to  their  right  to 
recover  this  sum  from  the  assignees,  or  to  any  right  of 
set*off  against  the  assignees. 

Upon  an  application  made  by  the  petitioners  to  the 
Commisffloner  respecting  thb  claim,  the  Commissioner 
decided  that  the  petitioners  had  such  right  of  set-off; 

(a)  Anf,  vol.  ill,  p.  60. 
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and  they  had  since  applied  to  the  assignees  for  pay-        1834. 
ment  of  the  sum  of  SSO/.  7^ .,  but  they  refused  to  pay      Exparte 
this  sum  to  the  petitioners.  ^*'*b1n^«T'' 

The  petitioners  now  prayed,  that  the  assignees  might     Scotland. 
be  ordered  to  pay  to  them  this  sum,  together  with  the 
costs  of  the  petition. 

Mr.  SwanstoUj  and  Mr.  Montagu,  appeared  in  sup« 
port  of  the  petition.  The  sum  chiimed  by  the  petition- 
ers is  the  amount  of  the  notes  of  the  National  Bank  of 
Scotland,  which  were  in  the  hands  of  the  bankrupt  at 
the  time  of  his  bankruptcy,  and  which  have  been  avail- 
able cash  to  the  assignees.  Suppose  there  had  been 
no  bankruptcy,  and  these  notes  had  continued  in  the 
possession  of  Maberly,  there  is  no  question  then  that 
the  petitioners  would  have  had  a  right  of  set-off;  for, 
according  to  the  course  of  dealing  between  the  parties, 
tbey  were  received  upon  an  understanding  that  they 
might  be  regularly  exchanged  for  the  bankrupt's  own 
notes  in  the  possession  of  the  petitioners.  The  same 
principle,  on  which  the  Court  decided  the  former  cases, 
must  govern  this. 

Mr.  J.  Russetty  end  MuBethell,  for  the  respondents. 
It  is  impossible  to  confound  the  present  case  with  the  for- 
mer cases  in  this  bankruptcy ;  for  the  ground  on  which 
those  cases  were  decided  is  wholly  inapplicable  to  this* 
In  Ex  parte  Cunningham  the  notes  were  sent  to  Blyth 
for  a  particular  purpose,  and  as  soon  as  he  declined  to 
perform  that  purpose,  the  right  to  retain  the  notes 
ceased,  and  he  was  legally  bound  to  restore  tiiem  on 
demand;  Buchanan  v.  Findley  (a).    Unless  the  notes, 

(a)  9  B.  &  C.  748. 
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1834.  therefore,  in  this  case,  were  paid  into  Blyth'a  hands 
EJTlirtc  ^^^  ^  special  purpose,  they  became  the  property  of  the 
The  National  bankrupt,  and  he  had  a  perfect  right  to  deal  with  them 
Scotland,  as  he  chose,  upto  the  period  of  his  bankruptcy.  In  the 
former  cases  the  Court  said,  that  Blyth  could  have  no 
greater  right  than  the  bankrupt  himself  could  have; 
and  there  neither  he,  nor  the  bankrupt,  had  any  right 
of  property  in  the  notes ;  as  they  were  paid  in  for  a  spe- 
cial purpose.  But  that  is  not  so  here;  for  they  were 
taken  by  Maberly  at  his  counter  in  the  ordinary  way 
of  business ;  they  were  received,  not  from  the  National 
Bank,  but  from  other  persons;  the  National  Bank, 
therefore,  can  have  no  right  to  them  whatever.  As  to 
the  alleged  contract  of  exchanging  notes  once  a  week, 
this  was  merely  a  custom  for  the  mutual  convenience  of 
the  parties,  but  was  no  qualification  of  the  right  of  pro- 
perty, which  every  banker  has  in  the  notes  in  his  pos- 
session. It  appears,  that  the  last  weekly  exchange  of 
notes  between  the  petitioners  and  Blyth  took  place  on 
the  ^th  December,  and  that  on  the  6th  January  the 
plaintiff  claimed  another  exchange  of  notes.  But  in 
the  meantime  another  right  had  arisen  from  Maberly*s 
insolvency.  The  act  of  bankruptcy  was  not  committed 
by  Maberly  until  the  26th  January;  and  where  is 
there  any  evidence  that  the  bankrupt  was  compellable 
to  give  up  these  notes  in  exchange  for  others  ?  On  the 
4th  January,  it  is  clear  that  the  property  in  these  notes 
was  in  Maberly,  subject  only  to  such  interest  as  Blyth 
had  in  them  by  virtue  of  any  lien.  On  the  4th  January 
Blyth  says,  "  Maberly  is  my  debtor  to  the  amount  of 
4424/.  12$.;  I  have  only  3925/.  &.  6d.  of  his  effects  m 
my  hands,  and  therefore  I  will  pay  no  one."  He  had  a 
perfect  right  to  retain  this  sum  in  satisfaction  of  his 
Uen;  and  in  the  prosecution  of  this  right  he  afterwards 
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obtaiiis  an  interdict  of  the  Court  of  Session;  and  on  1834. 
the  11th  February y  when  the  interlocutor  decree  is  ob-  ETparte 
tained,  his  right  of  retention  to  satisfy  his  own  debt  ^®^*"of^^ 
is  recognized  by  the  Court  of  Session,  and  he  is  Scotland. 
only  ordered  to  pay  over  the  balance  to  the  assignees. 
The  notes  now  claimed  by  the  petitioners  formed  part 
of  those  which  Blyth  retained  in  satisfaction  of  his  lien ; 
they  are  included  in  the  sum  of  3925/.  &•  6^.  remain- 
ing in  the  hands  of  BJytA  on  the  4th  January.  Now  it 
is  impossible,  that  Blyth  can  have  a  right  to  retun  this 
sum,  and  the  National  Bank  of  Scotland  a  right  to 
have  it  paid  over  to  them.  The  assignees  never  re- 
ceived these  notes,  or  their  proceeds.  If  the  petition- 
ers, therefore,  have  any  right  to  recover  the  value  of 
them,  Blyth  alone  is  answerable  to  them,  and  not  the 
assignees.  The  principle  acted  upon  in  the  former 
cases  was,  that  no  property  had  passed  to  the  bank- 
rupt in  the  notes ;  but  in  this  case  the  property  in  the 
notes  vested  in  the  bankrupt,  he  having  given  full 
value  for  them ;  and  the  whole  property  of  the  bankrupt 
in  the  hands  of  Blyth  was  swallowed  up  by  Blyth's 
lien.  Here  there  was  never  any  possession  of  the 
notes  by  the  assignees,  and  you  cannot  set  up  a  con- 
structive possession.  A  petitioner,  to  succeed  in  a 
case  like  this,  must  be  able  to  support  one  of  two  ac- 
tions— either  an  action  of  trover  against  the  assignees 
for  the  specific  property,  or  an  action  for  money  had 
and  received  to  the  use  of  the  petitioner.  But  here 
neither  of  such  actions  could  be  maintained  against  the 
assignees;  for  as  in  the  one  case  the  property  had 
passed  from  the  petitioners,  and  the  assignees  had 
never  the  possession  of  it, — so,  in  the  other  case,  the 
proceeds  of  the  notes  have  never  reached  their  hands. 
If  there  was  ever  any  conversion  of  these  notes,  it  was 


38  CASES  IN  BANKRUPTCY. 

1834.        by  Bfyth,  and  not  by  the  assignees.    At  all  events,  if 

Ezpajie      ^^®  petitioners  have  any  claim  against  the  assignees,  it 

^^  BfnK™*^^  ^*"  ^^^y  ^  ^^'  ®^^^  proportion  of  the  money  actually 

SooTi^No.     received  by  them  from  Blyth,  as  the  proportion  that 

the  whole  amount  of  their  claims,  namely,  230Z.  7«., 

bears  to  the  whole  sum  originally  claimed  of  Blyth  by 

the  assignees.   This  point  was  decided  in  the  analogous 

case  of  Huchey  v.  Young  (a). 

But  there  is  another  difficulty  in  the  Court  making  an 
order  on  this  petition.  The  petitioners  pray,  that  the 
assignees  may  be  ordered  to  pay  to  them  the  sum  of 
S30Z.  ^8.  so  received  by  the  assignees.  But  the  money 
has  never  reached  this  country,  having  been  im- 
pounded in  Scotland  by  the  Scotch  Court,  which  de- 
clared by  its  order  of  interlocutor,  that  all  rights  and 
claims  of  preference  were  to  be  discussed  and  deteN 
mined  under  the  proceedings  in  bankruptcy  in  Eng- 
land. Therefore,  although  this  Court  can  declare  the 
rights  of  the  parties,  it  has  no  power  over  the  fund, 
which  is  under  the  control  of  the  Scotch  Court.  If  the 
Court  of  Review  makes  the  order  as  prayed,  the  as- 
signees must  pay  out  of  the  funds  of  the  bankrupts* 
estates  in  this  country ;  while  the  meaning  of  the 
order  of  the  Court  of  Session  is,  that  if  this  Court 
should  decide  the  question  of  law  in  favour  of  the  pe- 
titioners, they  should  go  to  Scotland  to  be  paid  their 
proportion  of  the  fund  which  is  there  retained. 

Mr.  Swanston  in  reply.  On  the  4tfi  January  there 
were  notes  of  the  National  Bank  of  Scotland  in  the 
hands  of  Blyth,  as  agent  of  Maberly,  and  in  the  hands 
of  the  Scotch  Bank  there  were  also  notes  of  Maberly 
to  a  greater  amount.    This  therefore  raises  a  clear 

(a)  1  Hadd.  577. 
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case  of  set-off»  or  mutual  credit.    But  in  addition  to        iSS4. 


this,  there  was  a  course  of  dealing  by  agreement  be-      £^    ^ 

tween  the  parties,  that  there  should  be  a  periodical  ^^®B^"J*of  ^ 

exchange  of  notes  once  a  week.    The  6th  January  was     Scotland. 

the  laat  day  before  Maberb/'s  bankruptcy,  when  the 

notes  ought  to  have  been  exchanged.    JBlyth  refuses  to 

make  the  usual  exchange ;  but  advances  then  no  claim, 

which  he  afterwards  set  up,  of  a  lien  on  the  notes  due 

from  Mdberly  to  him.    K  the  notes  had  been  in  the 

haoda  of  Maberfy,  there  can  be  no  question  that  they 

were  liable  to  a  set-off  in  account  with  the  National 

Bank.    Then,  as  JBlyth  held  the  notes  merely  as  Ma^ 

ber^s  agent,  they  are  of  course  subject  to  the  same 

light  of  set-off.     But  at  all  events,  if  JBlyth  had  any 

lien   on  Jliaberly's  property,    he    could  not  have  a 

greater  lien  on  these  notes  than  what  JIfdberly  himself 

poesesaed. 

£asKlNE,  C.  J. — la  this  case,  if  the  simple  ftct  had 
been  that  Maberly  had  at  the  time  of  his  bankruptcy 
notes  of  the  National  Bank  in  his  possession,  and  that 
the  National  Bank  had  in  their  possession  notes  of 
Maberhf^  there  could  then  have  been  no  doubt  that 
the  National  Bank  would  have  had  a  right  of  set-off. 
Or,  if  the  assignees  had  taken  possession  of  the  notes, 
tbey  would  of  course  have  been  responsible  to  the 
National  Bank  for  the  amount  But  it  has  been  ar- 
gued, in  opposition  to  the  claim  of  the  National  Bank : 
I.  that  the  notes  were  not  in  the  hands  otJIfaberly  at 
the  time  of  his  bankruptcy ;  and  Sdly,  that  they  never 
came  to  the  hands  of  his  assignees.  It  is  said,  that 
Bbfih  having  advanced  money  to  his  employer,  on  the 
terms  of  his  having  a  lien  on  all  notes  and  cash  passing 
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1834.  through  his  hands,  had  appropriated  these  notes  in 
Exparte  satisfaction  of  such  lien.  Now  it  is  very  important  to 
^^^BakVo?^^  ascertain  when  this  was  done;' for  if  Blyth  had  ac- 
ScoTLAND.  tually  appropriated  these  notes  before  the  bankruptcy, 
that  would  be  an  answer  to  the  claim  of  the  National 
Bank.  But  there  is  no  evidence  of  any  appropriation 
of  the  notes  by  Blyth  before  the  bankruptcy ;  for  they 
were  then  still  in  his  hands,  with  notice  of  the  bank- 
ruptcy, and  notice  of  the  claims  of  the  petitioners. 
The  lien  of  Blyth,  therefore,  as  between  him  and  Ma- 
berly,  cannot  be  said  to  have  been  paramount  to  the 
claim  of  the  petitioners  ;  for  he  could  have  no  greater 
claim  than  what  Maberly  himself  would  have  had. 
But  the  decision  of  this  case  does  not  rest  on  these 
general  grounds.  It  appears  that  for  a  long  time  a 
regular  course  of  dealing  had  existed  between  these 
two  banks,  of  exchanging  each  other's  notes,  and  that 
this  course  of  dealing  continued  up  to  the  period  of 
Maberly's  stopping  payment.  On  the  6th  January, 
when  a  demand  was  made  by  the  petitioners  to  ex- 
change these  notes,  Blyth  does  not  refuse  to  do  sO,  on 
the  ground  of  any  lien  he  then  possessed;  but  his  refusal 
was  a  general  refusal  to  deliver  up  the  notes :  and  it  might 
possibly  have  proceeded  on  the  ground  of  Maberly's 
bankruptcy.  But  that  cannot  alter  the  rights  of  the 
petitioners.  The  assignees  then  present  their  peti- 
tion to  the  Court  of  Session  in  Scotland,  claiming  all 
the  property  in  BlytKa  hands,  but  expressly  reserving 
all  questions  as  to  the  rights  of  parties;  and  on  that 
ground  the  Interlocutor  of  the  Scotch  Court  was  pro- 
nounced, which  transferred  to  England  the  discussion 
of  the  rights  and  claims  of  the  respective  parties. 
By  the  subsequent  arrangement  made  by  the  assignees 
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with  Blyth^ — when  they  allowed  him  to  retain  the  sum  1834. 
of  39Z5L  &.  6d.  in  satisfaction  of  his  lien^  and  re*  eT^^ 
ceired  from  him  the  difference  between  that  sum  and  The  National 

Bank  of 

the  amount  of  the  notes  and  cash  which  he  had  then  Scotland. 
in  his  hands  —  they  must  be  taken  to  have  appro- 
priated these  notes  to  their  own  use ;  for  they  exer- 
cised the  same  dominion  over  them,  as  if  they  had 
paid  them  to  Blyth^  or  received  them  into  their  own 
possession :  their  dealing  with  them  in  this  manner  • 
amounted  to  a  virtual  conversion  of  them,  which  was 
the  ground  of  the  decision  in  Es  parte  Cunningham(a), 
and  Ex  parte  Sohmonsib), 

Then  it  has  been  contended,  that  the  assignees,  if 
answerable  at  all,  can  only  be  answerable  to  a  certain 
extent,  that  is,  for  a  proportionate  part  of  the  sum 
allowed  to  be  retained  by  Blyth;  and  the  case  of 
Huckey  v.  Young  (c)  was  cited  in  support  of  that  posi- 
tion. But  that  case  was  very  different  from  this. 
There,  the  bankrupt's  clerk  having  absconded  with 
notes  to  the  amount  of  450/.,  the  assignees  entered  into 
a  compromise  with  him,  and  received  100/.  to  release 
him  entirely.  In  that  case  they  received  only  part  of 
die  value  of  the  notes  which  the  clerk  or  agent  had 
taken  on  account  of  the  bankrupt ;  in  this  case  the 
assignees  received  the  whdie;  for  in  the  settlement 
which  they  came  to  with  Blyth^  they  took  on  them- 
selves the  disposal  of  the  whole  sum  remaining  in  his 
hands  at  the  time  o{ Maberly's  bankruptcy;  and  it  was 
not  necessary  that  they  should  actually  receive  the 
notes.  In  that  case,  also,  there  was  no  prior  claim  set 
up  by  a  creditor,  as  there  was  in  the  present  case. 
Here,  therefore,  the  assignees  have  rendered  them- 

(a)  AnU,  m.  SS.        (b)  Ante,  iu.  77.        (c)  1  Madd.  577. 
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1834.       selyes  liable  for  the  whole  amount^  by  treating  these 
Ezpute      >^teB  ^  ^^^  notes  of  Maberly;  and  this  brings  the  case 

Soon,4Hi>.     grres  the  petitioners  a  right  to  daim  the  amount  of 
the  notes  from  the  asragnees. 

Sir  J.  Cross. — I  have  often  lamented  in  Ais  Court 
the  great  difficulty  of  getdng  at  the  real  facts  of  a  case. 
It  has  been  stated  over  and  over  again»  that  Blyth  had 
a  paramount  right  to  these  notes,  by  reasoa  of  his  lien 
on  any  property  oi Maberly^ s  in  his  hands;  and  the 
present  case  has  been  distinguished  from  the  fbrmer 
cases  solely  on  this  ground.  I  should  have  been  of 
opinion^  Aat  if  Blgth  had  really  such  a  lien  on  these 
notes,  it  would  have  extended  to  defeat  the  clsim  of 
the  petitioners;  for  the  circumstances  of  this  tase  are 
distinguishable  from  those  of  the  former  oases  (a), 
inasmuch  as  tiie  notes  in  those  cases  ntver  were  the 
bankrupt's  property.  Here  they  were;  that  makes  an 
essential  diflfS^rence.  But  I  can  discover  in  this  case 
no  such  lien  as  has  been  asserted  on  the  fsttot  Bbfth; 
if  there  was  any,  the  respondents  have  at  all  events 
foiled  to  prove  it ;  for  Blytk  never  exerdsed  such  a 
right,  nor  does  it  appear  to  me  that  he  ever  conoeived 
he  possessed  it.  Then  how  is  the  question  in  this  case 
affected  by  the  course  of  dealing  between  the  parties  ? 
The  case  of  Huckeyy.Yaunff{b)  shews  clearly,  that  the 
petitioners  had  a  right  to  set  off  the  amount  of  these 
notes  in  account  between  them  and  the  assignees^  The 
present  case  does  not  in  any  respect  diflbr  in  princqde 
from  the  former  cases ;  and  1  think  the  petitioners  are 

(a)  See  Ex  parte  Ctammgham,  anU,  Hi.  58;  Ex  parte  Solonwns,  ante,  lii.  77. 

(b)  Suprh. 
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entitled  to  recover  the  amount  of  these  notes  from  the        1834. 


assignees^  as  so  much  money  bad  and  received  by  them      ^^  ^^^ 
to  their  use.  ^^n^S'^"' 


SCOTLAWO. 


Sir  6.  Rose. — It  is  a  great  satisfaction  to  my  mind, 
that  the  order  we  are  able  to  make  on  this  petition 
will  be  consistent  with  the  abstract  principles  of  justice; 
for  it  would  be  mdancholy,  if  this  trader,  who  was  in- 
solvent at  the  time  he  received  these  notesi  could  have 
been  allowed  to  possess  himself  in  this  manner  of  the 
property  of  another  man.    The  case  of  Hnckey  v. 
Yinmg{a)i  which  has  been  cited  in  support  of  the 
argument  on  behalf  of  the  respondents^  certainly  fur* 
mshes  any  thing  but  a  principle  for  deciding  this  case 
in  &V0nr  of  the  assignees ;  for  all  the  help  which  that 
case  afibrds  them  is^  that  if  a  creditor  insists  on  the 
performance  p£  any  contract  by  which  the  bankrupt 
was  bound,  as  against  the  assigneesi  the  laiter  can 
never  be  held  fiable  beyond  the  anKAiut  of  assets  that 
have  oome  to  their  hands.    The  simple  question  here 
is  nothing  more  nor  less  than  one  which  calls  for  die 
pliun  answer  of  yes  6r  nd|  and  which  might  be  put  to 
a  jury  in  an  action  of  trover  brought  by  the  peti- 
tioners against  the  assignees^    Were  these  notes  the 
property  of  the  National  Bank  of  Scodand,  or  nott 
And  have,  or  have  not,  the  assignees  converted  them  to 
tiieir  own  use  ?    The  proceedings  in  the  Scotch  Courts 
were  certaiidy  not  conclusive,  as  to  the  rights  of  the 
different  parties ;  but  it  would  appear  from  them,  that 
the  notes  were  considered  primd  facie  the  property  of 
the  National  Bank.   Have  the  assignees  then  committed 
any  act  of  interference  with  this  property,  so  as  to 
amount  to  a  conversion?    The  assignees  say,  that 

(a)  Suprat    41* 
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18d4>.  Blyth  was  the  person  who  converted  the  property^  and 
Ex  parte  ^^^^  ^^  ^^®  petitioners  have  any  claim,  it  can  only  be 
^**  B^N^or^  against  him.  If  the  case  stood  merely  thus,  that  would 
Scotland.  ]iQYe  been  a  Sufficient  answer  to  the  present  claim. 
But  the  assignees  have  so  dealt  with  this  property  in 
their  settlement  with  BlytA,  as  to  take  upon  themselves 
the  responsibility  of  giving  effect  to  an  asserted  lien  of 
B/ytA ;  and  by  the  arrangement  they  made  with  him, 
the  property,  which  was  the  subject  of  that  arrange- 
ment, must,  by  operation  of  law,  be  considered  as  pro- 
perty in  the  hands  of  the  assignees;  and  there  is  no 
doubt  that  the  value  of  it  could  be  recovered  against 
them  in  an  action  of  trover.  It  b  true,  that  the  assignees, 
having  only  obtained  from  Blyth  the  balance  of  what 
was  in  his  hands  after  satisfying  his  lien,  may  say  that 
they  are  hardly  dealt  with;  but  it  would  be  much 
harder  for  innocent  parties  to  suffer  from  the  acts  of 
the  assignees.  It  must  be  understood,  however,  that 
the  assignees  are  to  be  at  liberty  to  make  use  of  the 
names  of  the  petitioners  in  any  proceeding  they  may 
be  advised  to  take  against  Blyth,  for  the  purpose  of 
reclaiming  from  him  the  amount  of  these  notes.  I 
think,  that  the  petitioners  are  fully  entitled  to  the 
prayer  of  their  petition,  and  that  it  should  be  granted 
to  them  with  costs. 

Ordered  as  prayed,  and  that  the  costs  of  both 
parties  should  come  out  of  the  estate. 
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1834. 


Ex  parte  Watson. — In  the  matter  of  Maberly.  ^^«y'«  J»»»» 

rp  . .  .  .  J^^y  30. 

IHIS  petition  prayed  that  the  assignees  might  be  Thebaokrape 

ordered   to  pay  to  the  petitioner  the  sum  of  629L^  one  aTGiaagow] 

being  the  amount  of  the  notes  paid  by  the  petitioner  sljj^^^h!  A. 

to  the  bankrupt's  agent  in  Scotland,  for  the  purpose  K^*  *«  the 

*  o  '  r      r  Glasgow  agent 

of  beinff  remitted  to  London.     The  &cts  were  similar  *  »^™  jn  ^"* 

^  notes,  for  the 

to  those  in  ^x  parte  Solomons  (a);  except  that  the  purpose  of  being 

I  ^  ^  remitted  to  Lon- 

Dotesy  which  were  paid  in  by  the  petitioner,  were  doo,  which  the 

Glasgow  agent 

alleged  to  have  been  stolen  by  a  clerk  of  Blyth,  the  transmits  for 
bankrupt's  agent  at  Edinburgh,  and  never  to  have  aparcelftotbe 
formed  any  item  in  the  accounts  between  Blyth  and  gMQ^^from 
the  assignees.  The  petition  came  first  before  the  Court  ^^'^lenby  iSi 
on  the  5th  June  1833,  when  the  assignees  having  set  !}*']^.?®  ^"^  i 
up  this  matter  as  a  defence  to  the  claim  of  the  peti-  >*  delivered,  and 

*  a  few  days 

tioner,   the  petition  was  ordered  to  stand  over,  with  before  a  fiat  is 

issued  against 

fiberty  for  the  assignees  to  adduce  evidence  of  the  al-  the  bankrupt: 

//«W,  thatii. 

leged  robbery.    They  had,  accordingly,  f^led  two  affi-  had  no  claim  to 
davits  in  corroboration  of  this  statement ;  one  made  by  value  of  the 
PeUatty  the  bankrupt's  agent  at  Glasgow,  and  the  assignees. 
other  by  Dougku,  a  clerk  of  Blyth. 

PeUatt  swore,  that  on  the  4th  January  183S,  being 
the  same  day  the  notes  were  paid  to  him  by  the  peti- 
tioner, he  transmitted  them,  with  others,  in  a  parcel 
numbered  1861,  and  directed  to  Blyth  at  Edinburgh. 

Douglas  swore,  that  this  parcel  was  duly  received  by 
Blyth  at  Edinburgh  on  the  5th  January,  and  that  it 
was  stolen  on  the  6th  January  by  a  clerk  of  Blyth's, 
of  the  name  of  Christal^  who  immediately  absconded 
with  it;  and  that  every  endeavour  had  been  since 
made  to  apprehend  him,  but  without  success. 

(a)  3  Dca.  &  Ch.  77. 
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1834.  Mr.  Bethellj  and  Mr.  Paynter^  appeared  in  support 

ETTrte  ^^  ^^  petition.  The  petitioner  obtaihed  an  interdict 
Watson,  against  Blyth  in  this  case,  as  the  petitioners  had  done 
in  the  former  cases^  to  prevent  him  from  putting  away 
or  disposing  of  these  notes ;  and  throughout  the  pro- 
ceedings in  the  Scotch  Courts,  not  a  word  is  to  be 
found  in  any  statement  on  the  part  of  the  assignees, 
that  these  notes  had  been  stolen,  or  that  they  never  came 
to  BlytKs  hands.  That  fact  was  never  brought  for- 
ward in  any  way  in  the  Court  of  Session ;  it  must  be 
inferred,  therefore,  that  these  notes  were  not  in  the 
parcel  that  was  stolen. 

Mr.  Swanston,  and  Mr.  Montagu,  for  the  assignees, 
contended,  that  the  affidavits  of  Pellett  and  Douglas 
were  decisive  of  the  &ct  that  the  notes  were  included 
in  the  parcel  sent  to  Blyth  from  Glasgow,  and  that 
this  parcel  containing  the  notes  was  stolen  the  night 
after  it  reached  Edinburgh. 

Mr.  Bethett,  in  reply,  said,  that  Pellatt's  present 
affidavit  was  not  consistent  with  his  former  one  made 
in  the  Court  of  Session,  in  which  he  merely  stated  that 
a  sum  of  1050Z.,  being  the  balance  of  monies  remaining 
in  his  hands,  which  had  been  paid  to  him  by  the  pe- 
titioner, was  remitted  by  him  to  Blyth  on  the  4th 
January, — without  sajring,  that  the  parcel  contained  the 
notes  now  claimed  by  the  petitioner. 

Erskine,  C.  J. — The  petitioner  in  this  case  claims 
to  have  the  notes  delivered  up  by  the  assignees,  which 
he  states  were  lodged  by  him  with  Pellatt,  one  of  the 
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btnknipt's  agents  at  Glasgow^  on  the  4ih  January*  1884. 
The  present  case  differs  firom  all  the  others  that  have  ^Exwtt 
oecuned  in  this  bankniptoy,  inasmuch  as  the  notes  in  ^^'^^^ 
question  never  came  to  the  hands  of  the  asagnees*  If 
the  petitioner  conld  have  shown,  that  at  the  time  of 
the  interpoaitioin  of  the  assignees  in  the  suit  in  the 
Scotch  Court  these  notes  wme  in  the  hands  of  Bh/th^ 
there  vould  then  have  been  no  douht  that  the  petitioner 
would  be  entitled  to  the  order  as  prayed.  But  the 
assignees  have  satisfactorily  proved,  that  they  were 
stolen  long  befofe  that  period*  and  that  they  never 
fonned  an  item  of  the  account  between  BJyth  and  the 
asngnees.  The  petitioner  asserts,  that  by  an  acknow-> 
ledgment  made  by  Blyth  in  the  progress  of  the  suit  in 
Scotland,  the  notes  must  be  taken  to  have  been  then 
in  BlytKs  hands.  But  how  can  BlytKs  acknowledg- 
ment interfere  with  the  fact  ?  Whatever  might  have 
been  the  balance  at  that  period  in  the  hands  of  Blyth, 
it  is  dear,  that  these  notes  could  not  have  been  then  in 
his  possession,  which  were  stolen  on  the  6th  January. 
But  it  is  then  contended,  that  the  notes  were  not  in- 
cluded in  the  parcel  sent  by  PeUatt,  and  that  they 
remained  in  Pellatfe  hands,  contrary  to  the  former 
statement  of  the  petitioner,  which  expressly  alleged 
them  to  have  been  in  the  hands  of  Blyth^  It  is,  how- 
ever, satisfactorily  made  out  to  my  mind,  that  the 
notes  were  in  the  parcel  sent  to  Blyth  by  PeUatt,  and 
that  the  amount  of  the  notes  formed  no  part  of  the 
fund  paid  over  by  Blyth  to  the  assignees. 

Sir  J.  Cross. — The  foundation  of  this  petition  is, 
that  the  notes  in  question,  or  their  value,  have  come  to 
the  hands  of  the  assignees.    This  was  the  main  fact 


Watson. 
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18S4.  which  the  petitioner  sought  to  maintain^  when  this  case 
Ex  parte  was  formerly  before  the  Court.  Now  the  petitioner, 
by  his  counsel,  says,  I  don't  care  whether  that  was  so, 
or  not ;  and  then  by  artificial  reasoning  proceeds  to 
argue,  in  defiance  of  the  fact  proved*  that  the  notes,  or 
their  value,  have  really  come  to  the  hands  of  the  as- 
signees. Why  did  he  not  make  his  stand  twelve 
months  ago,  and  say  that  that  fact  was  immaterial? 
The  case  resolves  itself  entirely  into  a  question  of  fact; 
and  I  think  that  the  assignees  have  clearly  proved  the 
negative  of  the  fact,  which  was  first  asserted  in  support 
of  this  petition,  namely,  that  neither  the  notes,  nor  their 
value,  ever  came  to  the  possession  of  the  assignees. 

Sir  6.  Rose  concurred. 


Petition  dismissed,  but  without  costs. 


Ex  parte  Gerothwohl. — In  the  matter  of  Wertheim. 

April  27. 

Where  a  fiat  has  XHIS  was  a  petition  praying  that  a  fiat  already  issued 

not  been  filed,  ,  ^  r     j     &  j 

the  Court,  on  an  against  the  above  bankrupt,  on  the  petition  of  Isaac 

ex  jMrte  appHca- 

tion  of  another  and  Michael  Wertheim^  might  be  annulled,  and  that 
order  it  to  be  another  might  be  issued  in  lieu  of  it,  at  the  instance  of 
merely  that^the  ^^^  petitioner.  The  former  fiat  bore  date  the  5th 
SsueTnewfiat.  -^.pril  instant,  but  search  having  been  made  at  the 

register's  office  up  to  the  14th  instant,  being  nine  days 
from  the  date  of  the  fiat,  it  appeared  that  it  had  not 
been  filed,  according  to  the  tenth  general  order  of  this 
Court  of  the  12th  January  1832  (a). 

(a)  See  printed  OrderB,  1  Dea.  &  Ch.  zzv. 
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The  petitioner  stated  himself  to  be  a  creditor  for        1834. 
too/,  and  upwards,  and  that  he  was  ready  to  enter  into       Expa^ 
the  usual  bond  to  the  Chancellor,  and  undertook  to  Gerothwohl. 
prosecute  the  proposed  new  fiat  for  the  benefit  of  him- 
self and  the  other  creditors  of  the  bankrupt 

Mr.  Swanstorif  in  support  of  the  petition,  stated  that 
it  had  not  been  served  on  the  parties  who  issued  the 
former  fiat ;  but  he  conceived  the  present  to  be,  as  of 
course,  an  ex  parte  application;  for,  as  the  fiat  was 
not  filed  of  record  within  the  seven  days  limited  by  the 
general  order,  the  proper  construction  of  that  order 
was,  that  the  fiat  became  void  and  a  mere  nullity. 

Sir  G.  Ross. — Why  do  you  not  apply  for  liberty  to 
take  out  another  fiat  simply?  That  is  a  matter  of 
right,  and  it  b  all  we  can  grant  you  in  the  absence  of 
the  former  petitioning  creditors.  But  that  must,  of 
coarse,  be  without  prejudice  to  any  right  of  those  par- 
ties to  proceed  on  the  first  fiat,  and  at  your  own 
peril.  The  construction  of  the  order  merely  autho- 
rizes an  application  for  leave  to  take  out  a  new  fiat. 
As  to  the  propriety  of  superseding  the  former  one, 
that  question  may  be  afterwards  contested. 

Mr.  Swanstan  then  moved  for  leave  to  take  out  a 
new  fiat,  which 

The  Court  ordered  accordingly,  the  petitioner  un- 
dertaking forthwith  to  proceed  to  the  adjudication. 


VOL.  IV.  fi 
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1834. 


*2JJ2J^*^^  Ex  parte  Ryley. — In  the  matter  of  Ryley. 

Juty  23.'        rp  , 

An  uDceitifi-       1  HIS  was  a  petition  of  the  bankrupt^  praying  Ibat  his 

cated  bankrupt 

cannot  petition  assignees  might  be  ordered  to  account  for  the  proceeds 
nees  may  be  of  Certain  furniture  and  effects  sold  by  them  under  the 
count,  without  bankruptcy.  It  appeared,  that  the  petitioner  had  been 
estalte'wiU  pn>."  ^^i^^  A  bankrupt;  that  he  obtained  his  certificate  under 
ffto^^m  *^®  ^"*  commission  in  March  1882;  and  that  the 
in  the  pound,     gecond  commission  issued  against  him  in  October  1833, 

under  which  he  had  not  obtained  his  certificate.  The 
petitioner  charged  the  assignees  with  having  fraudu- 
lently sold  the  effects  to  a  brother-in-law  of  one  of  the 
assignees  for  less  than  a  third  of  their  real  value,  and 
that  they  were  sold  by  private  contract,  instead  of  by 
public  sale. 

Mr.  Phillimcrej  in  support  of  the  petition,  said,  that 
the  object  of  the  petitioner  was  to  pay  fifteen  shillings 
in  the  pound  under  the  present  commission,  which  hb 
estate  was  quite  sufficient  to  pay,  if  it  was  not  sacrificed 
by  the  assignees.  It  was  very  important  to  the  bank^- 
rupt's  interests  that  his  estate  should  pay  a  dividend  to 
that  amount;  for  otherwise  his  certificate  would  only 
protect  his  person  (a),  and  not  any  future  effects  which 
he  might  acquire. 

Erskine,  C.  J. — The  bankrupt  does  not  allege  in 
his  petition,  that  the  assets  would  be  more  than  suf- 
ficient to  pay  his  debts. 

Sir  G.  Rose. — The  bankrupt,  not  having  obtained 

(a)  See  6  Geo,  4.  c.  16.  s.  127. 
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his  ceitificate,  cannot  support  this  petition  for  an  ac-        lSd4. 
count  against  his  assignees^  without  alleging  that  there      ^7^ 
will  be  a  surplus,  after  paying  his  creditors  twenty       R^f"-*^* 
shillings  in  the  pound,  whatever  his  right  of  action  may 
be  against  them  for  the  alleged  sacrifice  of  his  property. 
If  the  assets  will  pay  twenty  shillings  in  the  pound,  the 
petition  may  be  amended,  by  inserting  the  necessary 
allegation  to  that  effect;    but  if  not,  it  is  out  of  our 
jurisdiction  to  do  any  thing  in  this  matter  at  present 
between  the  bankrupt  and  his  assignees. 

Sir  J.  Cross. — When  assignees  are  charged  with 
fraudulent  conduct,  I  think  this  Court  is  bound  to  in- 
quire into  the  truth  of  the  allegation^  whoever  may 
happen  to  be  the  complainant;  and  I,  for  one,  must 
say  that  I  am  unwilling  to  shut  my  ears  to  such  a  com- 
plaint 

The  Court  ordered  the  petition  to  stand  over  for 
eight  days,  with  liberty  for  the  bankrupt  to  amend;  but 
no  amendment  having  been  then  made,  and  the  bank- 
rupt neglecting  to  appear,  it  was,  on  the  motion  of 

Mr.  StDonston,  and  Mr.  Parker^  for  the  respondents. 

Ordered,  that  petition  be  dismissed  with  costs. 


e£ 
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1884. 


Simthampum  Ex  parte  KiRKAtDY.— In  the  matter  of  Holt. 

Bidkiimgs, 

On  aD  applica-  -"  ^'^  ^^  ^^®  petition  of  a  creditor,  who  was  also  one 
dUore  to^Th  "^  ^^  ^^^  assignees,  for  an  order  that  he  might  be  repaid 
Commissioners    the  expenses  he  had  incurred  of  resisting  an  applica- 

to  expunge  a         ^  ^  o  *^ « 

proof;  under  the  tion  to  the  Commissioners  to  expunge  the  proof  of  his 

6  Geo,  4,  c.  16. 

8.60.,  the  Com-  debt.    It  appeared,  that  the  petitioner  had  proved  a 

missioners  have    ,  .      «       trk/\i\i  i    i  t  *»    i  •      <• 

a  discretionary  debt  for  12(X)/.,  and  that  two  creditors  of  the  names  of 
^dge  to  the'cie-  Calvert  and  Hume  had  applied  to  the  Commissioners 
prTOf  u  sought    *^  expunge  it,  upon  entering  into  the  undertaking  re- 

L^^Tr^Ste  V^'^^^  ^y  *^^  6  ^^^-  *•  ^-  16-  «•  ^(«)-  The  Com- 
sonabl**"^  d*d  ™^ssioners,  after  various  meetings  held  to  inquire  into 
ing  the  'costs  of  the  validity  of  the  debt,  determined  that  the  proof 

the  meetings,  as  "^  * 

well  as  those  of   ou^ht  to  Stand,  and  ordered  Calvert  and  Hume  to  re- 

the  creditor.  ^ 

And  though  the  pay  the  petitioner  the  costs  which  he  had  paid  during 

Commissioners 
may  have  allow- 
much  to  the  ere-  ^^^  "^^  ^^  section  provides,  "  that  whenever  it  shall  appear  to  the 
ditor,  this  will  assignees,  or  two  or  more  creditors  who  have  each  proved  debts  to  the 
°nl  ^hA  f  amount  of  20/.  or  upwards,  that  any  debt  proved  under  the  oommiision  is 
the  whole  allow-  oot  justly  due,  either  in  whole  or  in  part,  such  assignees  or  creditors  may 
ance,  but  the  make  representation  thereof  to  the  Commissioners ;  and  it  shall  be  lawful 
mav  ha^^^!e  ^  ^^^  ^^  ^^^  Commissioners  to  summon  before  them,  and  examine  upon  oath, 
costs  taxed.  any  person  who  shall  have  so  proved  as  aforesaid,  together  with  any  person 

*  ^^^  ^  ^^^  whose  evidence  may  appear  to  the  Commissioners  to  be  material,  either  in 
Older  on  his  ne-  ^^PP^'^  ^^  ®'  ^°  opposition  to  any  such  debt ;  and  if  the  said  Commissioners, 
tition,  on  the        upon  the  evidence  given  on  both  sides,  or  (if  the  person,  who  shall  have  so 
TCA     \    y^      proved  as  aforesaid,  shall  not  attend  to  be  examined,  having  been  first  duly 
appearance,  if     summoned*  or  notice  having  been  left  at  his  last  place  of  abode)  upon  the 
he  is  not  pre-      evidence  adduced  by  such  assignees  or  creditors  as  aforesaid,  shall  be  of 
affidavit  of  the     OF^ioi^  that  such  debt  is  not  due,  either  wholly  or  in  part,  the  said  Corn- 
service  of  the      missioners  shall  be  at  liberty  to  expunge  the  same,  either  wholly  or  in  part, 
petition,  not-       ^.^m  jj^^  proceedings ;  provided  that  such  assignees  or  creditors  requiring 
respondent  has     ^^^^  investigation  shall,  before  it  is  instituted,  sign  an  undertaking,  to  be 
given  an  under-  filed  with  the  proceedings,  to  pay  such  costs  as  the  Commissioners  shall 
King  to  appear,  adjudge  i©  the  creditor  who  has  proved  such  debt  as  aforesaid,  such  costs 
to  be  recoveied  by  petition ;  provided  also,  that  such  assignees  or  creditors 
may  apply  in  the  fi^t  instance,  by  petition,  to  the  Lord  Chancellor,  or  that 
either  party  may  petition  against  the  determination  of  the  Commissioners." 
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the  progress  of  the  inquiry.    These  costs  were  as 

follows: 

£    8,    dm 

Fees  to  Cominissioners 4    0  0 

Ditto  for  journey 2    0  0 

Solicitor  under  the  fiat  for  meeting  ..100 

Ditto  for  journey 10  0 

Fee  to  Commissioner 10  0 

Room 0  10  6 

Petitioner's  solicitor 2    0  0 

Messenger's  bill 16  8 

12  17    2 

Calvert  and  Hume  had  been  applied  to  for  these  costs^ 
but  reAised  to  pay  them. 

The  petition  was  set  down  in  the  paper  for  hearing 
on  the  3d  of  July^  and  was  then  called  on>  when  the 
respondents  not  appearing^ 

Mr.  Pttrvis^  in  support  of  the  petition^  applied  for 
an  order  as  prayed,  sayings  that  there  was  an  under- 
taking on  the  part  of  the  respondents  to  appear, 
although  he  was  not  prepared  with  an  affidavit  of  the 
service  of  the  petition. 

Erskike,  C.  J. — That  is  not  sufficient.  The  peti- 
tion must  be  served  on  the  respondents,  before  any 
undertaking  to  appear  can  operate. 
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lSd4. 
Ex  parte- 

KlKKALDY. 


The  petition  was  set  down  again  in  the  paper  for  ^^v  <^* 
this  day,  when 


Mr.  Swanston  appeared  for  the  respondents.     All 
that  the  Commissioner   is   authorized   to  do  by   the 
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1834.       statute  ia,  to  allow  the  costs  of  the  creditor^  and  not  the 

costs  of  the  meetings.     But  he  has  here  not  only 

KiBKALDY.  allowed  the  fees  to  the  Commissioners^  but  also  a  fee  of 
R  to  the  solicitor  to  the  fiat,  and  another  fee  to  him 
for  his  journey,  as  well  as  the  messenger*8  bill.  This 
the  Commissioner  had  no  right  to  do;  and  where  one 
improper  item  is  allowed  in  an  order  to  pay  costs,  it 
makes  the  whole  order  nugatory.  JEr  parte  TheU 
wall  (a). 

Erskine,  C.  J. — The  case  referred  to  merely  goes  to 
this  extent — that  the  Lord  Chancellor  said  he  could 
not  allow  charges,  which  the  act  of  parliament  positively 
declared  should  not  be  paid  out  of  a  bankrupt's  estate. 
Now  there  is  no  positive  prohibition  in  the  60th  section 
of  the  Bankrupt  Act  against  the  allowance  of  the  IZ.  to 
the  solicitor,  or  of  a  reasonable  sum  for  his  travelling 
expenses;  and  the  sums  which  have  been  Ixmd  Jide 
paid  by  the  creditor,  whose  proof  is  opposed,  appear  to 
me  to  come  within  the  meaning  of  the  statute,  which 
gives  the  Commissioner  a  discretion  to  adjudge  to  the 
creditor  such  costs  as  he  may  think  reasonable.  The 
Commissioner  has  here  adjudged  12/.  lis.  2d.  to  be 
paid  to  the  creditor,  to  which  no  objection  is  made, 
until  the  creditor  comes  here  to  recover  his  costs  by 
petition.  If,  indeed,  the  amount  had  been  glaringly 
improper — as  if  the  Commissioner  had  allowed  a  gross 
sum  of  40/.,  or  had  directed  charges  to  be  paid  by  the 
opposing  creditors,  which  the  act  of  parliament  had  said 
should  not  be  paid-^then  the  Court  might  have  refused 
its  sanction  to  the  order  of  the  Commissioner;  but  the 
Court  cannot  declare  the  whole  order  illegal,  because 

(a)  1  Rose,  397. 
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the  Commissioner  may  have  allowed  IZ.  too  much,  or        1834. 
too  little.     As  the  respondents,  however,  insist  that      ETparte 
some  of  the  items  ought  not  to  have  been  allowed,  the     Kirealdy. 
Court  win  make  the  order  for  payment,  without  pre- 
judice to  the  taxation  of  the  costs  by  the  registrar,  if 
the  resjiondents  should  choose  to  have  them  taxed. 

Sir  J.  Cross. — The  60th  section  provides,  that  the 
assignees  or  creditors  requiring  an  investigation  into 
the  validity  of  any  proof,  shall  pay  such  costs  as  the 
Commissioners  shall  adjudge  to  the  creditor  who  proved 
such  debt,  and  that  if  either  party  is  dissatisfied,  he 
may  petition  against  the  determination  of  the  Commis- 
sioners. There  is  here  no  petition  impugning  the 
judgment  of  the  Commissioner ;  and  the  substance  of 
the  whole  of  this  matter  is,  that  the  petitioner  has  paid 
these  costs,  and  seeks  now  to  have  them  refunded. 

Sir  6.  Rose  concurred,  and  asked  the  respondents' 
counsel,  whether  it  would  be  worth  their  while  to  have 
the  costs  taxed,  on  the  ground  of  the  objectionable 
item  of  12. 

Order  made  as  prayed,  with  costs,  without 
prejudice  to  the  respondents'  right  of 
taxation. 
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Ex  parte  Benjamin  Clarkson,  Assignee  of  Richard 
Moore,  a  Bankrupt. — In  the  matter  of  William 
Fear  and  Henry  Coward,  and  in  the  matter  of 
James  Coward,  and  in  the  matter  of  Richard 

Gray's  Inn  Hall,        MoORE. 
July  25. 

A.,  B.,  and  C,  ThE  first  petition  stated,  that  in  August  1833,  Henry 

agree  to  dissolve  ^ 

iheir  partner-      Cowardf  James  Coward,  and  Richard  Moore  were  car- 
ship,  and  that 
J.  shall  receive  rying  on  business  together  at  Bath  as  linen-drapers, 

charge  of  his  Under  the  firm  of  Cowards  and  Moore.    Henry  Coward 

concern,  o^  ^^  Carried  on  the  business  of  an  upholsterer  at  Bath, 

agiwdto'bT"  *°  co-partnership  with  William  Fear^  under  the  firm 

^\^^  of  William  Fear  and  Co.    Before  February   1833, 

ment.  andthe  Sieury  Coward  had  withdrawn  certain  property  from 

reniaining  500Z.  -^  r     r      j 

by  five  several     the  partnership  stock  of  Cowards  and  Moore,  and  had 

bills  payable  at  *^  '^ 

future  dates.       lent  it  to  the  firm  of  William  Fear  and  Co.,  whereby 

Separate  fiats 

are  subsequently  the  latter  firm  became  indebted  to  Cowards  and  Moore* 

issued  against 

ii.,  B.,  and  C. ;  In  February  1833  Cowards  and  Moore,  being  unable 

andefiects,        to  meet  the  demands  of  their  creditors,  applied  to 

belonged  to^Oie'^  several  of  tlieir  creditors  in  London  for  an  extension 

are*taken*pa5^'  ^^  ^^^^  ^^^  payment,  and  offered  to  secure  the  payment 

t^^yfhe  M-    ^^  ^^^'^  ^^^^«  ^y  '^^"^  ^^  ^  accepted  by  WUliam  Fear 
signee  under  the  j^jj^j  Q^^ .  ^hich  proposition  being  accedcd  to  by  the 

against  B.         creditors,  various  bills  so  accepted   were  accordingly 

!/««,  that  the        ^  *^  ^^ 

agreement  of      given  to  them  by  Cowards  and  Moore.    Before  these 

the  dissolution 

of  the  partner-    acceptances  became  due,  the  following  agreement  was 
cuted,  and  not    entered  into  between  Moore  and  his  partners  Messrs. 

executory  ;  and    ^  , 

that  the  joint      toward: — 

B.,  ?MdC.,  had       "^>^  agreement  made  and  entered  into  the  10th  day 

rt^^kand'Xu  of  August   1833,   between   Richard  Moore,   of  Old 

for  the  payment 

of  the  debts 

owing  to  them  at  the  time  of  A.'s  retiring  from  the  partnership. 


Clarkson. 
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Bond  Street,  in  the  city  of  Bath,  linen-draper,  of  the  1834. 
one  part;  and  Henry  Coward  and  James  Coward^  of  £i  parte 
Old  Bond  Street,  in  the  said  city,  linen-drapers,  of 
the  other  part.  First,  the  said  Henry  Coward,  James 
Coward,  and  Richard  Moore,  have  this  day  mutually 
agreed  to  dissolve  the  partnership  now  subsisting  be- 
tween them,  so  far  as  regards  the  said  Richard  Moore, 
upon  the  terms  following ;  that  is  to  say,  that  the  said 
Richard  Moore  shall  receive,  and  they  the  said  Henry 
Coward  and  James  Coward  shall  pay  unto  the  said 
Richard  Moore,  the  lull  sum  of  550/.,  being  the  amount 
of  capital  brought  into  the  concern  by  the  said  Richard 
Moore,  and  which  sum  is  in  full  discharge  of  the  said 
Richard  Moore's  share  of  the  stock  in  the  shop,  and  of 
aD  profits  arising  from  the  partnership  concern,  from  its 
commencement.  And  it  is  agreed  that  the  said  sum  of 
5502.  shall  be  paid  in  manner  following;  that  is  to  say, 
the  sum  of  SOL  shall  be  paid  on  the  execution  of  this 
agreement,  and  the  residue  by  five  bills  of  exchange 
for  100/.  each,  to  be  drawn  by  the  said  Richard  Moore 
upon  and  to  be  accepted  by  them,  the  said  Henry 
Coward  and  James  Coward,  payable  to  the  order  of  the 
said  Richard  Moore,  at  one,  two,  three,  four,  and  five 
months  after  their  respective  dates.  And  the  said 
Richard  Moore  hereby  agrees  to  pay  all  his  own  private 
debts,  except  such  as  might  have  been  contracted  for 
house-keeping.  And  they,  the  said  Henry  Coward 
and  James  Coward  do  hereby  agree  to  pay  and  dis- 
charge the  debts  which  have  been  contracted  for  house- 
keeping, and  also  to  pay  and  discharge  all  debts  due 
from  the  firm.  And  it  is  further  agreed^  that  the 
private  debt  due  from  the  said  Richard  Moore  to  the 
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1834.  fiim^  either  for  goods  or  cash,  shall  be  extinguished, 
ExMrte  ^^^  ^^^  ®^^^  Richard  Moore  discharged  from  the  pay- 
CLARK80N.  ment  thereof,  except  such  part  of  the  account  which 
has  been  charged  to  the  said  Richard  Moore  for 
goods,  linen,  furniture,  or  otherwise,  supplied  for  the 
use  of  the  house.  And  it  is  further  agreed,  that  such 
goods,  linen,  furniture,  and  other  articles,  as  have 
been  suppHed  to  the  said  Richard  Moore  for  the  use 
of  the  house,  shall  be  considered  the  property  of  them 
the  said  James  Coward  and  Henry  Coward,** 

At  the  date  of  the  above  agreement.  Cowards  a^id 
Moore  were  jointly  indebted  to  the  petitioner,  Clarkson, 
and  his  co-partners,  in  a  considerable  amount;  and  be- 
tween February  and  August  various  other  debts  had 
been  contracted  by  them  and  remained  unpaid. 

In  pursuance  of  the  agreement,  notice  of  the  disso- 
lution of  the  partnership  of  Cowards  and  Moore  was 
duly  published  in  the  London  Gazette.  On  the  4th 
December  1833,  a  fiat  was  issued  against  Fear  and 
Henry  Coward;  on  the  10th  December  1833,  a  se* 
parate  fiat  was  issued  against  James  Coward;  and  on 
the  S7th  February  1834,  a  separate  fiat  also  issued 
against  Moore.  The  first  of  these  three  fiats  was  opened 
and  prosecuted  in  Bristol,  and  the  other  two  in  London. 
The  stock  and  effects,  which  belonged  originally  to  the 
firm  of  Cowards  and  Moore,  were  taken  possession  of 
by  the  petitioner,  George  Gibson^  as  official  assignee 
under  the  fiat  against  James  Coward^  and  had  been 
since  sold  by  him ;  and  several  debts  due  to  Cowards 
and  Moore  bad  been  also  collected  and  received  by 
Mr.  Gibson^  but  others  still  remained  unpaid. 
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The  petition  prayed,  that  the  agreement  of  10th        18d4. 
August  1833  might  be  declared  void,  as  against  the       Ex  parte 
joint  creditors  of  Cowards  and  Moore;   and  that  it     ^***""^'*- 
might  be  dedared  also,  that  the  whole  of  the  stock, 
property,  and  effects,  and  all  debts  due  and  owing  to 
the  firm  of  Cowards  and  Moore  on  the  10th  August 
1833,  constituted  a  joint  estate  of  Henry  Coward^ 
James  Coward^  and  Richard  Moore;  with  a  prayer  for 
the  usual  accounts  towards  realization  and  distribution 
among  joint  creditors. 

Mr.  Ching^  and  Mr.  Bacon,  in  support  of  the  peti- 
tion, contended,  that  the  agreement  was  void;  but  sub- 
mitted that  it  was  not  necessary  to  go  that  length  of 
argument ;  since,  as  the  agreement  was  executory,  and 
not  executed  at  the  time  of  the  bankruptcy,  it  did  not 
pass  the  property  of  the  partnership  out  of  the  reach 
of  the  joint  creditors. 

Mr.  Swanston,  and  Mr.  Bellamy^  for  the  respondents, 
the  assignees  of  James  Coward.  We  contend,  that  the 
agreement  was  executed  from  the  moment  the  bills  . 
were  given;  their  payment,  or  non-payment,  having 
nothing  to  do  with  the  stability  of  the  contract  In 
Ex  parte  Ruffin  (a),  a  partnership  of  two  persons  was 
dissolved  fairly  by  the  retirement  of  one  of  them,  who 
assigned  the  partnership  property  to  the  continuing 
partner,  and  took  a  bond  for  the  value,  and  a  covenant 
of  indemnity  against  the  partnership  debts.  The  other 
continued  to  trade  separately  for  a  year  and  a  half,  and 
then  became  bankrupt.     Under  these  circumstances, 

(a)  6  Ves.  119. 
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1834.  Lord  Eldon  thought  that  the  joint  creditors  had  no 
ETparte  equity  attaching  upon  partnership  effects  remaining  in 
Clabkson.  gp^ie,  and  that  at  all  events  such  a  claim  ought  to  be 
advanced  by  bill,  and  not  by  petition  in  bankruptcy. 
And  again  in  Ex  parte  Williams  {a\  it  was  determined 
by  the  same  judge,  who  continued  to  hold  the  opi- 
nion which  he  had  pronounced  in  the  last  case,  that 
the  right  of  the  joint  creditors  in  such  a  state  of  cir- 
cumstances depended  on  the  bona  fides  of  the  assign- 
ment. So  in  JEx  parte  Wheeler  (b),  where  a  retiring 
partner  by  agreement  in  writing  assigned  all  the  stock, 
debts  &c.  to  the  continuing  partner,  who  agreed  to  pay 
the  debts  owing  by  the  retiring  partner,  and  also  to 
pay  him  an  annuity  of  100/.  per  annum ;  for  the  due 
payment  of  which  the  agreement  recited,  that  the 
father  of  the  continuing  partner  (who  was  not  a  party 
thereto)  would  be  security ;  it  was  held,  that  the  agree- 
ment was  only  executory,  and  that,  the  father  refusing 
to  become  security,  the  partnership  stock  was  not 
thereby  transferred  to  the  continuing  partner.  .  This 
last  case  fiiUy  recognizes  the  principle  laid  down  in  the 
two  preceding  ones,  and  is  therefore  an  authority  in 
our  favour;  since  in  the  agreement  now  before  the 
Court,  there  is  nothing  to  be  found  which  was  execu- 
tory at  the  time  of  the  bankruptcy.  [Sir  J.  Cross* 
The  question  is,  whether  the  memorandum  of  agree- 
ment did  not  convey  the  property  in  the  partnership 
effects  to  the  remaining  partners  absolutely  and  uncon- 
ditionaUy.]  That  is  certainly  what  we  have  to  contend 
for.  The  period  of  the  currency  of  the  bills  did  not 
render  the  agreement  executory.    That  was  a  mere 

(a)  11  Ve8.3.  (6)  Buck,  25. 
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mode  of  payment;  and  the  punctuality,  or  want  of  1834. 
punctuality,  of  such  payment ;  was  not  to  regulate  the  ETparte 
title  of  the  parties.  Suppose,  as  in  the  case  of  Ex  parte  Clarison. 
Wheeler  (a),  an  annuity  had  been  the  consideration 
for  the  assignment  of  the  retiring  partner's  share;  can 
it  be  said,  after  the  decision  in  that  case,  that  that 
mode  of  payment  would  have  rendered  the  agreement 
not  an  executed  agreement?  Suppose,  also,  that  one 
instalment  of  the  annuity  had  not  been  paid,  would 
such  ex  post  facto  breach  of  the  agreement,  in  the 
absence  of  any  stipulation  to  that  effect,  render  that 
executory,  which  must  previously  have  been  taken  to 
he  executed  and  absolute  ?  The  principles,  on  which 
this  case  must  be  decided,  are  fully  explained  by  Lord 
Eldon  in  the  two  cases  already  cited,  of  Ex  parte 
Buffiuy  and  Ex  parte  Williams^  shewing,  that  joint  cre- 
ditors have  no  equity  against  property  which,  though 
formerly  belonging  to  their  joint  debtors,  has  been 
subsequently  assigned  to  one  only  of  such  debtors,  and 
placed  in  his  order  and  disposition  within  the  mean- 
ing of  the  statute  o(  James.  The  only  ground  for  this 
petition  would  be,  to  shew  that  the  agreement  in  this 
case  was  fraudulent*  But  that  ground  they  have  aban- 
doned, well  knowing  that  it  was  perfectly  bond  fide. 
The  case  oi  Ex  parte  Rowlandson{b)  is  also  ah  autho- 
rity in  favour  of  the  respondents. 

Mr.  Keene  was  proceeding  to  address  the  Court  on 
behalf  of  George  Brettel^  the  petitioning  creditor,  who 
had,  under  the  fiat  against  James  Coward,  been  served 

* 

{a)  Supra.  (6)  2  Ves.  &  B.  172. 
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1834.        with  the  petition  ;  but  the  Court  said,  that  he  had  no 

ClARK80N« 

Mr.  Ching  in  reply.  [Sir  J»  Cross.  Before  you  com- 
mence your  reply,  Mr.  Ching,  allow  me  to  put  this  case 
to  you : — Suppose  that  before  the  bankruptcy  the  last 
note  payable  by  the  agreement  had  remained  unpaid, 
and  that  a  creditor  of  the  Cowards  had  taken  in  exe- 
cution the  property  formerly  belonging  to  the  firm  of 
Cowards  and  Moore — could  Moore,  on  filing  a  bill  for 
an  injunction,  have  restrained  the  right  of  the  creditor 
to  proceed  with  his  execution ;  and  would  that  right 
have  been  subject  to  the  result  of  an  account  to  be 
taken  of  the  former  partnership  concerns  ?  In  other 
words,  would  Moore  have  any  lien  remaining  upon 
that  specific  property  so  taken  in  execution?]  L 
certainly  contend  that  he  would.  He  gives  up  his 
share  in  the  partnership  eflects,  upon  the  terms  of 
such  and  such  things  being  done.  The  Cowards  were 
trustees  for  the  due  performance  of  those  terms ;  one 
of  which  was,  that  the  property  conveyed  to  them 
should  be  applied  to  pay  the  partnership  debts ;  and, 
to  enforce  the  performance  of  this  agreement,  Moore 
might  certainly  have  filed  a  bill  to  obtain  a  specific  ap- 
propriation of  the  funds  for  liquidating  those  partner- 
ship debts.    The  property  assigned  to  Messrs.  Coward 

(a)  Semble,  that  the  petitioning  creditor  in  this  case  ought  to  have  had 
his  costs.  In  Hall  v.  Kirby,  July,  1832,  in  the  Exchequer,  where  a  notice 
of  a  motion  had  been  served  on  one  of  the  defendants,  who  had  become 
bankrupt,  as  well  as  his  assignees,  who  had  been  made  parties  to  the  suit, 
Mr.  £.  Chitty  was  told  by  Lord  Lyndhurst,  that  though  he  could  not  be 
heard,  yet  having  been  served,  he  was  entitled  to  the  costs  of  appearing. — 
E.C. 
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was  clothed  with  a  trust  to  pay  the  debts  (a),  aod  is  liable        1 834. 
to  the  equity  of  the  retiring  partners.    The  bUIs  for      ex  parte 
600L,  which  by  the  agreement  were  given  to  Moore  by     Clark»oh. 
Messrs.  Coward,  as  a  consideration  for  his  relinquishing 
his  share  in  the  partnership  efiects,  were  never  paid ; 
and,  therefore,  the  contract  as  to  the  dissolution  of  the 
partnership  was  never  completed*     If  a  transmutation 
or  the  partnership  effects  had  been  made  to  a  stranger, 
instead  of  one  of  the  partners,  then  it  is  admitted  that 
there  would  have  been  no  lien  on   the  joint  effects. 
But  that  is  not  the  case  before  the  Court. 

Ex  parte  WtlaoH{b)  was  also  cited  in  support  of  the 
pedtiott. 

Er8KIME,C.J. — ^ThiB  is  a  case  amounting  in  efiect 
to  a  claim  by  the  creditors  of  the  two  Cowards  and 
Moore,  to  have  that  property,  which  at  one  time  be* 
longed  jointly  to  that  firm,  distributed  in  discharge  of 
the  debts  owning  by  the  firm.  The  answer  set  up  to 
this  claim  is,  that  one  of  the  partners,  Moore,  assigned 
and  transferred  the  whole  of  his  share  in  the  partner- 
ship effects  to  the  two  Cowards,  upon  the  dissolution  of 
the  partnership,  so  as  to  have  passed  all  property  in 
such  share  out  of  himself. 

Now  it  is  clear,  that  in  conformity  with  the  principles 
80  intelligibly  promulgated  by  Lord  Eldon  in  the  two 
cases  of  JSx  parte  Ruffin,  and  Ex  parte  WilHams^  the 
creditors  of  the  three  could  have  no  lien  upon  this 
property,  as  of  themselves ;  and  that  the  only  rights 
they  could  posribly  have  must  be  founded  on  such 
equity,  as  Moore  himself  would  retain.    It  then  be- 

(a)  See  Expar(«  WiUiam,  11  Ves.  6.  (6)  Buck,  4S. 
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1834.  comes  a  questioiiy  what  equity  Moore  himself  can  claim 
Kx  parte  fts  a  charge  upon  that  property.  If  the  agreement  en- 
LARKsoN.     ^^^^  iji^Q  between  Moore  and  Messrs.  C!9tr,ar(2  had  been 

merely  executory,  and  had  amounted  to  nothing  more 
than  a  covenant,  that  if  such  and  such  things  were  done 
by  them,  he  would  then  transfer  to  them  his  share  in  the 
joint  effects — or,  in  other  words,  if  the  undertaking  to 
pay  the  550/.  had  been  a  condition  precedent  to  any 
transfer  of  his  share  in  the  partnership  property,  then 
indeed  Moore^  and  through  him  the  joint  creditors  of 
Cowards  and  Moore,  might  have  had  some  equity  attach- 
ing on  the  property ;  because  £r  parte  Wheeler  (a)  has 
decided,  that  where  an  agreement  to  dissolve  a  partner- 
ship was  merely  executory,  and  not  absolute,  then  even 
notice  of  the  dissolution  in  the  Gazette  would  npt  have 
the  effect  of  transferring  the  share  of  the  retiring 
partner,  so  as  to  bar  him  of  his  former  interest  in  the 
partnership  effects.  But  here  it  is  contended,  and 
I  think  properly  so,  that  the  agreement  amounted  to  an 
absolute  disposal  of  the  effects  by  Moore.  The  only 
doubt  which  arises  is  caused  by  the  paucity  of  Ian* 
guage  in  the  wording  of  the  agreement,  which,  though 
in  the  future  tense  throughout,  yet  contains  no  condi- 
tion or  stated  period  of  time  in  the  performance  of 
which,  or  on  the  expiration  of  which,  its  operation  is 
made  to  depend.  This  obscurity  is  greatly  increased 
in  the  last  provisions  of  the  agreement,  viz.  that  "  it  is 
further  agreed,  that  such  goods,  Unen,  furniture,  and 
other  articles,  as  have  been  supplied  to  the  said  JR. 
Moore  for  the  use  of  the  house,  shall  be  considered 
the  property  of  them  the  said  James  Coward  and 

(a)  Buck,  25. 
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Henry  Coward!*  This,  however^  clearly  gives  the  pro-  1854. 
perty  in  these  jMoticular  articles  to  the  two  remaining  ETparte 
partners.  And  from  the  absence  of  words  to  the  con-  Clareson. 
trary,  as  to  the  disposal  of  the  rest  of  the  partnership 
eflfectSy  we  must  assume  this  to  be  an  absolute  convey- 
ance of  such  effects  eo  instanti*  But,  independent  of 
this  mode  of  construing  the  agreement^  the  fact  of  the 
actual  dissolution  of  the  partnership^  the  advertisement 
to  that  effect  in  the  London  Gazette,  and  the  subsequent 
actual  possession  of  the  joint  stock  by  the  continuing 
partners,  clearly  indicate  that  the  agreement  was,  as 
between  the  parties  themselves,  considered  to  be  abso- 
lute. The  fact  of  the  5502.  being  to  be  paid  by  bills  at 
future  dates,  does  not  seem  to  me  to  render  the  agree- 
ment executory.  These  were  nothing  more  nor  less 
than  a  security,  to  wUch  Moore  trusted  for  the  pay- 
ment of  the  stipulated  sum. 

The  effect  of  all  these  circumstances  is,  in  my  opinion, 
sufficient  to  create  a  complete  transfer  of  Moore*s 
share  in  the  partnership  effects ;  and,  therefore,  the 
joint  creditors  of  Cowards  and  Moore  have  no  equity 
through  Moore,  inasmuch  as  he  has  parted  with  all  bis 
rights  and  interest  in  the  partnership  fund. 

Sir  J.  Cross. — ^This  is  a  petition  by  the  assignees  of 
Moore,  the  retiring  partner,  praying  tiie  Court  to  de- 
clare tiie  agreement  of  the  dissolution  of  the  co-part- 
nership between  himself  and  Messrs.  Coward  frau- 
dulent and  void,  and  thereby  to  render  liable  to  the 
claims  of  the  joint  creditors  of  Cowards  and  Moore, 
that  property,  which  the  agreement  purports  to  transfer 
to  Messrs.  Coward,  the  two  continuing  partners.    Had 

VOL.  IV.  F 
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1834.        tbe  petitioner  been  able  to  substantiate  the  charge  of 

Ex  parte      fraud,  that  would  certainly  have  been  a  ground,  though 

Clarmon.     ^y^  ^jy  ^^^^  ^Q  justify  the  interference  of  the  Court 

on  the  present  occasion.  That  charge,  however,  the 
petitioners  have  altogether  abandoned.  And  we  are 
now  called  on  to  say,  whether  the  agreement  did,  or 
did  not,  transfer  the  property  out  of  Moore. 

It  seems  to  me,  that  the  transfer  was  properly  and 
absolutely  effected,  and  that  the  words  used  in  the 
agreement  are  equivalent  to  these,  namely,  "  that  for 
and  in  consideration  of  the  SOL  already  paid,  and 
bills  given  for  500/.,  he,  Moore,  absolutely  transferred 
all  his  share  in  the  partnership  property"  to  the 
Messrs.  Cowards.  It  has  been  attempted  to  show, 
that  the  property  so  transferred  was  afiected  with  a 
trust  for  the  due  and  punctual  payment  of  th^  biUs, 
and  of  the  joint  debts  then  owing  by  the  partnership. 
But  I  think  neither  of  these  trusts  were  in  the  contem- 
plation of  the  parties  when  they  dissolved  their  part- 
nership. The  50/.,  and  the  bills  for  500/.,  were  at  the 
time  of  the  agreement  considered  fully  equivalent  to 
the  value  of  the  share  of  Moorcy  the  retiring  partner ; 
and  I  therefore  think  that  the  transfer  of  the  property 
was  absolute,  and  that  the  joint  creditors  of  Cowards 
and  Moore  have  no  interest  in  it  whatever,  in  prefer- 
ence to  the  other  creditors  of  Messrs.  Coward. 

Sir  6.  Rose. — It  has  long  been  settled,  that  partners 
on  the  very  eve  of  bankruptcy  may  assign  their  shares 
out  of  themselves  effectually  as  against  creditors ;  and 
in  such  case,  where  the  assignment  is  without  fraud, 
and  not  executory,  the  Court  has  no  controlling  juris- 
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dictkni  over  the  property,  though  it  has  often  strug-  1834. 
gled  very  hard  to  find  circumstances  which  might  ope-  ETparte 
rate  to  the  benefit  of  creditors.  It  has  also  been  long 
lieldy  that  it  is  perfectly  immaterial  whether  the  assign- 
ment take  place  by  agreement,  by  deed,  or  by  actual 
and  corporeal  handing  over  of  the  property.  But  the 
^trtMggle  of  the  Courts  has  always  been,  as  I  have  just 
obsenred,  to  find  some  loop-hole  for  the  benefit  of  cre- 
ditors ;  and  if  the  transfer  were  not  in  itself  absolute, 
or  if  it  wanted  any  of  the  formalities  required  by  law 
or  equity  to  render  it  valid,  the  Courts  have  readily 
laid  hold  of  any  of  those  circumstances  to  bring  back 
die  property  into  a  just  course  of  distribution  among 
the  general  creditors,  who  would  have  been  entitled  to 
a  Hen  on  it,  but  for  the  attempted  transfer. 

In  the  case  now  before  us,  the  question  for  us  to  con- 
sider is^  was  the  agreement  between  these  parties  an 
executed  agreement,  or  was  it  merely  executory.  And 
it  18  for  us,  after  carefully  looking  into  the  agreement 
with  the  desire  I  have  before  alluded  to,  to  say,  whe- 
ther any  thing  is  left  to  be  done  so  as  to  give  to  the 
agreement  the  character  of  an  executory  instrument 
It  certainly  appears  to  me  to  amount  to  an  absolute 
dissolution  of  the  partnership ;  and  the  circumstance 
of  the  bills  being  agreed  to  be  given  for  the  500Z.  is 
to  be  regarded  as  a  mere  mode  of  payment.  If,  as  the 
petitioners  have  contended,  upon  any  one  of  the  bills 
not  being  duly  paid,  Moore  could  claim  to  be  remitted 
to  hiB  former  state,  and  have  an  account  of  the  part- 
nership dealings  and  transactions,  and  a  right  to 
a  special  appropriation  of  the  joint  effects  to  pay  the 
dishonoured  bill,  then,  no  doubt,  the  creditors  of  Coto- 

f2 
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1834.  ards  and  Moore  would  be  justified  in  the  claim  they 
Ex  parte  "^S^  ^"  ^^^^  petition.  But  what  is  there  in  the  agree- 
CiARKsoN.  ment  to  give  Moore  any  such  right  as  that  contended 
for  ?  Nothing  that  I  can  discover.  He  simply  takes 
the  bills  in  payment  for  the  remainder  of  the  550/., 
and  has  the  usual  remedies  by  action  in  case  of  their 
dishonour,  or  in  the  event  of  bankruptcy  by  proof. 
With  this  mode  of  payment  he  was  satisfied  at  the  time 
of  the  agreement,  and  he  has  now  no  other  right  of 
relief  on  non-payment  of  the  bills,  than  by  action,  or 
proof. 

Had  the  property  which  was  the  subject  of  the 
agreement  been  real,  instead  of  personal,  how  far  that 
circumstance  would  have  given  Moore  a  lien  upon  it,  it 
is  not  now  necessary  for  us  to  determine  (a).  But  certain 
it  is,  that  the  bills  which  were  taken  by  Moore  in  pay- 
ment, give  here  no  right  to  the  specific  appropriation 
of  the  goods  assigned  by  him  to  Messrs.  Cowards  for 
the  purpose  of  discharging  such  bills. 

The  petition  was  therefore  dismissed. 

(a)  Setnble,  that  the  lien  in  that  case  could  be  supported.  See  cases  CbiL 
Eq.  Index,  tide  "  Lien/'  III. 
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Ex  parte  Richard  Dqbson. — In  the  matter  of  Jere-        

'^  Gray's  InnHall, 

MiAU  Thompson.  July  28. 

rp  ^  ,  The  mere  cir- 

IHIS  was  a  petition  of  the  sole  assignee  of  the  bank-  cumstance  or  a 

,  ,  .  creditor  coming 

rapt  8  estate,  praying  that  a  certain  ship,  called  the  in  under  the 

^  n--  •11111  .  n  commission  to 

Ureat  imtatny  might  be  declared  to  constitute  part  of  prove  or  claim 
the  bankrupt's  estate;  and  that  the  respondents,  Messrs.  giv^  the  Court 
J7tcband  Co.,  might  be  ordered  to  deliver  it  up,  or  to"he*p^for 
account  for  its  value;  or  that  a  claim  for  24,000;.,  which  ^itT' *^  ""^^ 

'  '  '  over  any  pro- 

had  been  permitted  to  be  entered  on  the  proceedintFs  ^^y  *°  *1"  Pf*j 

*  *  o     session,  of  which 

on  their  behalf,  should  be  disallowed.  ^  cXzxaa  the 

legal  owner- 

The  facts  were  as  follow : — ^The  bankrupt  for  several  ^^f- 

Where  a  cre- 

years  readed  and  carried  on  business  to  a  considerable  ditor  applies  to 
extent  at  New  York,  as  a  merchant  and  ship-owner ;  and  claims  a 
and  was  also  engaged  in  partnership  with  his  brother  peny  in^Upos- 
WWiam  Thompson,  who  resided  in  England,  in  the  wWdTth^Com- 
manufacture  there  of  woollen  cloths.    For  several  years  h'j  hM^'Mli^if 
previous  to  his  bankruptcy,  the  bankrupt  had  been  in  |^^*^^""j*fji 
the  habit  of  making  large  shipments  of  cotton  from  the  ^f^^  ^^' 
United  States,  consiimed  by  him  ostensibly  on  his  own  question  of  lien 

®  '^       ^  -^  to  be  controlled 

account  and  risk,  but  secretly  in  partnership  with  his  merely  by  reten- 
brother,  to  Messrs.  Rathbone  and  Co.  at  Liverpool,  dend. 
lor  sale ;  the  proceeds  of  which  the  bankrupt  directed  by  assignees 
to  be  applied  in  payment  of  bills  of  exchange  to  be  rigft'o"!  ere- 
drawn  by  him  on  Rathbone  and  Co.,  and  after  payment  on^certahi  pro- 
of such  bais,  to  be  paid  over  to  his  brother.    The  KraJtX 
bankrupt  sustained  heavy  losses  in  his  trade,  and  be-  Siebankra°t'^' 
came'  largely  indebted  to  various  persons,  and,  among  c'efJ^taken  by 
them,  to  Hicks  and  Co.    On  the  29th  October  1827,  sioners  behind 

.  ,  ,  t^e  creditor's 

he  received  information  that  Rathbone  and  Co.  had  re-  back,  is  not  re- 
fiised  to  accept  any  more  bills  for  him,  and  on  the  deuce. 
same  day,  and  several  days  subsequent,  various  inter- 
views took  place  upon  the  subject  of  his  affairs  between 
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1834.  him  and  certain  of  his  creditors  in  New  York,  among 
Ex  parte  whom  was  Joseph  Lawrence ^  one  of  the  partners  in  the 
DosaoN.  £j^jjj  ^f  Hicks  and  Co.  At  these  meetings  the  bank- 
rupt communicated  to  his  creditors  the  refusal  of  Rath- 
bone  and  Co«  to  accept  any  more  bills  for  him,  in  con- 
sequence of  which  he  found  it  impracticable  to  carry 
on  his  business,  and  he,  at  the  same  time,  made  them 
acquainted  with  his  insolvency.  On  the  30th  October 
1827,  the  bankrupt,  with  the  knowledge  and  concur- 
rence of  his  creditors  at  New  York,  stopped  payment; 
and  withdrew  himself  from  his  place  of  business  in 
New  York,  and  retired  to  his  dwelling-house  a  short 
distance  from  the  city,  where  he  continued  several 
days,  which  was  contrary  to  his  usual  habits*  It  was 
then  arranged,  in  order  to  protect  these  creditors,  that 
the  bankrupt  should  assign  over  all  his  different  ships, 
and  shares  of  ships,  and  other  effects  in  the  United 
States,  in  different  shares,  for  the  benefit  of  these  cre-» 
ditors,  to  the  exclusion  of  the  bankrupt's  other  credi- 
tors; which  arrangement  was  immediately  carried  into 
effect,  by  the  bankrupt  executing  various  assignments 
and  bills  of  sale  to  them,  and,  among  others,  a  bill  of 
sale  of  a  ship  called  the  Great  Britain^  to  Hicks  and 
Co.,  of  which  the  bankrupt  was  sole  owner;  and  of 
which  Hicks  and  Co.  shortly  afterwards  took  posses- 
sion. This  ship  was  valued  at  37,000/.,  but  was  trans* 
ferred  to  Hicks  and  Co.  at  the  nominal  price  of  55,000/., 
in  part  payment  of  so  much  of  a  confidential  debt  in 
respect  of  advances  made  to  him«  and  of  promissory 
notes  given  to  them  in  exchange  for  others  which  they 
would  be  obliged  to  take  up;  but  no  money,  or  other 
consideration,  passed  between  the  parties  upon  the 
execution  of  the  bill  of  sale. 
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Tbe  petition,  after  setting  out  various  other  assign-  1834. 
ments  and  transfers  of  the  bankrupt's  property,  alleged,  ETparte 
that  all  these  creditors,  to  whom  such  assignments  and 
transfers  were  made,  well  knew  that  the  bankrupt  was 
in  such  a  state  of  pecuniary  distress  and  difficulty,  as 
to  render  it  impossible  for  him  to  meet  the  demands  of 
his  various  creditors,  and  that  such  assignments  and 
transfers  were  made  by  the  bankrupt  with  a  view  to 
give  some  of  his  creditors  a  fraudulent  preference. 

The  commission  was  issued  on  the  7th  July  1828; 
and  an  application  was  made  by  Hicks  and  Co.  to 
prove  die  balance  of  their  debt,  which  the  Commissioner 
refused,  but  permitted  them  to  enter  a  claim  on  the 
proceedings  for  34,5442.  6s.  9d. 

Mr.  G.  RichardSf  and  Mr*  Sharpen  appeared  in 
support  of  the  commission.  The  question  is,  whether 
Thompson^  before  be  executed  the  bill  of  sale,  had  not 
committed  an  act  of  bankruptcy,  and  whether  the  bill 
of  sale  is  not  of  itself  an  act  of  bankruptcy,  as  being  a 
fraudulent  preference.  [ErsJdne^  C.  J.  If  by  the  law 
of  America  the  assignment'  of  this  property  to  Hicks 
and  Co.  would  be  a  valid  contract,  then  Hicks  and  Co., 
after  deducting  the  value  of  the  ship,  could  prove  for 
the  remainder  of  their  debt,  and  for  nothing  more.] 
Keeping  a  claim  on  the  proceedings  to  so  large  an 
amount,  prevents  any  distribution  of  the  bankrupt's 
efifects.  The  claim  is  entered  for  the  purpose  of  being 
ultimately  converted  into  a  proof,  and  receiving  divi- 
dends; but  as  Hicks  and  Co.  have  property  abroad  in 
dieir  hands,  as  security  for  their  debt,  they  cannot 
prove  under  the  commission  without  giving  up  the 
foreign  security.     By  entering  their  claim  on  the  pro- 
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1834.  ceedings,  they  have  brought  themselves  within  the 
Ex  parte  jurisdiction  of  this  Court,  and  must  elect  whether  they 
DoBsoK.  ^^  gj^^  yp  jjjgjj.  security,  or  come  in  under  the  com- 
mission as  creditors  for  the  whole  of  their  debt.-  [Sir 
O.  Rase.  The  Court  cannot  order  the  property  to  be 
delivered  up  by  Hicks  and  Co.,  as  prayed  by  this 
petition.  All  that  we  can  do  is,  to  order  the  dividends 
on  the  amount  of  the  sum  claimed  to  be  paid  into 
Court  and  invested  in  the  Bank,  until  ^chs  and  Co» 
give  up  the  property,  or  account  for  what  they  have 
received  under  the  foreign  security.  If  they  keep  the 
property  and  prove  the  whole  amount  of  their  debt, 
that  may  give  the  assignee  a  right  of  action  against 
them;  but  it  may  turn  out  that  they  have  a  right  to 
the  property. 

It  was  then  proposed  by  the  counsel  in  support  of 
the  petition,  to  read  the  examinations  of  the  bankrupt's 
clerk  and  other  persons,  which  had  been  taken  by  the 
Commissioners,  and.which  related  to  the  circumstances 
under  which  the  bill  of  sale  was  executed  by  the  bank* 
rupt  to  Hickg  and  Co. 

Mr.  SwanstoUf  for  the  respondents,  objected  to  these 
examinations  being  received  in  evidence,  as  having 
been  taken  behind  the  back  of  the  respondents. 

Mr.  Richards.  We  gave  the  other  side  notice  that 
we  should  read  them,  and  gave  them  copies  of  the 
examinations. 

Erskine,  C.  J. — That  will  not  make  them  evidence. 

The  Court  allowed  the  objection. 
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Mr.  SwansUm^  and  Mr.  Booths  for  the  respondents*  1 8^4. 
Tbis  Court  has  no  jurisdiction  over  the  property  which  Expane 
was  the  subject  of  this  transfer, — there  is  no  question 
as  to  that, — for  it  is  under  the  dominion  of  a  foreign 
state.  The  first  part  of  the  prayer  of  the  petition, 
therefore,  which  asks  this  Court  to  order  it  to  be  deli* 
vered  up,  is  perfectly  untenable.  But  the  second  part 
of  the  prayer  is  also  irregular  and  informal ;  for  the 
assignee  has  no  right  to  apply  to  this  Court  to  disallow 
a  daim»  unless  an  application  had  been  previously  made 
to  the  Commissioners  for  that  purpose.  If  they  had 
refused,  he  might  then  have  appealed  from  their  deci- 
non;  but  there  is  no  suggestion  of  that  kind  in  the 
petition.  The  petition  also  is  irregular  in  setting  out 
other  assignments  of  property  by  the  bankrupt,  which 
have  no  relation  whatever  to  the  assignment  in  question. 
The  petition,  indeed,  presents  a  perfect  anomaly.  It  is 
well  known,  that  dividends  cannot  be  paid  on  a  mere 
claim;  and  yet  the  petitioner  prays  that  the  claim  in  this 
case  may  be  disallowed,  quia  timet,  that  dividends  may 
be  paid  upon  it.  He  cannot,  however,  come  here  to  pre- 
vent a  claim  from  being  turned  into  a  proof  prospec- 
tively. [Sir  Cr.  Rote.  Will  you  agree  to  submit  to  the 
jurisdiction,  and  bring  the  value  of  the  property  into 
Court,  in  order  that  the  whole  merits  may  be  decided?] 
The  respondents  cannot  be  advised  to  do  that ;  for  the 
property  is  worth  37,000/.,  and  the  sum  for  which  a 
daim  is  entered  is  only  24,000/.  The  Court  therefore, 
under  these  circumstances,  cannot  call  upon  the  re- 
spondents to  give  the  Court  a  jurisdiction  over  them 
which  it  does  not  possess,  or  to  bring  under  its  control 
a  new  subject  of  jurisdiction.  Nor  can  the  petitioner 
call  on  the  Court  to  make  an  order  to  the  prejudice  of 
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1834.  the  respondents,  on  a  matter  over  which  it  may  have 
Ex  parte  jurisdiction^  because  they  refuse  to  submit  to  the  juris- 
DoB»oN.  diction  of  the  Court  in  a  matter,  over  which  the  Court  has 
no  jurisdiction.  But  we  are  prepared  to  go  into  the 
merits  of  the  case,  and  contend  that  the  respondents 
have  a  good  and  valid  claim  to  the  property  which  was 
the  subject  of  the  bill  of  sale.  We  have  the  certificate 
of  Mr.  Griffin,  an  American  barrister,  of  what  the  law 
of  tlie  United  States  is,  as  to  the  effect  of  a  bill  of  sale 
executed  under  the  circumstances  set  forth  in  the 
petition ;  and  he  says,  that  the  transfer  would  be  held 
good  in  any  Court  of  law  or  equity,  and  that  no  cre- 
ditor of  the  bankrupt  could,  afler  such  a  transfer,  have 
taken  the  ship  in  execution.  The  statement  in  the 
petition  is,  that  the  assignment  of  the  ship  was  an  act 
of  bankruptcy ;  but  this  is  not  so  by  the  law  of  Ame- 
rica. The  assignment  in  question  was  executed  by  the 
bankrupt  in  pursuance  of  a  previous  agreement  entered 
into  by  him  in  the  year  18S6,  by  which  he  agreed  to 
assign  to  Hicks  and  Co.  his  shares  in  three  vessels,  if 
certain  notes  were  not  paid.  He  makes  default  in  the 
payment  of  these  notes,  and  all  that  the  respondents 
do,  is  to  take  an  assignment  of  one  ship  only,  instead  of 
three. 

Mr.  Richards,  in  reply,  was  stopped  by  the  Court. 

Erskine,  C.  J. — I  think,  that  an  order  should  be 
made  on  the  respondents  to  go  in  and  perfect  their 
claim  into  such  proof,  as  they  will  be  able  to  make  be- 
fore the  Commissioners ;  and  in  default  of  their  doing 
this,  then  that  the  claim  should  be  expunged  from  the 
proceedings.    If  the  respondents    are    permitted    to 
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prove  for  edj  sum,  then  the  amount  of  the  dividends  1834. 
on  such  proof  must  be  put  into  the  Bank,  until  the  £x  parte 
other  question  as  to  the  claim  of  property  in  the  ship 
is  determined.  If  the  respondents  had  submitted  to 
the  jurisdiction  of  the  Court  as  to  that  question  of 
property,  then  we  might  have  made  a  different  order; 
but  they  have  refused  to  submit  this  question  to  our 
decision,  and  have  insisted  that  the  petition  should  b6 
dismissed  with  costs;  and  if  the  respondents  had 
clearly  made  out  their  right  to  the  property  in  the 
ship,  I  think  they  would  have  been  entitled  to  such  an 
order ;  for  the  petitioner  cannot  have  the  relief  spe- 
dficaUy prayed  for  by  this  petition;  that  is  agreed* 
Because,  though  the  transaction  may  be  fraudulent, 
and  it  may  amount  to  an  act  of  bankruptcy,  yet  the 
mere  circumstance  of  the  respondents  coming  in  to 
prove  or  claim  under  the  commission,  only  gives 
the  Court  jurisdiction  as  to  the  proof  or  claim,  and 
not  over  any  property  in  their  possession  of  which  they 
claim  the  legal  ownership.  The  next  part  of  the 
prayer  is,  that  the  claim  should  be  disallowed.  But 
though  the  assignment  of  the  property  may  be  invalid, 
that  will  not  invalidate  the  debt  of  the  respond- 
ents. We  could  not  therefore  disallow  the  claim,  or 
expunge  the  proof,  if  the  claim  had  been  converted 
into  a  proof;  all  that  we  can  do  is,  to  restrain  the  re- 
spondents from  receiving  any  dividends,  until  they  give 
up  the  property.  It  is  said,  that  it  is  premature  to 
order  the  dividends  to  be  retained,  when  there  has 
been  no  proof  made  by  the  respondents  on  which  any 
dividend  can  be  declared*  Perhaps,  in  strictness,  this 
may  be  so ;  but  something  must  be  dpne  to  enable  the 
assignees  to  distribute  the  bankrupt's  effects  amongst 
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1834.  his  creditors.  It  will  be  for  the  respondents  to  show 
Ex  parte  clearly,  that  they  have  no  property  of  the  bank- 
DoBsoN.  rupt's  in  England.  The  circumstances  of  the  case, 
I  think,  give  rise  to  no  presumption  that  the  bill  of  sale 
of  the  ship  was  a  fraudulent  transfer,  on  the  ground  of 
^its  being  an  undue  preference;  for  it  appears  to  have 
been  made  in  pursuance  of  a  prior  vaUd  agreement. 
But  we  cannot  say,  whether,  or  no,  there  was  any  pre- 
vious act  of  bankruptcy ;  and  it  is  therefore  doubtful, 
whether  the  legal  property  in  the  ship  may  not,  by  re- 
lation to  the  act  of  bankruptcy,  have  been  vested  in  the 
assignees  at  the  date  of  the  execution  of  the  bill  of  sale. 
If  such  should  turn  out  to  be  the  fact,  the  respondents 
would  then  have  only  an  equitable  claim  to  the  ship, 
which  they  could  not  avail  themselves  of,  till  they  had 
applied  in  the  usual  way  for  a  sale  and  leave  to  prove 
for  the  difference,  as  in  the  ordinary  case  of  an  equit- 
able mortgage.  It  is  indeed  by  no  means  clear,  that 
the  assignee  may  not  have  a  right  to  recover  the  legal 
possession  of  the  ship,  and  should  therefore  have  an 
opportunity  of  doing  so,  if  he  shall  be  advised.  On 
the  whole,  however,  the  present  inclination  of  my  mind 
is,  that  the  transaction  in  question  was  a  h(m6,  fide 
transfer,  and  that  the  respondents  will  be  finally  enti- 
tled to  their  costs.  The  respondents  may  therefore 
go  before  the  Commissioners,  and  make  what  proof 
they  can,  with  liberty  for  either  party  to  come  again  to 
this  Court. 

Sir  J.  Cross. — It  appears,  that  the  respondents  have 
made  a  claim  under  the  commissibn  for  24,000/.  and 
upward,  and  that  their  debts  would  have  been  to  a 
much  larger  amount,  if  it  had  not  been  for  the  pro- 
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ceeds  arising  from  the  sale  of  the  ship.  The  assignee 
desires  the  Court  to  say  that  the  bill  of  sale  was  frau- 
dulent and  void,  and  prays  that  the  ship  may  be  deli- 
Yered  up.  This  part  of  the  prayer,  however,  they 
have  given  up,  as  the  Court  has  no  jurisdiction  over 
the  property  in  question.  They  then  pray  that  the 
claim  may  be  expunged;  in  answer  to  which  the  re* 
spondents  contend,  that  we  have  no  jurisdiction  to 
expunge  a  claim,  without  previous  application  to  the 
Commissioners  for  that  purpose.  I  cannot  say,  that 
I  am  prepared  to  go  that  length ;  but  it  is  unnecessary 
to  decide  that  question  upon  this  petition.  The  as* 
signee  then  insists  on  the  retention  of  the  dividend  on 
the  amount  of  the  claim,  in  respect  of  his  right  to  the 
ship;  for  that  the  transfer  being  void,  the  property  in 
it  vested  in  the  assignee  under  the  commission.  But 
they  bring  no  evidence  before  us,  to  shew  that  the 
transfer  was  invalid;  and  the  question  of  right  to  the 
ship,  80  far  as  the  claim  goes,  appears  to  have  been 
sub  judice  before  the  Commissioners ;  for  they  would 
otherwise  have  allowed  a  proof  instead  of  a  claim. 
The  assignee  then  requires  us  to  intercept  the  re- 
spondents in  any  further  proceedings  before  the  Com- 
missioners, so  that  they  may  not  be  able  to  mature 
their  claim  into  proof.  But  it  would  be  contrary  to  all 
reason,  that  we  should  prohibit  the  Commissioner  from 
allowing  this  to  be  done.  The  parties  should  go  be- 
fore the  Commissioner,  when  all  the  questions  raised 
this  day  may  be  fairly  argued  before  him ;  and  when 
the  Commissioner  shall  have  either  admitted  the  claim 
to  proof,  or  have  rejected  it  altogether,  it  wiU  then  be 
the  proper  time  for  the  party  who  is  dissatisfied  with 
the  decision  of  the  Commissioner,  to  come  again  to  this 
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18d4.  Court.  As  two  years  have  elapsed  since  the  claim  was 
£x  pjirte  made,  it  would  seem,  that  the  respondents  have  had 
sufficient  time  to  turn  their  claim  into  a  proof;  but  we 
cannot  entirely  reject  the  claim,  on  the  ground  of  this 
delay.  I  concur,  however,  in  the  propriety  of  the  sug- 
gestion, that  unless  the  respondents  shall  substantiate 
their  proof  within  a  reasonable  time,  the  claim  ought 
to  be  rejected  altogether. 

Sir  G.  Rose. — I  apprehend  the  practice  to  be  set- 
tled, where  a  creditor  applies  to  prove  a  debt,  and 
claims  a  right  to  property  to  which  the  Commissioners 
think  he  has  no  lien,  that  the  Commissioners  admit  the 
proof,  and  leave  the  question  to  be  controlled  merely 
by  retention  of  the  dividend.  This  was  settled  by  the 
case  o(  Ex  parte  Achrcyd{a\  where  the  Commissioners 
had  rejected  the  proof  of  a  creditor,  because  he  had 
received  a  portion  of  his  debt,  which  the  assignees  con- 
tended he  was  bound  to  refond ;  but  when  the  question 
came  before  ^ic  John  Leachj  as  Vice-Chancellor,  he  de- 
cided that  the  proof  of  the  debt  was  not  to  be  rejected, 
because  there  was  a  question  to  be  tried  between  the 
bankrupt's  assignees  and  the  creditor,  although  it  was 
proper  that  no  dividend  should  be  paid  on  that  proof, 
until  the  question  was  determined.  In  the  present  case, 
if  the  assignees  had  no  ground  whatever  for  opposing 
the  proof,  then  their  petition  might  have  been  at  once 
dismissed  with  costs ;  but  that  point  is  not  quite  so  clear. 
It  is  sufficient  to  say,  that  the  debt  is  large  enough  to 
allow  the  asrignees  to  challenge  the  right  of  the  re- 
spondents to  prove  it.  It  would  certainly  have  been 
more  convenient,  if  the  respondents  had  submitted  the 

(a)  I  Rose,  391. 
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question  as  to  the  right  of  property  to  the  deeision  of       1 834. 
the  Court;  but  as  they  have  not  thought  proper  to  do       ^  p^rte 
60,  that  question  becomes  a  subject  of  adverse  litigation      '^'^- 
before  another  tribunal,  for  this  Court  can  make  no 
order  on  the  subject.    But  we  cannot  say,  that  because 
the  respondents  will  not  try  that  point  here,  the  as- 
signees shall  not  try  it  elsewhere.    If  the  point  had 
been  submitted  to  our  consideration,  whether  the  sub- 
ject-matter of  the  bill  of  sale  was  a  chattel  within  the 
meaning  of  the  Bankrupt  Act,  it  would  then  have 
been  incumbent  on  us  to  consider  whether  the  domi- 
cile of  the  bankrupt  was  within  the  United  States, 
and  whether  the  bill  of  sale  would  have  been  fraudu- 
lent by  the  law  of  that  country.     The  second  question 
would  be,  how  fisur,  by  the  comity  of  the  law  of  America, 
they  would  there  give  a  priority  of  title  to  English 
assignees,  notwithstanding  the   contract  of  transfer 
might  be  held  to  be  good,  according  to  the  American 
law.     The  assignees  ought  not  to  be  barred  from  con- 
testing these  questions,  but  the  dividend  must  in  the 
meantime  be  protected ;  and  the  payment  of  the  divi- 
dend out  of  Court  will  hereafter  settle  the  right  of       • 
either  party  to  the  costs  of  this  petition.     It  has  been 
contended  by  the  respondents,  that  the  many  similar 
assignments  and  transfers  of  property,  which  the  bank- 
rupt made  to  other  persons  in  America,  wefe  impro- 
perly introduced  into  this  petition,  which  relates  to  the 
single  transfer  of  a  particular  ship.     But  if  such  nu- 
merous transfers  of  property  are  made  by  a  trader  in 
a  foreign  country,  so  as  to  amount  in  effect  to  a  cessio 
honanany  the  assignees  will  be  entitled  to  discuss  the 
right  of  the  respondents,  after  availing  themselves  of 
a  cessio  bonorum  abroad,  to  come  in  here  under  an 
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1834.        ErigliBh  bankruptcy,  for  the  purpose  of  receiTing  divi- 
Ex  parte      dends.    Nevertheless  the  Commissioner  is  not  to  re- 
»°-^''-      ject  the  proof,  because  the  property  churned  by  the 
assignees  is  in  the  hands  of  the  respondents. 

The  Order  was,  that  any  dividends  declared,  or 
to  be  declared,  and  retained,  in  respect  of  the 
claim  of  Hicks  Lawrence  and  Co.  standing  upon 
the  proceedings  under  the  commission,  should  be 
from  time  to  time  carried  by  the  assignee  to  his 
separate  account  with  the  bankers  of  the  estate; 
that  any  such  dividends  should  be  retained  in 
such  account  by  the  assignee,  subject  to  fur- 
ther order;  that  the  respondents  should  be 
at  liberty  to  go  in  under  the  commission,  and 
tender  s^ich  amount  of  proof  as  they  could 
establish  in  respect  of  their  said  claim;  that 
such  proof  was  not  to  be  resisted,  on  the 
ground  that  the  respondents  had  possession  of 
the  ship,  called  the  Great  Britain ;  and  that  the 
petitioner,  as  such  assignee,  should  be  at  liberty 
to  take  such  steps  as  he  should  be  advised,  to 
recover  the  possession  of  the  property  in  ques- 
tion. And  that  all  further  directions  and  costs 
should  be  reserved,  with  liberty  for  any  of  the 
parties  to  apply. 
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Ex  parte  Phillips  and  others.— In  the  matter  of  ^^^^' 

Phillips.  Gray's  inn  HaU, 

1  HIS  was  a  petition  of  the  bankrupt's  representatives.  The  I32d  sec- 
praying  that  the  assignees  might  be  ordered  to  convey  6  G«o.4.c  16., 
to  the  petitioners  the  surplus  of  the  bankrupt's  estate,  ^^  ^yi^t  of 
without  payment  of  mterest  to  any  creditors  whose  to^'^cw'rf  a 
debts  did  not  carry  interest.    The  commission  issued  **T?'"*»  ^.  "^ 

•^  a  retroepective 

in  May  1794;  the  bankrupt  died  in  1818;  and  aU  the  opeiatioD. 
debts,  which  were  few  and  inconsiderable  in  amount, 
had  long  since  been  paid  in  fuU.  Some  of  these  were 
debts  on  bills  of  exchange  and  promissory  notes,  not 
bearing  interest;  and  there  had  been  a  question  raised, 
whether  these  creditors  were  not  entitled  to  interest  on 
their  debts,  before  the  surplus  was  conveyed  to  the 
petitioner. 

Mr.  Mimtaguy  and  Mr.  Anderdan,  were  in  support 
of  the  petition.  The  question  is,  whether  the  13^ 
section  of  the  6  Geo,  4.  c.  16.,  which  directs  the  pay- 
ment of  interest  to  creditors  in  the  event  of  a  surplus, 
be  retrospective  or  not  (a).    In  Ex  parte  Shepard  (&), 

(a)  By  6  Geo.  4.  c.  16.  s.  132.  "  the  assignees  Hhall,  upOQ  request  made 
to  them  by  the  bankrapt,  declare  to  him  how  they  have  disposed  of  his  real 
and  penooal  estate,  and  pay  the  surplus,  if  any,  to  such  bankrupt,  his  eze- 
cqUhts,  administrators,  or  assigns ;  and  every  such  bankrupt,  after  the  cre- 
ditors, who  have  proved  under  the  commission,  shall  have  been  paid,  shall 
be  entitled  to  recover  the  remainder  of  the  debts  due  to  him ;  but  the  as- 
signees shall  not  pay  such  surplus,  until  all  creditors,  who  have  proved  under 
the  commission,  shall  have  received  interest  upon  their  debts,  to  be  calculated 
and  paid  at  the  rate  and  in  the  order  following ;  that  is  to  say,  all  creditors 
whoee  dd>ts  axe  now  by  law  entitled  to  cany  interest,  in  the  event  of  a 
surplus,  shall  first  receive  interest  on  such  debts,  at  the  rate  of  interest 
reserved  or  by  law  payable  thereon,,  to  be  calculated  from  the  date  of  the 
commission ;  and  aAer  such  interest  shall  have  been  paid,  all  other  creditors, 
who  sbaU  have  proved  under  the  commission,  shall  receive  interest  on  their 
debts  from  the  date  of  the  commission  at  the  rate  of  4L  per  centum,** 

(6)  Mont.  &  M.  67. 
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1834.  it  was  decided,  that  the  clause  was  not  retrospective; 
EiTparte  ^"^  ^  Upton  v.  Bridges,  which  came  before  the  Lord 
iS'ih^.  Chancellor  on  the  18th  February  1831,  the  decision  in 
£!r  parf 6  SAgTordf  was  confihned;  and  the  same  point 
was  also  decided  in  Ex  parte  Sammon  (a).  The  bank- 
rupt's right  would  be  materially  afiected,  if  the  section 
were  held  to  be  retrospective ;  and  by  sect.  1S5  it  is  de- 
clared, that  nothing  contained  in  the  act  *'  shall  affect 
or  lessen  any  right,  claim,  demand,  or  remedy,  which 
any  person  had  under  a  commission  then  subsisting, 
except  as  was  therein  specifically  enacted.*'  Now,  as 
there  is  no  specific  enactment  that  the  132d  section 
shall  operate  retrospectively,  it  ought  not  to  be 'con- 
strued so  to  operate,  to  the  prejudice  of  the  right  of 
any  person  under  a  commission  subsisting  at  the  time 
the  act  was  passed.  This  principle  of  construction  is 
recognised  in  Carew  v.  Edwards  (&)• 

Mr.  James  RusseU  appeared  for  the  representatives 
of  SayeTi  a  simple  contract  creditor,  who  contended 
that  they  were  entitled  to  interest  at  four  per  cent, 
although  the  debt  itself  did  not  carry  interest.  This 
case  is  distinguishable  from  Ex  parte  Shepard^c);  for 
the  right  of  the  bankrupt  to  the  surplus  bad  there 
become  vested,  before  the  act  came  into  operation. 
The  decision  too  in  Ex  parte  Ruck{d)  was  founded  on 
the  same  principle ;  for  the  grounds  of  Lord  Eldon's 
judgment  were,  that  the  bankrupt's  right  to  his  allow- 
ance in  that  case  became  vested  before  the  passing  of 
the  6  Geo*  4.  c«  16.,  and  therefore  that  his  allowance  was 
to  be  regulated  by  the  5  Geo.  2.  c.  30.  s*  7.,  and  not 
by  the  6  Geo.  4.  c.  16.    It  is  of  no  importance,  whether 

(a)  Mont  253.  (b)  4  B.  &  Adol.  351. 

(c)  Supra.  (d)  Moftt.  &  M.  297,  note. 
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the  commission  issued  before  or  after  the  new  act;  the  1854. 
material  point  for  consideration  is^  the  date  of  the  divi-  ETpute 
dendy  which  gives  the  bankrupt  a  right  to  his  allowance,  J^^^'^ 
or  to  the  surplus.  It  is  a  mere  jargon  in  this  case  to 
talk  of  the  prospective,  or  retrospective,  effect  of  the 
act;  tlie  sole  question  being,  whether  the  claim  for 
interest  arises  under  the  old,  or  the  new,  law.  If  the 
bankrupt  was  now  petitioning  for  his  allowance,  he 
would  have  a  right  to  claim  the  increased  allowance 
mider  the  new  statute ;  and  on  the  same  principle^  the 
creditor  here  is  entitled  to  the  allowance  of  interest  on 
his  debt^  which  he  was  not  entitled  to  under  the 
fomer  law.  The  words  of  the  132d  section  are  ex- 
press, that  the  assignees  shall  not  pay  the  surplus  to 
the  bankrupt^  until  all  his  creditors,  whose  debts  are 
not  by  law  entitled  to  carry  interest,  shall  receive  in- 
terest from  the  date  of  the  commission,  at  the  rate  of 
4JL  per  cent.  There  are  several  other  clauses  of  the 
new  act — as,  for  instance,  the  dOth  section  relating  to 
set-off  and  mutual  debts — and  the  ISOth  section,  im- 
posing a  penalty  on  persons  concealing  the  bankrupt's 
effects — which  apply  to  former  commissions,  as  well  as 
to  those  issued  after  the  act.  Why  should  not  then 
the  IS^  section  be  construed  to  operate  in  the  same 
way?  The  creditor's  right  to  interest  depends  on  the 
state  of  existing  circumstances,  under  which  he  claims 
mterest.  The  135th  section  says,  that  the  act  is  to  be 
coDstmed  beneficially  for  creditors;  and  yet  it  is  urged, 
in  spite  of  this  enactment,  that  the  ISSd  section,  which 
is  framed  for  the  peculiar  benefit  of  creditors,  is  to  be 
construed  to  their  disadvantage.  With  respect  to  the 
ease  of  Ex  parte  Sammon{a)f  that  was  virtually  an 

(<t)  1  Mont  S53. 

g2 
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1894.  appeal  from  Ex  parte  Shepard  (a),  which  proceeded  on 
sTparte  ^^^  principle  of  looking  to  the  time  when  the  rights  of 
and'oOiere.  *^^  parties  were  completed.  Upton  and  Bridges  is  not 
reported,  and  therefore  the  Court  will  not  act  upon  that 
case  as  an  authority.  What  is  contended  for  on  the 
present  occasion  is,  that  where  the  creditor's  claim  to 
interest  accrues  after  the  new  act  came  into  operation, 
it  is  to  be  regulated  by  that  act,  notwithstanding  the 
commission  may  have  been  issued  before  the  passing 
of  the  act.  For  it  could  never  have  been  intended  by 
the  legislature,  that  there  should  be  one  code  of  law 
for  commissions  issued  before  the  act. of  parliament, 
and  another  code  of  law  for  commissions  issued  since. 
[Sir  J.  Cross.  You  found  your  argument  on  the  prin- 
ciple, that  the  bankrupt's  right  to  the  surplus  did  not 
accrue  until  after  the  final  order  of  dividend.  But 
what  if  the  assignees  had  kept  funds  for  several  years 
in  their  hands,  which  would  have  been  sufficient  to  pay 
all  the  creditors  20s,  in  the  pound  ?]  The  bankrupt 
has  always  a  right  to  call  for  the  interference  of  the 
Court,  to  compel  the  assignees  to  distribute  the  fund 
among  the  creditors. 

Erskine,  C.  J.' — The  case  of  Upton  and  Bridges 
was  a  petition  of  the  bankrupt  for  his  surplus,  the  com- 
mission having  issued  in  1814,  and  the  final  dividend 
not  having  been  declared  until  1828;  so  that  the  bank- 
rupt's right  to  the  surplus  in  that  case  did  not  become 
vested  in  him,  until  some  time  after  the  passing  of  the 
new  act ;  and  yet  the  Court  said,  that  the  creditors 
were  not  entitled  to  interest,  and  that  the  act  had  not 
in  this  instance  a  retrospective  effect.  I  feel  myself 
concluded  by  the  cases  which  have  been  decided  on 

(a)  Supra, 
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the  subject ;  although,  if  it  had  been  an  open  question,        1834. 
I  should  have  thought  it  worthy  of  some  consideration.       £,  pane 

Phillips 

Sir  J.  Cross. — Several  cases  have  been  cited  in  the  *°^  *^®"* 
argument,  in  which  it  is  contended  that  a  general  rule 
of  law  has  been  laid  down  on  this  subject.  I  confess, 
that  I  should  like  to  consider  those  cases,  before  I 
deliver  a  positive  opinion  on  the  construction  of  the 
act  of  parliament,  as  to  the  creditor's  right  to  interest 
under  the  circumstances  of  the  present  case.  There 
is  an  abstract  question  involved  in  this  case,  which 
ought  not  to  be  lost  sight  of.  Can,  or  cannot,  a  surplus 
exist,  previous  to  the  making  a  final  dividend  ? 

Sir  G.  Rose. — The  question  in  this  case  depends 
upon  the  construction  of  the  132d  section  of  the 
6  Geo.  4.  c.  16.,  coupled  also  with  the  construction  of 
die  last  clause  in  the  act  of  parliament,  which  de- 
daies  that  the  act  shall  not  take  effect  before  the 
Ist  day  of  September  1825.  Taking  these  two  sec- 
tions together,  therefore,  it  appears  to  me,  that  the 
]32d  section  was  intended  to  have  only  a  prospective 
eflfect  as  to  commissions  issued  after  the  act  came  into 
operation.  Now,  under  the  former  law  the  bankrupt 
was  entitled  to  the  surplus  of  his  estate,  after  payment 
of  interest  only  on  those  debts  which  by  law  were 
entitled  to  carry  interest,  and  not  subject  to  the  pay- 
ment of  interest  on  those  debts  which  did  not  bear 
interest. 

Ordered,  that  the  representatives  of  the  bank^ 
nipt  were  entitled  to  the  surplus  of  his  estate, 
without  any  deduction  for  interest  on  debts 
which  did  not  carry  interest;  and  that  the  costs 
of  all  parties  should  be  paid  out  of  the  estate. 
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1S34. 
Gra  *tInnHaii     ^^  parte  CopELAND. — In  the  matter  of  Burnand. 

July  29. 

independenUy    XHIS  was  the  petition  of  a  creditor,  praying  that  the 

of  the  proviuons        ^  ,  •  ^ 

in  the  acts  of  solicitor's  bill,  for  business  done  after  the  choice  of 
Court  of  Re-  assignees,  might  be  referred  to  the  Registrar  to  be 
nSijurbdw!  taxed.  The  Commissioners  had  aheady  taxed  the 
W?rf  anrsoli!  ^^'^  under  the  provisions  of  the  6  Geo.  4.  c.  16.  s.  14., 
citor  of  that      a^.  the  sum  of  1 154/. 

Court  for  taxa- 
tion. 

Where  the 

amount  of  a  bill      Mr.  J.Russell,  for  the  respondents,  contended,  that 

appears,  on  the 

face  of  it,  to  be  the  Court  had  no  power  to  make  an  order  on  this  pe- 

excessive, objec-     ,  .  .  _  ,  i  «      o      ^   -rrr-n    a  ^n^  y 

tionable items  tition,  either  under  the  1  &  2  Tna. 4.  coo.,  or  the 
pointed  out,  on  ^  &  ^  Wilh^f^  c.  47.  By  the  first-mentioned  statute, 
bya^reditorto  Section  5,  the  costs  of  suit  only  between  party  and 
have  It  taxed,     p^^y  }„  ^jj^  Court  of  Review  are  directed  to  be  taxed 

by  a  Master  in  Chancery ;  and  by  the  last-mentioned 
statute,  section  8,  the  Court  of  Review  is  only  empow- 
ered to  order  any  costs  to  be  taxed  by  the  Re^trar, 
which  by  the  1  &  2  Wdl.  4.  c.  56.  are  directed  to  be 
taxed  by  one  of  the  Masters  of  the  Court  of  Chan- 
cery. Now  the  costs,  which  are  the  subject  of  the 
present  application,  are  not  costs  between  party  and 
party  in  the  Court  of  Review.  Besides,  the  rule  is, 
that  any  creditor,  who  applies  to  have  the  solicitor  s  bill 
taxed,  must  shew  a  special  case  for  taxation,  by  point- 
ing out  objectionable  items. 

Erskine,  C  J.— Independently  of  the  specific  pro- 
visions in  the  acts  of  parliament,  this  Court  has  a  ge- 
neral jurisdiction  over  its  own  officers,  and  may 
therefore,  in  the  exercise  of  its  discretion,  refer  the  bill 
of  any  solicitor  of  the  Court  for  taxation.  The  large 
amount  of  the  bill  is  quite  a  sufficient  ground  for  our 
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ordering  it  io  be  taxed,  without  any  objections  being        1834. 
specified  to  particular  items.  Ex  parte 

C0PELA7«D. 

Sir  J.  Cross. — ^The  jurisdiction  of  the  Lord  Chan- 
cellor in  bankruptcy  being  transferred  to  this  Court, 
aloDg  with  that  jurisdiction  comes  the  power  of  the 
Qiancellor  to  order  any  bill  of  a  solicitor  of  the  Court 
to  be  referred  to  the  proper  oflScer  for  taxation. 
Now  the  Registrar,  or  Deputy-Registrar,  is  by  the 
3  &  4f  WUL  4.  c.  47.  s.  8«  dechired  to  be  the  proper 
officer  of  this  Court  for  that  purpose. 

Sir  G.  Rose  concurred. 

Ordered  as  prayed. 


Ex  parte  George  Price  'Watkins. — In  the  matter  of 

John  Kidder.  GiWsinniiaU, 

July  30. 

JT HE  petitioner  in  this  case  claimed  the  beneficial  By  the  roles  of 

an  Insurance 

interest  in  two  shares  in   the  Economic  Assurance  Company,  no 

-^  ,  person,  except 

Company,  standing  in  the  name  of  the  bankrupt  in  a  director,  was 
the  books  of  the  office;  the  object  of  the  petition  being,  bold  more  than 
that  the  bankrupt  might  be  ordered  to  transfer  these  hTown^name  • 
shares  to  the  petitioner.     The  following  were  the  vented  r^rSlf" 

£^^ . from  bei og  be- 

neficially enti- 

In  the  year  1827  the  petitioner  became  the  holder.  '[^  *<>  ^^[^ 

'  *  than  two  shares, 

in  his  own  name,  of  two  shares  in  the  stock  of  the  Com-  ^y  holding  them 

m  the  name  of 

pany;  and  being  desirous  to  invest  further  money  in  another  party. 

The  petitioner, 

the  purchase  of  six  other  shares,  he  accordingly  in  who  was  already 

T  inrkw       111  "I  •  ^  the  holder  of  two 

<lune  IWij  through    the    agency  and  assistance  of  shares,  having 

purchased  two 
other  sbaret,  caused  tliem  to  be  entered  in  the  name  of  the  bankrupt  in  the  Company's  books, 
with  the  knowledge  of  one  of  the  directors  and  the  actuate.  The  oankrupt  signed  a  declara- 
tion of  trust,  that  he  held  the  shares  as  trustee  for  the  petitioner,  but  no  notice  of  the  trust  was 
taken  in  the  books  of  the  Company ;  and  he  continued  to  receive  the  dividends  on  the  shares, 
aooountbg  for  them  from  time  to  time  to  the  petitioner,  un  to  the  period  of  his  bankruptcy, 
when  the  shares  were  still  standing  in  his  name.  Held,  tnat  the  shares  did  not  pass  to  his 
assignees,  as  being  in  his  oider  and  disposition  at  the  time  of  his  bankmptcy. 
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1834.  Lancelot  Baugh  AUen,  Esq.^  one  of  the  directors 
^7^e  ^^  ^®  Company,  purchased  six  other  shares  num- 
Watmnb.  be^gj  respectively  73,  128,  170,  171,  168,  and  169, 
at  the  price  of  S50Z.  per  share.  By  the  rules  and  re* 
gulations  of  the  Company,  no  person,  except  he  be 
a  director,  is  capable  of  holding  more  than  two  shares 
in  his  own  name,  unless  by  marriage,  will,  or  adminis- 
tration. In  case,  therefore,  any  person  is  desirous  to 
become  the  actual  proprietor  of  more  than  two  shares, 
the  additional  shares  must  be  entered  in  the  name  of 
some  other  person  in  the  books  of  the  Company;  but 
no  rule  or  regulation  of  the  Company  prevents  any  one 
person  from  being  beneficially  entitled  to  more  than 
two  shares ;  and  many  shares  are  so  held  by  the  bene- 
ficial owners  in  the  names  of  other  persons  as  their 
trustees,  or  on  their  behalf.  The  petitioner,  being  in- 
formed by  Mr.  Allen  of  the  rule  and  regulation  above- 
mentioned,  and  of  the  mode  in  which  it  was  neces- 
sary and  usual  that  any  shares  beyond  two,  of  which 
he  might  be  the  owner,  must  stand,  requested  the 
bankrupt,  with  whom  he  had  been  long  personally  ac- 
quainted, to  allow  two  of  the  six  additional  shares  to 
he  entered  in  his  name  in  the  books  of  the  Company ; 
and  also  requested  him  to  hold  the  same  in  trust  for 
the  petitioner.  The  bankrupt  having  acceded  to  this 
request,  the  petitioner  accordingly  caused  two  of  the 
six  shares  so  purchased  by  him,  being  those  numbered 
73  and  128,  to  be  entered  in  the  books  of  the  Com- 
pany in  the  name  of  the  bankrupt;  but  the  petitioner 
alone  paid  the  whole  price  for  these  two  shares.  The 
petitioner  alleged,  that  it  was  well  known  to  Mr.  AUen, 
as  well  as  to  Mr.  JVaylor,  the  then  actuary  of  the 
Company,  that  such  shares,  though  held  by  the  bank- 
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Tupt,  were  the  jH'operty  of  the  petitioner;  and   that        I8d4. 
immediately  after  they  were  entered  in  the  books  of      sTpute 
the  Company,  the  bankrupt  duly  made  and  executed^      Wat»iws. 
and  delivered  to  the  petitioner  a  declaration  of  the 
trusts  thereof,  bearing  date  the  ISth  June  18S7;  which 
was  as  follows : — 

*^  If  John  Kidder,  of  the  Strand,  in  the  county  of 
Middlesex,  silversmith,  do  hereby  declare,   that  the 

two  shares  numbered ,  standing  in  my  name  in  the 

Economic  Assurance  Office,  were  purchased  and  paid 
for  by  George  Price  Watkins,  of  Broadway,  in  the 
county  of  Carmarthen,  Esquire,  with  his  own  monies, 
and  for  his  own  sole  benefit ;  and  that  my  name  is  only 
made  use  of  in  trust  for  him,  his  executors,  adminisr 
trators,  and  assigns.  And  I  do  hereby  engage  to 
assign  the  said  shares  to  him,  or  to  whom  he  shall 
appoint,  at  his  expense,  whensoever  required.  Dated 
the  12th  day  of  June  1827.    John  Kidder." 

It  appeared,  that  the  bankrupt  duly  received  the  di- 
vidends on  the  two  shares  from  time  to  time  as  they 
accrued  due,  and  thereupon  regularly  accounted  for  or 
paid  over  the  same  to  the  petitioner;  and  that  the 
bankrupt  acted  in  all  respects,  according  to  the  direc- 
tion of  the  petitioner,  in  his  character  of  nominal  pro- 
prietor of  the  two  shares. 

On  the  3d  March  1834,  the  fiat  was  issued  against 
the  bankrupt ;  and  his  assignees  claimed  to  be  entitled 
to  these  two  shares,  as  being  in  his  order  and  disposi- 
tion at  the  time  of  his  bankruptcy;  giving  notice  of 
their  claim  to  the  directors  of  the  Company;  and  re- 
fusing to  allow  the  shares  to  be  assigned  to  the  pe- 
titioner. 
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1834.  The  petition  prayed^  that  the  two  khares^  standing 

Ex  parte  ^^  ^^^  books  of  the  Company  in  the  name  of  the  bank- 
ATKIN8.  yyp^^  might  be  ordered  to  be  transferred  by  him  to  the 
petitioner,  or  to  such  person  as  the  petitioner  should 
direct,  and  that  the  assignees  might  be  compelled  to 
join  in  such  transfer;  and  that  in  the  meantime  the 
assignees  might  be  directed  to  pay  to  the  petitioner 
all  the  dividends,  interest,  or  produce  thereof  respec- 
tively, which  should  accrue  due  thereon  until  such 
transfer ;  and  that  they  might  be  also  directed  to  pay 
to  the  petitioner  all  the  dividends,  interest,  and  pro- 
duce, if  any,  which  had  accrued  due  on  the  shares 
since  the  bankruptcy  of  Kidder,  and  which  had  been 
received  by  the  assignees. 

In  answer  to  the  allegations  of  the  petition,  the  solici- 
tor to  the  assignees  made  an  affidavit,  that  he  applied  to 
the  resident  director  of  the  Economic  Assurance  Office, 
for  the  purpose  of  ascertaining  the  circumstances 
under  which  the  transfer  was  made,  and  was  informed 
by  him  as  foHows : — That  Kidder's  name  was  entered  in 
the  books,  and  that  he  was  actually  treated  and  consi- 
dered on  all  occasions  as  the  real  and  Aon^  fide  owner, 
and  that  no  other  person  was  recognized  or  known  to 
the  Company  to  have  any  control  or  right  of  owner- 
ship in  the  shares.  That  the  Company  never  received 
any  notice  or  information  that  Kidder  held  the  shares 
on  account  of  the  petitioner,  or  otherwise  than  as  the 
actual  owner  of  them.  That  Kidder  received  all  divi- 
dends and  gave  his  own  receipts,  and  that  all  notices 
and  letters  were  sent  to  him,  and  that  he  possessed 
and  could  have  exercised  all  acts  of  ownership  in 
respect  of  such  shares,  and  he  attended  meetings  of 
the  shareholders  and  voted  as  such ;  and  that  the  peti* 
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titioner  might  have  received  the  drridends  under  a        1834. 
power  of  attorney.  E~e 

The  official  assignee  also  swore  that  the  certificates  Watkins. 
of  the  two  shares,  which  were  made  out  in  the  name  of 
Kidder,  were  in  his  possession  at  the  time  of  his  bank- 
ruptcy; and  that  he  had  been  informed  and  belicTed, 
that  such  certificates  were  the  only  evidence  of  title  to 
such  shares. 

Mr.  SwoTiston,  and  Mr.  RomiUjf,  were  in  support  of 
the  petition.  The  real  and  beneficial  ownership  of 
these  two  shares  is  beyond  all  question.  The  single 
point  is,  how  far  the  shares  appeared  to  be  the  pro- 
perty of  the  bankrupt.  Now  it  is  expressly  provided 
by  the  6  Geo.  4f*  c.  16.  s.  79*9  **  that  if  any  bankrupt 
shall,  as  trustee,  be  seised,  possessed  of,  or  entitled  to, 
either  alone  or  jointly,  any  real  or  personal  estate,  or 
any  interest  secured  upon  or  arising  out  of  the  same,  or 
shall  have  standing  in  his  name  as  trustee,  either  alone 
or  jointly,  any  government  stock,  funds,  or  annuities, 
cr  any  of  the  stock  of  any  pubHc  company,  either  in 
England,  Scotland,  or  Ireland,  it  shall  be  lawful  for  tiie 
Lord  Chancellor,  on  the  petition  of  the  person  or  per^ 
sons  entitled  in  possesion  to  the  receipt  of  the  rents, 
issues  and  profits,  dividends,  interest  and  produce 
thereof,  on  due  notice  given  to  all  other  persons  (if 
any)  interested  therein,  to  order  the  assignees,  and  all 
persons  whose  act  or  consent  thereto'is  necessary,  to 
convey,  assign,  or  transfer  the  said  estate,  interest, 
stock,  funds,  or  apnuities,  to  such  person  or  persons  as 
the  Lord  Cbancelk>r  shall  think  fit,  upon  tiie  same 
trusts  as  the  said  estate,  interest,  stock,  fimds,  or  an- 
nuities were  subject  to  before  the  bankruptcyi  or  such 
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1 834.  of  them  as  shall  be  then  subsisting  and  capable  of 
Ex"'arte  t^^ing  effect^  and  also  to  receive  and  pay  over  the 
Watkins.  rents,  issues,  and  profits,  dividends,  interest,  or  pro- 
duce thereof,  as  the  Lord  Chancellor  shall  direct.'* 
This  case,  therefore,  is  plainly  within  the  terms  of 
that  section.  It  is  not  necessary,  that  the  trust 
should  be  incorporated  with  the  title  to  the  pro- 
perty. For  instance,  a  sum  of  trust  stock  in  the  public 
funds  appears,  by  the  books  kept  at  the  bank,  to  be 
the  property  of  the  person  in  whose  name  it  stands ; 
for  nothing  is  mentioned  in  the  books  of  any  cestui  que 
trust.  In  a  case  which  recently  occurred  in  this  Court, 
in  the  matter  of  Remington  and  Stevenson^s{a)  bank- 
ruptcy, the  Court  ordered  a  large  sum  of  stock,  that 
was  standing  in  Stevenson  s  name  at  the  time  of  his 
bankruptcy,  to  be  transferred  to  new  trustees  appointed 
by  the  cestui  que  trusts,  as  a  matter  of  course.  In  the 
present  case,  however,  there  was  actual  notice  to  the 
Insurance  Company ;  that  the  shares  were  the  property 
of  the  petitioner;  for  Mr.AUen,  one  of  the  directors, 
and  Mr.  Naylor,  the  actuary  of  the  Company,  were 
well  acquainted  with  that  fact. 

Mr.  Montagu,  for  the  assignees.  By  one  of  the 
rules  for  the  government  of  this  Company  it  is  ex- 
pressly stipulated,  that  no  proprietor,  unless  he  is  a 
director,  shall  be  permitted  to  hold  more  than  two 
shares.  It  is  very  important,  that  the  Court  should  not 
lose  sight  of  that  fact.  Then,  is  it  to  be  contended,  in 
the  very  teeth  of  this  regulation,  that  one  man  may  hold 
all  the  shares  of  the  Company  for  his  own  benefit,  pro- 
vided he  holds  them  only  in  the  names  of  other  per- 

(a)  3  Deac.  &  Ch.  24.    And  see  £f  purU  Hancox,  Mont.  247. 
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sons?  Such  a  consequence  as  this  would  lead  to  great  1834^ 
fraud  and  deception.  Where  a  man  is  trading  in  his  £7parte 
own  name,  it  ought  at  least  to  he  known  to  all  the  Watkinb. 
worlds  that  he  is  merely  trading  as  a  trustee.  In  this 
case  it  was  neyer  properly  notified  to  the  Company, 
that  the  bankrupt  was  a  mere  trustee  of  these  shares ; 
for  it  is  swom^  that  he  voted  on  all  questions  relating  to 
the  affairs  of  the  Company,  as  a  proprietor  in  his  own 
right,  and  regularly  received  notice  of  all  meetings  as 
such  proprietor.  [Sir  «/.  Cross.  The  words  of  the 
79th  section  certainly  are,  **^  if  any  bankrupt  shall  have 
standing  in  his  name,  as  trustee^'  any  stock,  &c.]  Here 
the  shares  stood  in  the  bankrupt's  name,  not  as  trustee, 
but  as  his  own,  and  the  trust  was  secret.  The  shares 
so  held  by  him,  therefore,  must  be  taken  to  have 
been  in  his  reputed  ownership  at  the  time  of  his  bank- 
roptcy^  according  to  the  doctrine  laid  down  in  all  the 
eases;  Ex  parte  Monro  (a).  Dearie  v.  HaU,  and  Love- 
ridge  v.  Cooper  {b).  In  Nelson  v.  The  London  Assurance 
Company  (c),  where  one  of  the  directors  of  the  Com- 
pany assigned  his  salary  and  share  to  the  Company,  to 
secure  a  private  debt  which  he  owed  them,  and  em- 
powered the  Company  to  sell  the  same  for  payment 
of  such  debt,  but  became  bankrupt  before  any  such 
order  was  made,  it  was  held,  that  the  share  was  within 
his  order  and  disposition  at  the  time  of  his  bankruptcy, 
and  passed  to  his  assignees.  That  case  makes  strongly 
against  the  present  petition,  because  there  is  no  doubt 
that  all  the  Company  had  there  notice  of  the  assignment 
of  the  share.  So  in  Ex  parte  The  Lancaster  Canal  Com- 
pany {d)f  it  was  held,  that  where  an  act  of  parliament 

(a)  Buck,  500.  (6)  3  Russ.  1. 

(e)  2  Sim.  &  St.  292.  (d)  1  Deac.  &  Ch.  411. 
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1834.       prescribed  certain  forms  in  the  transfer  of  the  shares 

of  a  Company,  and  those  forms  were  not  strictly  com- 

vv ATKINS,  plied  withy  the  shares  remained  in  the  order  and  dis- 
position of  the  bankrupt  proprietor.  The  present  case 
is  not  like  that  of  Ex  parte  Straight  (a),  where  notice 
of  the  assignment  of  two  policies  of  assurance  was  ex* 
pressly  sent  in  a  letter  to  the  secretary  of  the  Insurance 
Office.  For  here  the  petition  merely  states  that  it  was 
well  known  to  Mr.  Allen  and  Mr.  Naylar,  that  the 
shares  were  the  property  of  the  petitioner;  without 
alleging  that  any  formal  notice  of  that  fact  was  giyen 
to  the  Company.  And  in  answer  to  this  general  alle^ 
gation  in  the  petition,  the  solicitor  to  the  assignees 
swears,  that  he  was  informed  at  the  office  that  no  notice 
was  ever  giren  to  the  Company.  A  mere  conversation 
as  to  the  transfer  of  the  shares  will  not  amount  to  notice, 
where  there  was  no  express  intention  to  give  such 
notice;  as  was  lately  decided  in  a  case  before  this 
Court  relating  to  the  Mock  Life  Insuranjce  Company  (h). 
[Sir  G,  Hose.  *  Is  notice  in  this  case  of  any  conse- 
quence,  now  that  the  act  of  parliament  (c)  has  put  the 
stock  of  any  public  company  upon  the  same  footing  as 
stock  in  the  government  funds?  You  can  find  no 
autbority,  which  says  that  notice  is  essential  in  the  case 
of  a  trust.}  Is  it  to  be  held,  then,  that  a  man,  without  a 
shilling  of  his  own,  is  to  be  permitted  to  appear  to  the 
world  the  owner  of  valuable  property,  because  there  is 
some  secret  understanding  between  him  and  the  real 
)wner,  that  he  is  not  the  true  proprietor?  [Sir  J,  Cross* 
There  may  be  a  difference,  where  ^.,  being  the  owner  of 

(a)  Mont.  502 ;  2  Deac.  &  Ch.  314. 

(b)  See  Ex  fMrte  CarbiM,  1  Mont.  &  A.  693,  note. 

(c)  6  Geo,  4.  c.  16.  s.  79. 
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Glares,  creates  the  trust  in  B*,  reserving  to  himself  the  1834. 
beneficial  ownership — and  where  A*  makes  jB.  a  trustee  ETmrte 
for  C^  a  third  person.  Could  an  order  be  made  for  Watwns. 
the  transfer  of  these  shares,  within  the  terms  of  the 
80th  section  of  the  Bankrupt  Act,  which  relates  to  any 
stock  "  standing  in  the  bankrupt's  name  in  his  own 
riffht?"^  [JErsUne,  C.  J.  Is  not  the  present  case  like 
that  of  a  factor,  or  a  coach-maker,  where  it  is  not  to  be 
taken  for  granted  that  the  possessor  of  the  property  is 
the  real  owner  of  it ;  but  those  who  deal  with  a  trader, 
under  these  circumstances,  are  bound  to  make  some 
Inqniries  as  to  the  real  ownership  of  the  property  in  his 
possesion  ?]  Where  property  is  held  by  a  bankrupt 
under  the  limitations  of  a  will  or  matriage  settlement, 
as  a  trustee  for  children,  there  the  jMroperty  is  not  hdd 
by  the  bankrupt  with  the  consent  of  the  true  owner. 
But  here  the  petitioner,  being  the  sole  proprietor  of 
these  shares,  says  to  the  bankmpt,  **  will  you  hold 
them  for  me,  as  apparent  owner,  as  I  do  not  wish  to  be , 
oonndered  the  real  owner.**  This  is  a  fraud  on  the 
hisurance  Company,  as  well  as  on  the  rest  of  the  world. 
In  Jay  v.  Can^belUa),  where  T*  held  shares  in  a 
trading  company  in  trust  for  IF.,  who  by  his  will  ap« 
praited  T.  hb  residuary  legatee,  and  T.  continued  in 
possession  of  the  shares,  and  became  bankrupt ;  it  was 
held  by  Lord  Redesdah^  that  T.  was  the  true  owner 
and  proprietor  of  the  shares^  though  subject  to  the 
debts  and  legacies  of  W.  Where  the  rules  of  a  society 
are,  that  no  more  than  two  shares  shall  be  held  in  one 
name,  the  truth  ought  to  appear,  if  (me  man  holds  any 
share  as  a  mere  trustee;  and  it  ought  to  be  declared 
by  some  document  in  the  possession  of  the  society, 

<o)  1  Sch.  &  Lef.  328. 
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1834.  that  Ihe  party  does  not  hold  the  shares  for  himself,  but 
Ex  ptrte  in  trust  for  some  other  proprietor.  As  to  what  has 
been  called  a  declaration  of  trust  in  this  case,  it  is 
merely  a  private  agreement  between  the  possessor  of 
the  shares  and  4he  owner  of  them,  that  the  possessor  is 
not  the  proprietor. 

Mr.  SwanstoHf  in  reply,  was  stopped  by  the  Court. 

Erskine,C.J.,  after  detailing  the  facts  of  the  case, 
proceeded  as  follows: — The  petitioner  complains  to 
this  G>urt>  that  the  assignees  have  taken  these  shares 
as  the  property  of  the  bankrupt,  which  he  asserts  they 
had  no  right  to  do,  as  they  merely  stood  in  the  bank- 
rupt's name  as  a  trustee  for  the  petitioner.  In  answer 
to  this  statement  the  assignees  say,  that  inasmuch  as 
the  petitioner  pemutted  the  shares  to  stand  in  the 
name  of  the  bankrupt  as  the  reputed  owner,  they  come 
.within  the  7Sd  section  of  the  Bankrupt  Act,  which 
empowers  the  Commissioners  to  sell  and  dispose  of 
any  goods  or  chattels  which  the  bankrupt  has  in  his 
possession,  order,  or  disposition,  at  the  time  he 
becomes  bankrupt,  by  the  consent  and  permission  of 
the  true  owner,  and  whereof  the  bankrupt  was  re- 
puted owner ;  and  the  assignees  further  contend,  that 
these  shares  are  goods  and  chattels  within  the  mean- 
ing of  that  clause.  There  is  no  doubt  that  shares  in 
an  insurance  office,  like  other  choses  in  action,  are 
goods  and  chattels  within  the  meaning  of  the  72d  sec- 
tion ;  but  it  is  also  clear,  that  where  property  of  this 
nature  is  held  by  a  bankrupt  as  trustee,  it  does  not 
pass  to  his  assignees.  Then,  where  there  exbts  a  cus- 
tom which  is  known,  that  property  standing  in  the 


Watiins. 
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name  of  a  man  in  the  books  of  a  public  company  may  18^^- 
only  be  his  nominally^  while  the  real  right  to  it  may  be  eTpvio 
in  another  person, — does  the  reputation  of  ownership 
attach  to  the  mere  nominal  possession  ?  It  is  not  pre- 
tended in  this  ease,  that  there  was  any  fraud  practised, 
or  that  the  bankrupt  obtained  any  false  credit,  firom 
the  circumstance  of  these  shares  standing  in  his  name 
in  the  books  of  the  Economic  Assurance  OflSce.  The 
shares  were  entered  in  the  name  of  the  bankrupt,  in 
compliance  with  a  rule  of  the  society,  and  pursuant  to 
a  practice  known  and  permitted ;  and  it  appears,  too, 
that  this  was  done  with  the  knowledge  of  one  of  the 
directors  and  the  actuary.  Here,  therefore,  I  think 
that  die  property  follows  the  title ;  and  that  the  title 
of  the  bankrupt  was  merely  as  trustee*  The  mischief 
intended  to  be  remedied  by  the  7Sd  section  is,  where 
the  title  to  goods  and  chattels  is  in  one  person,  and 
the  possession  in  another,  so  as  to  cause  him  to  be 
ccmsidered  the  reputed  owner  of  them.  Then  it  has 
been  contended,  that  the  79th  section  is  to  be  confined 
to  cases,  where  the  shares  are  actually  entered  in  the 
books  of  the  Company  in  the  bankrupt's  name  at 
trustee.  But  I  do  not  think  that  that  section  is  to  be 
so  strictly  construed.  Supposing  the  petitioner  had 
purchased  two  shares  in  this  Company,  standing  in  the 
name  of  another  person,  who  became  bankrupt  before 
the  regular  transfer  was  made  in  the  books — would 
the  bankrupt  not  be  considered  as  a  trustee  for  the 
purchaser,  within  the  meaning  of  the  79th  section  ? 
In  die  books  kept  at  the  Bank  of  England,  it  is  never 
stated  that  the  party,  in  whose  name  any  stock  is  en- 
tered, holds  it  as  trustee ;  and  it  has  never  been  held 
to  pass  to  the  assignees  of  that  party,  because  he  is 

VOL.  IV.  H 
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1894.       not  described  in  the  Bank  books  ife  trustee.    In  this 


£z  parte      ^^^^9  then,  as  was  said  by  Lord  Eldon  in  JEx  parte 
^'"'''*      Martin(a),  the  possession  of  the  shares  by  the  bank- 
rupt was  connected  with  hb  title  as  trustee,  and  was 
(as  far  as  any  thing  has  appeared  to  the  contrary)  per- 
fectly consistent  with  such  title. 

Sir  J.  Caoss» — It  does  not  appear  to  me,  that  the 
petitioner  has  done  any  thing  in  contravention  of  the 
rules  of  this  society ;  but  even  if  it  were  so,  I  cannot 
conceive  what  right  this  would  give  the  assignees. 
It  has  been  contended  on  behalf  of  the  assignees,  that 
the  two  shares  in  question  were,  by  the  consent  of  the 
true  owner,  in  the  possession,  order>  or  disposition  of 
the  bankrupt,  as  reputed  owner,  within  the  meaning  of 
the  72d  section  of  the  Bankrupt  Act.  But  I  collect  from 
the  facts  of  this  case,  that  the  owner  of  any  shares  in 
this  Company  has  no  other  possession  of  them,  than  the 
shares  being  entered  in  his  name  in  the  Company's 
books.  Here,  therefore,  the  bankrupt  had  not  only 
ihe  possession,  but  he  had  the  legal  title  to  the  posses- 
sion; consequendy  the  72d  section  does  not  apply. 
But  then  comes  the  question,  whether^-  as  the  peti- 
.tioner  purchased  the  shares  for  his  own  benefit,  and 
paid  the  price  for  them  to  die  out-going  shareholder, 
the  possession  of  the  bankrupt  is  not  subject  to  an 
equitable  trust  And  I  think  it  is  quite  dear,  that  his 
possession  must  be  so  considered.  I  felt  a  little  doubt 
at  first,  as  to  whsit  would  be  the  result,  if  a  party, 
being  the  real  owner  of  any  shares  in  this  company 
standing  in  his  own  name,  was  to  transfer  them  into 
^he  name  of  another  person — whether  in  such  case  the 

(a)  2  Ro8e,  331  -,  19  Vm.  494. 
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riiares  would  not  be  considered  to  come  within  the        1SS4. 

7Sd  section  ?    If  such  a  transfer  had  been  of  the  pos-      £7pute 

sessioa  of  visible  goods  and  chatteb,  there  would  cer-     Wathns. 

tainly  have  been  great  difficulty  in  saying,  that  it  did 

not  come  within  the  meaning  of  die  7Sd  section ;  but  I 

think  it  would  be  different  with  property  of  this  de* 

scripdon.    Then,  as  to  the  point  which  has  been  re- 

Med  on  by  the  counsel  for  the  assignees,  that  the  words 

of  the  79th  section  applicable  to  a  bankrupt's  possession 

of  struck  are,  ''standing  in  his  name  as  trustee;"  and^ 

therefore,  that  it  should  have  appeared  in  this  case, 

firom  the  books  of  the  Company,  that  the  shares  in 

question  were  entertd  in    die   bankrupt's  name   as 

truHees; — diere  might  perhaps  have  been  some  doubt 

upon  dus  pmnt,  if  it  had  not  been  that  the  following 

secdoD  (s.  80.)  of  die  act  of  parliament,  draws  a  disdno- 

don  between  stock  standing  in  a  bankrupt's  name  as 

trustee,  and  stock  standing  in  his  name  as  the  real 

owner;  for  the  words  of  the  80th  secdon  are,  any 

stock    "standing   in   hiEl    name  in   his  own   right.** 

So  diat  the  statute  evidently  contemplated,  that  stock, 

though  standing  in  the  name  of  the  bankrupt  as  appa* 

rent  owner,  might  nevertheless  not  be  standing  in  his 

name  in  his  oum.  right    I  am  therefore  of  opinion, 

that  where  the  entry  of  die  shares  in  a  party's  own 

name  is  incidental  to  hir  tide  as  trustee,  the  shares 

must  be  taken  to  belong  to  die  cestui  que  trust;  but  if 

such  entry  is  inddental  to  his  title  as  owner,  then,  and 

dien  only,  they  are  to  be  considered  the  proper^  of  the 

party  in  whose  name  they  are  so  entered* 

Sir  G*  Bbas.*-^The  79di  secdon  does  not^  govern 
tlie^quesdoti  of  order  and  disposition,  ^eh  is  entirely 

n2 
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1834.  ooafined  to  the  construction  of  the  72d  section  of  the 
fiTpute  *^*  ^^  parliament.  Where  property  of  this  descrip- 
Watkims*  ^qii  stood  in  the  name  of  a  party  apparently  as  owner, 
hut  in  reality  as  trustee,  it  could  formerly  only  have  been 
got  at  by  the  help  of  extrinsic  evidence,  through  the  me- 
dium of  a  suit  in  equity ;  and  all  that  the  79th  section 
does  is,  to  enable  the  real  owner  of  the  stock  to  apply 
to  the  Lord  Chancellor  by  petition  in  bankruptcy,  in- 
stead of  by  bill  in  equity.  The  assignees  have  no 
right  to  these  shares,  if  they  were  merely  standing  in 
the  bankrupt's  name  as  trustee ;  but  whether  he  can 
be  considered  to  be  a  trustee  or  not,  may  be  a  ques- 
tion. If  the  question  is  put,  as  in  the  case  of  a  mere 
delivery  of  a  chattel,  without  more,  the  title  to  it  would 
vest  in  the  assignees  under  a  subsequent  bankruptcy ; 
and  the  Court  could  attach  it  as  being  in  a  vbible 
ownership.  But  if  it  be  not  a  chattel  to  be  operated 
upon  by  actual  delivery,  but  a  chose  in  action,  which 
cannot  be  delivered,  it  will  be  important  to  consider, 
whether  at  the  time  of  the  bankruptcy  the  equitable 
title  was  complete  as  against  the  assignees,  who,  of 
course,  have  all  the  legal  title  which  the  bankrupt  pre- 
viously possessed  ?  A  Court  of  Equity  and  of  Bank- 
ruptcy has  said,  that  although  you  assign  a  bond,  or 
any  other  chose  in  action,  yet  if  no  notice  is  given  to 
those  persons  against  whom  the  assignment  is  to  ope- 
rate, and  the  rights  of  creditors  intervene,  the  Court 
will  not  give  effect  to  it,  but  leave  the  party  to  any 
other  remedy  he  may  have  at  law.  If  you  put  the 
case  of  the  assignment  of  so  much  stock  in  the  Bank, 
it  would  be  quite  idle  then  to  give  notice  of  the  assign- 
ment benig  subject  to  any  trust ;  for  the  Bank,  it  is 
well  known,  takes  no  notice  of  trusts.    But  does  that 
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apply  to  a  company  who  receive  and   act  upon  such        1834. 
notices  ?    With  respect  to  the  written  declaration  of      ETrorte 
trust  in  this  case,  if  the  right  of  the  petitioner  de-     Wathks. 
pended  upon  that  merely,  I  should  feel  some  difficulty 
in  saying,  that  these  shares  were  not  in  the  reputed 

9 

ownership  of  the  bankrupt ;  for  the  declaration  of  trust 
would  not  hare  prevented  the  bankrupt  from  selling 
these  shares,  or  holding  himself  out  as  reputed  owner 
of  them.  It  does  not  appear,  that  the  office  refused 
to  attend  to  notices  of  the  assignment  of  shares  by  the 
proprietors ;  and,  therefore,  unless  some  sort  of  notice 
had  been  given  in  this  case,  I  should  have  thought  that 
the  shares  must  be  taken  to  have  passed  to  the  as- 
signees. For  I  could  never  understand  the  principle 
on  which  it  is  contended,  that  though  notice  is  re* 
quired  of  the  assignment  of  a  bond,  it  is  not  requisite  in 
the  case  of  an  assignment  of  property  of  this  descrip- 
tion, notwithstanding  it  is  affected  by  a  trust..  But 
connecting  the  declaration  of  trust  with  the  information 
^en  to  one  of  the  directors  and  the  actuary,  I  cour 
eeive  that  that  is  tantamount  to  notice;  and  that  as  the 
matter  stands^  the  petitioner  is  entitled  to  the  order 
that  he  prays. 

£bskine,C.J. — If  notice  had  been  essential,  I  think 
there  was  sufficient  in  this  case ;  but  my  judgment  was 
founded  on  the  declaration  of  trust  alone. 

Ordered  as  prayed.. 
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1:835. 

Ex  parte  Thomas  Cofpard  and  John  Gates. — In  the 

W^rattr,  matter  of  Richard  Thornton. 

conv^s'hM  real  XHIS  was  the  petition  of  two  creditors^  claiming  a 
Swtert  npon  ^^^  ^^  certain  property  of  the  bankrupt,  under  the  fol- 
Z^^^^^i  lowing  drcumatances:- 

Jj^^^^j»*^  In  the  year  188S,  the  bankrupt,  who  carried  on  the 
enters  into  an     business  of  a  brewer,  conveyed  all  his  real  and  personal 

agreement  with  • 

them  as  to  the    estate,  conristing  (amongst  other  things)  of  a  brewery 

sale  of  the  pro- 
perty ;  after       and  two  publie-houses  at  Horsham  and  Brighton,  sub- 

which  he  takes    .  ,  ,  .  «.    i  .  •  ^ 

Ibrdbie  posses-  ject  to  mcumforances,  to  the  use  of  the  petitioner  Cop*- 
11^111^  Se  tros-  IMzre/  and  John  Dawson,  in  trust  to  discharge  several 
a^on"of^eject-  clebts  due  from  the  bankrupt.  And  it  was  agreed,  diat 
hUm^wCch*^  if  the  above  trustees  should  think  it  advisable  to  ad- 
wiUi  another  yancc  money  out  of  thefar  own  fiinds'for  the  more  speedily 
ferred  to  the  liquidating  the  debts,  they  were  to  be  at  liberty  so  to 
arbitrator.  The  do ;  and  in  that  case  should  retain  possession  of  the 

award  finds,  that 

the  creditors       property,  until  they  should  be  reimbursed  the  money 

were  entitled  to-.-. 

ieco?er  in  the     laid  out  by  them,  with  liberty  to  sell  the  property  for 

action  of  eject- 
ment, and         any  of  the  above-mentioned  purposes.     Down  to  De*- 

directs  that  a  •        •■  e%rkA  •  »  i    • 

sum  of  money  cember  18^4,  vanous  sums  of  money  were  expended 
tothetrMte»*  ^X  ^^^  trustees,  and  at  that  time  Dawson  was  removed 
rarre7by*them  ^^^^  ^^^  trust,  and  the  petitioner  Gates,  by  the  bank- 
SthcttMta^^"  rupt's  desire,  was  substituted  in  his  place.  In  Ja- 
i^to\meJte\S  ""*^y  ^^^^'  Gates,  at  the  request  of  the  bankrupt, 
in  default  of      paid  to  Dawson  1248/.  10^.  llrf.,  and  in  February  fol- 

payment,  that  •  .  "^ 

the  property       lowing  151Z.  lls.dd.,  making  together  14O0L2s.  8rf., 

shall  be  sold,       ...  o       o 

and  the  proceeds  in  satisfaction  of  advances  made  by  Dawson  in  execu- 

applied  in  dis- 
charge of  |he      tion  of  the  trusts.     Dawson  died  in  September  18S6; 
debt  dne  to  the      a         i_*i  ii  t*  ^  t 

trastees.  Held,  after  wnich  several  other  sums  of  money  were  advanced 
was  no\ha^    ^y  ^^®  petitioners  in  execution  of  the  trusts. 

•^  upon  the  land ; 
but  that  it  did  not  destroy  the  lien  thereon,  which  the  deed  had  expressly  given  to  the 
trustees  for  the  expenses  incurred  by  them  in  the  execution  of  the  trusts. 
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Bj  agreement  dated  the  30th  January  18S7,  and       ISSS. 
made  between  the  bankrupt  and  the  petitioners,  the      jixpartt 
brewery  with  the  two  pubUc-houses  and  other  parta  of    ^H^,^ 
the  property,  which  had  been  so  assigned  by  the  bank- 
rapt  upon  the  before-mentioned  trusts,  were  agreed  to 
be  sold  by  the  bankrupt  and  Cappard  to  OateSf  subject 
to  certain  conditions  mentioned  in  the  agreement. 

Between  the  SOth  January  1837  and  the  »2i  July 
18S8,  Gates  advanced  other  sums  of  money,  for  the 
purpose  of  carrying  on  the  business, of  the  bankrupt. 

Disputes  arose  respecting  the  terms  of  the  agree-* 
meat ;  and  the  bankrupt  on  die  SM  July  18S8  took 
fcrcible  possession  of  the  brewhouse,  and  ejected  Gates 
therefrom;  upon  which  an  action  of  ejectment,  and  ako 
another  action,  were  commenced  by  the  petitioners 
against  the  bankrupt.  These  actions  were  by  an  order 
of  nisi  priuB  referred  to  the  deciocm  of  an  arbitrator^ 
to  settle  aU  matters  in  difierence. 

On  the  3d  January  1832  the  arbitrator  made  his 
award;  whereby  he  awarded,  that  as  to  one  of  the 
actions  (being  the  action  of  ejectment  commenced  by 
the  petitioner  Coppard  against  the  bankrupt,  for  reco* 
▼ery  of  the  brewhouse,)  the  petitioner  Coppard  was 
entitled  to  recover  therein;  and  that  as  to  the  other 
action,  in  which  Gates  was  plaintiff  and  the  bankrupt 
defendant.  Gates  was  entitled  to  recover  the  sum  of 
790/.  9s.  J  and  that,  exclusive  thereof,  after  giving 
credit  for  sums  received  by  Gates^  and  the  amount 
of  so  much  as  the  bankrupt  was,  at  the  time  of  the 
order  of  reference,  entitled  to  set  off  against  the  de- 
mand of  Gates,  the  sum  of  57762.  &.  5d,  remained  due 
to  Crates,  in  respect  of  advances  made  by  him  in 
carrying  on  the  Igei^wery ;  and  that  upon  taking  the 
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1 SS8.  account  between  the  petitioner  Coppard  and  the  bank- 
jj^^j^  rupti  and  giving  the  hitter  credit  for  834^.  &.  for  beer 
Coppard      jn^j  {,y  CapparcL  a  balance  of  6902. 6s.  remained  due  to 

and  another.  ^        ^'^ 

Coppardj  for  money  advanced  by  him  for  the  bankrupt* 
The  arbitrator  further  awarded,  that  the  x>etitioner 
Gates  should  pay  all  the  liabilities  of  the  brewery,  and 
collect  for  his  own  use  all  money  due  thereto;  and 
that  in  consideration  of  the  advantage  to  be  derived 
from  Gates's  collecting  such  debts,  the  sum  of  150021 
should  be  allowed  as  a  deduction  firom  the  sum  of 
57762.  5^.  5(L ;  and  that  the  sum  of  4^62.  6s.  Sd.^  re- 
maining after  such  deduction,  together  with  the  6902. 
6$.,  with  interest  at  five  per  cent.,  should  be  paid  by 
the  bankrupt  to  Gates  by  certain  instalments;  and  in 
the  event  of  no  payment  being  made  by  a  certain  day, 
that  all  the  estate  and  interest  at  law  or  in  equity  of  the 
bankrupt  in  the  messuages,  brewhouse,  and  premises 
in  the  articles  of  agreement  described,  should  be  sold ; 
and  that  out  of  the  proceeds  of  the  sale,  if  sufficient  for 
that  purpose^  after  satisfying  the  other  prior  incum^ 
brances,  the  sums  of  4fOT62.  5s.  5d,  and  6902.  6s.  should 
be  paid  to  Gates. 

On  the  29th  March  1833  a  fiat  was  issued  against 
the  bankrupt;  and  on  the  ISth  July  following,  the 
bankrupt's  property  at  Brighton  was  by  direction  of 
the  assignees  put  up  for  sale  by  auction;  but  na  sale 
was  effected. 

On  the  16th  July  1833  Gutm  presented  a  petition 
to  this  Court,  stating  that  he  was  a  creditor  for  4S762. 
&.  5d,j  and  that  he  was  an  equitable  mortgagee  of  the 
property  of  the  bankrupt  at  Horsham  and  Brighton, 
as  would  appear  by  the  award  already  stated ;  and  that 
the  assignee,  without  authority,  hadladvertised  part  of 
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thk  property  to  be  sold;  and  therefore  pra3ring  that        ISSS, 
he  might  be  declared  an  equitable  mortgagee  of  the      ETptrte 
premises  in  question,  and  might  be  permitted  to  bid    ^^m^u 
at  the  intended  sale ;  which  was  accordingly  ordered ; 
and  the  further  consideration  of  the  petition  was  ad- 
journed. 

At  the  sale  which  afterwards  took  place^  Gates  bid 
10002.  for  the  brewery ;  and  other  persons  bid  for  and 
were  declared  the  purchasers  of  other  parts  of  the 
bankrupt's  property.  But  the  amount  of  the  purchase* 
money  was  insufficient  to  pay  off  the  debt  of  Ofites. 

The  ])etitioner  prayed,  that  on  payment  of  the  ex- 
penses of  the  sales  of  the  property,  on  which  the  peti- 
tioners claimed  a  lien,  the  residue  of  the  purchase- 
money,  after  discharging  the  prior  incumbrances,  should 
be  paid  to  the  petitioners. 

Mr.  RichardSf  in  support  of  the  petition.  There  is 
no  question  but  that  the  deed  of  18SS  gave  to  the  peti- 
tioners a  lien  upon  all  the  bankrupt's  property  therein 
mentioned,  in  respect  of  any  sums  which  they  should 
advance  in  performance  of  the  trusts  specified  in  the 
deed;  and  it  gave  them,  therefore,  a  right  to  stand 
precisely  in  the  place  of  the  cestui  que  trusty  for  the 
purpose  of  securing  such  advances.  But,  independent 
of  any  provision  contained  in  the  deed,  it  is  a  right 
founded  on  first  principles,  that  if  a  trustee  advances 
bis  own  money  in  execution  of  the  trusts  reposed  in  him, 
he  shall  have  a  lien  on  the  property  entrusted  to  him, 
out  of  which  he  was  to  have  discharged  those  trusts. 
The  deed,  however,  precludes  the  necessity  of  arguing 
to  that  extent;  for  the  right  of  lien  is  there  placed- 
beyond  all  doubt.     Up  to  the  time  of  the  award,  there 
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1833.       11  nptbing  to  destroy  that  lien ;  nor  is  there  any  thbg 
Expiffie      ^  ^b®  award  itself,  from  which  it  cau  be  contended 

•^^ftDoAor.    ^^  ^®  ^^  ^^  "^  '^y  ^^y  affected  or  diminbhed*. 
He  was  then  stopped  by  the  Court. 

• 
Mr.  RusseUy  for  the  assignee.  The  only  mode,  in 
which  the  petitioners  can  claim  any  right  of  lien,  is 
under  the  award;  which  must  be  looked  upon  as  a 
fresh  arrangement  superseding  the  rights  acquired 
under  the  deed  of  18S3;  and  there  is  nothing  in  the 
award,  which  gives  the  petitioners  the  lien  they  now 
seek.  The  petition  itself  seems  to  rest  the  whole  daim 
of  the  petitioners  on  the  award  alone,  and  makes  no 
demand  of  lien,  in  reference  to  the  deed*  But  at  the 
time  of  the  execution  of  the  deed  the  bankrupt  was 
a  trader;  and  the  deed  itself  being  an  assignment 
of  all  the  bankrupt's  property,  would  therefore  consti- 
tute an  act  of  bankruptcy,  and  be,  ip9o  facto^  void ;  so 
that  under  the  deed  the  petitioners  could  derive  no 
rights  superior,  or  equal,  to  that  of  the  assignee  under 
the  bankruptcy*  It  is  not  a  deed  executed  mth  the 
formalities  required  by  the  Bankrupt  Act  (a),  so  as  to 
bring  it  within  the  exceptions  contained  in  tiie  fourth 
section  of  the  statute.  [Sir  6.  Rose.  I  do  not  think 
the  assignees  can  avail  themselves  of  that  objection. 
It  is  very  questionable,  if  that  deed  would  amount  to  an 
act  of  bankruptcy ;  besides  which,  you  must  prove  the 
petitioning  creditor's  debt,  on  which  the  ^present  £at  is 
founded,  to  have  been  existing  at  that  time ;  as  in  the. 
case  of  Ex  forte  Birkett,  re  Reynolds  (ft).]  [Ershine^ 
C.J.  Unless  the  petitioning  creditor's  debt  accrued 
interior  to  that  act  of  bankruptcy,  it  can  be  of  no 

(a)  6  Gm.  4.  c  16.  6.  4.  (fr)  %  Rm^,  71. 
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amL]    Then,  if  the  tieed  ilaelf  is  to  Jbe  conadered  as       IBSS. 
ettsblkhing  the  Sen,  the  cUm  of  the  petkionera  aMtat,;     ^^  paite 
OB  lefisrence  to  die  temu  of  ihe  deed^  be  looked  upon  as    J^^m^L. 
a  legal,  aad  sot  a  mere  equitaUe^  mortgage ;  and  there- 
fore the  petitioner  has  no  right  to  come  here^  but  ought 
to  have  gone  before  the  Commissioners  in  the  first 
iDstanee*    In  that  point  of  yiew,  thereCbre,  the  peti- 
tioner is  in  orror  in  presenting  this  petition.    [Sir  O. 
Son.  The  award,  by  finding  the  amount  of  the  debt 
due,  and  being  binding  on  the  parties  by  reason  of  the 
terms  of  the  submission  creating  an  agreement,  may 
^?e  a  13^  to  proof;  hot  no  lien  is  cieated,  except  by 
the  deed  of  18S3.]    [Sir  John  Croet.  The  avard  is 
iiHioded  on  the  submission  to  i«fer;  and  this  amounts 
to  an  agreement  that  that  shall  be  done,  which  the 
arbitrator  finds  to  be  right ;  and  the  award,  when  made, 
becomes  part  of  the  agreement  itself.]    [Mr.  Biekard». 
Suppose  A.  agrees  with  B.  to  purchase  a  bouse  of  him, 
&)r  such  sum  as,  in  the  opinion  of  a  surveyor,  shall  be 
deemed  sufficient ;  it  Is  clear,  that  upon  the  finding  of 
the  surveyor  a  Court  of  Equity  would  eufinrce  specific 
performance  of  the  agreement;  and  in  this  case  we 
claim  a  lien  for  the  sums  found  to  be  due  to  us  by  the 
award.]    Mr.  RusselL  The  agreement  of  1827  is  no 
charge  whatever  on  tfie  land.    The  deed  of  18S3  is 
the  sole  agreement,  on  which  the  claim  to  any  hen  on 
tbe  land  can  be  insisted  on;  and  the  subsequent  award, 
vaking  no  reference  to  that  deed  or  agreement,  does 
not  fix  the  sums  awarded  to  be  paid  by  tbe  bankrupt 
as  a  charge  on  the  land.    The  sde  question  then  to 
be  determined  here  is,  whether,  under  the  order  of 
veferenoe  of  nisr  prius,  the  award  of  the  arbitrator  gives 
to  tbe  petitioners  an  estate  in  the  land.    The  arbi- 
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IMS.        trator  had  no  pow^r,  by  the  order  of  reference,  to  give: 

gjjp^rte      An  interest  ui  the  land ;  and  therefore,  if  he  had  done- 

a^uoUier.    *^»  **  would  have  been  an  excess  of  his  authority,  and* 

not  binding  on  the  bankrupt,  but  more  especially  as 

against  the  bankrupt's  assignees* 

Mr.  lUckards,  in  reply.  The  award  ascertained  the. 
sums  due  to  the  petitioners ;  and  directed  that  if  those 
sums  were  not  paid  as  therein  mentioned,  the  pro- 
perty should  be  sold,  and  the  produce  applied  to  pay 
the  petitioner's  debt*  But,  independently  of  this,  the 
prior  conveyance  and  agreement  give  the  petitioners 
every  right  they  can  desire;  and  although  Oates  went 
in^  under  Ihe  reference,  yet  he  waived  no  prior  right  by 
so  doing* 

Erskine,  C.  J. — ^Whatever  security  the  petitioners 
were  entitled  to  by  virtue  of  the  original  deed,  will  be 
fully  given  to  them  by  the  order  we  are  about  to  make, 
and  whatever  money  has  been  lidd  out,  which  they 
were  authorized  to  expend,  will  be  also  properly  se- 
cured to  them.  But  I  cannot  see,  that  the  petitioners 
acquired  any  rights  under  the  subsequent  agreement, 
superior  to  those  given  them  under  the  deed  of  1823. 
I  do  not  think,  either,  that  the  award  gives  any  addi- 
tional right.  If  the  point  of  reference  to  the  arbitra- 
tor had  been  to  determine  the  amount  of  sums  dis- 
bursed by  the  petitioners,  for  expenses  incurred  by 
them  under  the  deed,  then  the  award  might  be  binding^ 
on  the  land,  as  to  the  sums  awarded  to  be  due;  but  the 
reference  was,  merely,  as  to  the  matters  in  dispute  in 
the  actions  commenced  by  the  petitioners  against  the 
bankrupt.    The  award  however  directs  the  property 
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to  be  sold,  and  tihe  debts  to  tfie  petitioners  to  be  paid  1833. 
out  of  its  produce  in  a  certain  manner^  If  the  bank-  eTdm 
mpt  had  refa«^  to  perform  tl*  award,  the  petitioner.  ^'^. 
would,  supposing  no  bankruptcy  had  interfered,  haye 
been  driven  to  the  Court  to  enforce  its  performance ; 
and  then  the  question  of  ihe  authority  would  neces- 
sarily have  been  raised ;  and  under  that  form  of  pro- 
ceeding, or  undep  the  present  petition, — ^whicfa,  under 
the  circumstances,  is  the  same  thing  ar  a  suit  in  equity, — 
in  order  to  give  effect  to  the  claim  under  the  award,  it 
must  be  proved  that  the  bankrupt  agreed  that  the  lien 
should  be  given.  This  cannot  be  done ;  and  no  case 
has  been  dted  to  show,  that  the  arbitrator,  without 
such  agreement,  had  authority  to  do  that  which,  the 
petitioners  contend,  he  has  done  on  the  present  oeca- 
saon.  But  the  order  proposed  will  meet  the  justice  of 
the  case. 

Sir  J.  Cross. — The  petitioners  have  stated  tiieir 
rights  perhaps  too  largely ;  although  tiiey  might  possibly 
have  been  correct,  according  to  the  true  construction 
of  the  agreement  of  reference.  But  this  has  never 
been  produced,  and  therefore  the  Court  knows  no- 
thing of  it  Many  other  difierences  may  have  been 
tnbmitted  by  this  agreement  to  the  decision  of  the 
arbitrator;  perhaps  the  identical  point;  and  perhaps 
the  submission  might  contain  an  agreement  to  give  the 
hen  now  contended  for.  In  the  absence  of  the  agree- 
ment of  reference  therefore,  I,  for  one,  cannot  {ure- 
sume  that  the  arbitrator  has  exceeded  his  authority ;  . 
those,  who  contend  he  has  done  so,  should  ^tablish 
it  as  a  fact.  The  assignees,  however,  wiD  not  be  pre* 
judiced  by  the  order  which  we  are  about  to  make. 
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183S.  Sir  6.  RosB  eoncrared  in  wHat  M  from  tfie  Ciiaef 

COPPARO 

jind  another. 

The  Order  directed,  that  it  ahoald  be  referred 


to  (be  Registrar  to  inquirei  whether  any  and 
what  sums  were  due  to  the  petitioners^  or  ei- 
ther of  them,  as  trustees,  in  respect  of  monies 
expended  in  die  due  execution  of  the  trusts ; 
and  that  in  making  such  inquiry,  regard 
should  be  had  to  the  award  (a);  that  the  pro- 
perty remaining  unsold  should  be  put  up  to 
sale,  with  liberty  to  the  petitioners  to  bid; 
that  the  proceeds  should  be  applied  to  pay 
the  expenses  of  the  sale,  in  the  usual  man- 
ner, and  then  in  payment  of  what  was  due 
to  the  petitioners,  with  liberty  to  prove  for 
any  deficiency;  reserving  further  directiona 
and  costs. 


(a)  The  Registrar  afterwaxds  reported,  that  the  turn  claimed  by  the  pe- 
titioners was  due  to  them  in  respect  of  monies  expended  in  the  doe  execu- 
tion of  the  trusts  mentioned  in  the  deed. 


1834.  Ex  parte  George  Williams  and  others. — In  the 

Cray's  Inn  Hall,  matter  of  JoHN  BiRKETT  WiENHOLT. 

JuUf  30.         _ 

An  order  of  the  IN  this  case  the  bankrupt  had,  many  years  after  the 

Lord  Chancellor  .       .  /.  ^i  •    •         l  ^--.i   j   ^ 

made  in  a  suit  issiung  of  the  Commission,  become  entitled  to  a  const*' 

an^ees,  was,  derable  property,  under  a  settlement  made  upon  his 

catio^orl^  father,  which  settlement  was  for  a  long  time  unknown  to 

i^ ^'^^nof  ^  asttgnees.    The  commission  issued  on  the  1st  May 

Bankruptcy. 
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180S;  under  which  92  ereditors  proved  debts  to  the  1884. 
amount  of  74^096^.  3s.  6dn  The  party  who  made  the  Expaite 
settlement  died  m  1817;  and  the  hankrupt  and  his  ^J^^^ 
sister  were,  after  much  Htigation,^  declared  to  be  enti- 
tled to  a  large  sum  of  money  in  equal  shares,  by  virtue 
of  the  tenufi  of  the  seltlement,  and  the  will  of  the 
party  who  had  made  it.  In  June  1833  the  assignees 
instituted  a  suit  in  Chancery  against  the  bankrupt 
and  various  other  parties,  for  an  account  of  all  aums 
he  had  so  recovered.  Proposals  having  been  made  to 
compromise  this  »ut,  a  moetiDg  of  the  bankrapt*s  cre- 
ditors was  called  to  consider  of  such  proposals  ;  when 
nineteen  creditors,  whose  debts  amounted  to  44,6542.| 
approved  of  the  compromise.  By  an  order  of  the 
Court  of  Chancery  made  in  this  suit  on  the  12th  July 
1834»  it  was  referred  to  the  Master  to  consider,  whe- 
ther it  would  be  for  the  benefit  of  the  bankrupt's 
creditors,  that  the  compromise  should  be  carried  into 
effect ;  and  on  the  25th  July  the  Master  made  his  re- 
port, whereby  he  certified  it  would  be  for  the  benefit 
of  the  creditors,  that  the  compromise  should  be  carried 
into  eflfect.  On  the  26th  July  the  Lord  Chancellor 
ordered  the  Master's  report  to  be  confirmed ;  but,  as 
he  doubted  his  jurisdiction  to  order  this  with  respect 
to  the  assignees,  he  ordered  that  the  assignees  should 
be  at  liberty  to  apply  to  the  Court  of  Review  to  ap- 
prove of  such  compromise  being  made.  It  appeared 
that  the  assignees  would,  if  the  compromise  was  cat- 
ried  into  eflfect,  receive  a  sum  of  10,000/.  and  up* 
wards,  to  be  divided  among  the  creditors;  and  the 
assignees  now  stated,  that  they  were  desirous  to  ac-* 
cept  the  same. 
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1884. 
Ex  parte 

WiLUAMS 


They  prayed,  therefore,  that  they  might  be  directea 
to  compromise  their  claim  in  the  said  suit,  pursuant  to 
the  terms  approved  of  by  the  Master  and  confirmed  by 
the  Lord  Chancellor* 


Mr.  Swanst&n,  and  Mr.  Bacon,  appeared  in  support 
of  the  petition. 

The  Court,  after  some  deliberation,  ordered,  that 
the  Lord  Chancellor's  Order  might  be  registered  in  ihe 
Court  of  Bankruptcy;  but  declined  making  any  further 

Order. 

# 


November  11. 

On  a  petition  to 
«tay  the  certifi- 
•cate  by  a  credi- 
tor, at  whose 
luit  the  bank- 
nipt  is  in  cus- 
tody, the  bank- 
rupt must  be 
•discharged  be- 
fore the  petition 
can  be  heard. 

The  rule  on 
such  petitions 
is,  that  the  party 
objecting  to  the 
certificate,  must 
himself  make 
out  a  case  to 
stay  it ;  the 
bankrupt  is  not 
bound  to' answer 
mere  allegations 
ipunded  on  in- 
formation and 
belief. 

The  non-pay- 
ment of  any  di- 
vidend is  not,  of 
itself,  a  sufiicient 
reason  to  stay 
the  certificate. 


£z  parte  Green. — In  the  matter  of  Armitstead. 

XHIS  was  the  petition  of  a  creditor,  who  had  not 
proved  under  the  fiat,  to  stay  the  bankrupt's  certifi- 
cate. It  appeared,  that  the  fiat  issued  in  February 
1833,  and  that*  the  bankrupt's  last  examination  had 
been  adjourned  sine  die;  the  assignees  having,  with  the 
consent  of  most  of  the  creditors,  made  arrangements 
with  the  bankrupt,  that  he  should  continue  to  carry  09 
his  business  for  the  benefit  of  his  creditors ;  and  they 
accordingly  never  took  possession  of  his  effects*  In  the 
year  1816  a  former  commission  had  also  issued  against 
the  bankrupt,  under  which  no  dividend  was  paid,  nei- 
^er  had  any  dividend  been  paid  under  the  present 
fiat.  The  petitioner  had  brought  an  action  against 
the  bankrupt  for  the  recovery  of  his  debt,  and  the 
bankrupt  was  now  in  custody  at  the  suit  of  the  peti- 
tioner in  this  action. 
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Mr.  SwoTiston,  who  appeared  for  the  bankrupt,  took        1854. 
a  preliminary  objection  to  the  petition,  viz.,  that  the       ETmirte 
bankrupt  must  be  discharged  from  custody  before  the       Onmt. 
petition  could  be  beard ;   and  cited  JEx  parte  Bos- 
tock{a\  where  it  was  held,  that  a  creditor,  by  peti- 
tioning to  stay  the  certificate,  makes  his  election  to 
come  in  under  the  commission  for  every  provable  debt 
which  may  be  owing  to  him  from  the  bankrupt;  and 
that  the  bankrupt  must  be  therefore  discharged  from 
any  action  pending  against  him  by  the  creditor,  in  re- 
spect of  any  such  debt,  before  the  petition  can  be  pro- 
ceeded in. 

Mr.  Ayrton,  in  support  of  the  petition,  said,  that  in 
Sx  parte  Bostock  the  creditor  applied  to  prove,  as  well 
as  stay  the  certificate ;  which  was  not  so  in  the  present 


£rskin£,  C.J. — If  you  petition  to  stay  the  certifi- 
cate, you  come  in  under  the  commission,  as  much  as  if 
you  had  proved  your  debt. 

Sir  J.  Cross. — If  that  were  not  so  holden,  a  bank- 
rupt could  be  frequently  impeded  in  obtaining  his 
certificate,  by  the  mere  circumstance  of  one  creditor 
holding  out,  and  refusing  to  come  in  under  the  com- 
mission. The  petitioner  has  no  lociis  standi  in  Court, 
unless  he  forthwith  discharges  the  bankrupt  out  of 
custody.  * 

Sir  G.  Rose  concurring. 

The  petition  was   ordered   to   be  dismissed, 
With  costs. 

(a)  1  Dea.&  Chit.  383. 
VOL.  IV.  I 
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1884.  Shortly  after  this  order  was  made^  the  solicitor  for 

j^~^      the  petitioner,  who  was  not  in  Court  when  the  petition 

Gauw.  ^^  called  on,  applied  to  the  Court  that  the  petition 
might  be  restored  to  the  paper,  on  the  ground  that  the 
petitioner  consented  to  abandon  the  action  and  dis* 
charge  the  bankrupt,  and  nyike  his  election  to  come 
in  under  the  fiat ;  upon  which  the  Court  ordered  the 
petition  to  be  restored  to  the  paper. 

Mr.  Ayrton  then  proceeded  to  read  the  petitioner's 
affidavit   in   support   of  the  petition,  which  stated^ 
that  the  petitioner  was  informed   and   believed  that 
some  of  the  bankrupt's  creditors,  who  had  signed  his 
certificate,  had  been  induded  to  do  so  in  consequence 
of  some  security,  which  the  bankrupt  had  given  thein 
for  payment  of  their  debts.     [Sir  6.  Hose,   Informa- 
tion and  belief  is  not  worth  one  farthing  against  a  cer- 
tificate.    If  that  is  all  the  evidence  you  have,  the  cer- 
tificate must  go.]     The  swearing  to  information  and 
belief  calls    for    some    answer    from    the  bankrupt. 
[^ErshineyC.J,  No — the  rule   upon   petitions  to  stay 
the  certificate  is,  that  the  party  objecting  to  the  certi- 
ficate must  himself  make  out  a  case  to  stay  it.]    The 
circumstance  of  the  bankrupt  having  paid  no  dividend 
under  the  former  commission,  nor  under  the  present 
fiat,  afibrds  a  sufficient  case;  as  appears  from  Ex  parte 
Cunning  ham  (a).    [^Jrskine^  C.  J.  The  petitioner  in  that 
case  prayed,  that  creditors  might  come  in  and  dissent, 
but  did  not  pray  to  stay  the  certificate  on  that  ground 
alone;  and,  from  what  Lord  Eldan  says  in  Ex  parte 
Ming{p\   though   the  non-payment  of  any  dividend 

(a)  Mont.  B.  L.  152.  (^  11  Vei.  417. 
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may  afford  a  strong  reason  for  staying  the  certificate,        1884. 
it  is  by  no  means  a  conclusive  reason.] 


Mr.  Swanstan^  contri^  was  stopped  by  the  Court. 

EasKiNEy  C.J. — This  is  quite  a  different  case  from 
that,  where  a  creditor  receives  a  bonus  to  induce  him  to 
sign  the  certificate ;  for  nothing  of  that  kind  appears 
in  the  present  case.  It  cannot  for  a  moment  be  de- 
nied, that  the  merfe  circumstance  of  no  dividend  having 
been  paid  under  the  fiat,  is  not  of  itself  sufficient  to 
stay  the  certificate.  It  may  be  one  of  several  circum* 
stances  which  may  be  taken  into  account,  and  may  be 
one  of  suspicion  as  to  the  integrity  of  the  bankrupt's 
conduct.  But  here  it  appears,  that  the  creditors  had 
sack  confidence  in  the  bankrupt,  that  he  was  allowed 
to  carry  on  his  business  for  their  benefit.  Then,  if 
there  having  been  no  dividend  is  not  enough  to  stay 
the  certificate,  upon  what  other  ground  are  we  called 
upon  to  refuse  it  in  this  case.^  The  only  one  alleged  is, 
the  mere  information  and  belief  of  the  petitioner,  that 
some  security  was  obtained  by  some  of  the  creditors 
from  the  bankrupt,  in  oonrideration  of  their  signing 
the  certificate,--^without  adducing  any  evidence  what* 
ever  of  that  fact.  But,  on  petitions  to  stay  the  certi- 
ficate, there'  must  be  an  allegation  of  a  specific  fact* 
and  such  evidence  of  it,  as  will  be  of  itself  sufficient  to 
induce  the  Court  to  withhold  the  certificate.  The 
affidavits  on  the  other  side,  however,  expressly  deoy 
the  truth  of  what  the  petitioner  has  stated  on  mere 
hearsay  evidence ;  and  allege,  moreover,  that  tlie  Ar- 
rangement Entered  into  by  the  bankrupt  with  his  cre- 
ditors, for  continuing  bis  business,  was  for  the  benefit 

I  2 


Ex  parts 
Grben* 


116  CASES  IK  BANKRUPTCr. 

1834.       otall  his  creditors;  nor  does  there  appear  any  thing  in 
Exwie      ^^^^  arrangement^  to  suggest  the  slightest  imputation 

Obebh.         of  fraud. 

Sir  J.  Cross. — The  only  ground  that  the  petitioner 
has  alleged  for  staying  the  bankrupt's  certificate  is, 
that  the  signatures  of  some  of  the  creditors  to  it  were 
purchased  by  some  security  given  to  them  by  the 
bankrupt.  But  the  petition  has  adduced  no  evidence 
of  this ;  and  the  bankrupt  positively  denies,  on  his 
oath,  that  such  was  the  fact. 

Sir  G.  Rose. — There  is  no  doubt  that  the  rule  on 
proceedings  to  stay  the  certificate  is,  that  the  peti- 
tion must  state  facts  sufficient  to  induce  the  Court 
to  stay  it ;  otherwise  no  order  will  be  made  for  that 
purpose.  With  respect  to  the  objection,  that  no  di- 
vidend has  been  paid  under  the  commission,  that  is 
a  very  slight  circumstance  on  which  to  found  an  oppo-« 
«ition  to  it;  for  the  act  of  parliament  never  contem- 
plated the  amount  of  the  dividend,  be  it  more,  or  be 
it  less,  as  an  objection  to  the  bankrupt  obtaining  his 
certificate;  and  never,  in  my  experience,  has  the  certifi- 
cate been  stayed  for  this  cause  alone.  As  to  any 
statement  of  information  and  belief  in  a  matter  of  this 
kind,  that  is  so  very  loose  and  uncertain  a  charge,  that 
it  is  impossible  for  the  Court  to  deal  with  it.  Then  is 
there  any  evidence  before  us  of  any  one  fact  sufficient 
io  induce  the  Court  to  withhold  the  certificate  from 
'this  bankrupt,  after  he  has  obtained  the  signatures  of 
the  requisite  number  of  creditors.  The  arrangement 
made  by  the  assignees  with  the  bankrupt,  as  to  his 
carrying  on  his  former  business,  was,  -it  appears,  made 
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under  the  sanction,  and  with  the  approbation,  of  the       1834. 
Commissioners;  and  does  not  support  the  allegation       Kxparto 
in  the  petition,  that  securities  for  their  debts  were  im- 
properly given  to  the  bankrupt's  creditors,  to  induce 
tbem  to  sign  his  certificate. 

The  Petition  was  finally  dismissed  with  costs. 


Ex  parte  Stevens. — In  the  matter  of  Stevens. 

WestminiUrt 
nn  •  t  •  1       ■  1  ^^'  1^' 

1  HIS  was  the  petition  of  a  creditor,  with  whom  the  oo  a  deposit  of 
bankrupt  had  deposited  a  policy  of  insurance  on  the  suraoMby  way 
life  of  a  third  person,  by  way  of  equitable  mortgage,  ^^5^'^*^*5i 
prayinir  for  the  usual  order  of  sale.  ?.""*  ^^*  "®^_ 

*     '     ^  he  OD  the  mort- 

gagee, to  show 
that  notice  of 

Mr.  Wright  appeared  in  support  of  the  petition.         the  deposit  was 

given  to  the 
ofiice  before  tb* 
act  of  bank- 

Mr.  Swanstaut  contri,  objected  to  the  sufficiency  of  niptcy,— but 

,,,..,  .  .  •  /•    1        1       with  the  assig- 

tbe  auegation  m  the  petition,  as  to  notice  of  the  de-  nees.  to  show 
posit  being  given  to  the  Insurance  Office^  the  petitioner 
not  expressly  alleging  that  the  notice  was  given  before 
the  act  of  bankruptcy.  It  was  also  suggested,  that  it 
would  be  very  inexpedient  to  sell  the  policy  at  the  pre- 
sent moment,  inasmuch  as  the  party  whose  life  was  in- 
sured was  so  ill,  that  he  was  expected  every  day  to  die» 


The  Court  thought,  that  the  onus  lay  on  the  as- 
signees, to  shew  that  notice  was  not  given  to  the  office 
before  the  act  of  bankruptcy ;  and  that  it  was  their 
duty  to  inquire  how  the  fact  really  was  ;  and  if  it  turned 
out,  upon  inquiry,  that  the  notice  was  given  after  the 
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1834. 

Ex  parte 
SrsVitNt. 


act  of  bankruptcy,  that  the  assignees  might  then  come 
again  to  the  Court. 

Ordered,  that  it  should  be  referred  to  the 
Commissioner  to  direct  a  sale  of  the  policy, 
taking  into  his  consideration  the  time  that 
would  be  most  advantageous  for  such  sale. 


Wegtminster, 
Nov.  14. 

An  assignee, 
who  has  been 
gailtyofmiscon- 
ductp  applies  to 
be  discbargedy 
on. payment  of 
cosu.    The 
Court  refused  to 
act  on  the  sug- 
gestion of  the 
respondent,  that 
the  nature  of  his 
misconduct 
should  be  stated 
in  the  order  for 
hp removal;  but 
directed  that  the 
order  should  be 
without  preju- 
dice to  any 
future  applica- 
tion against 
him. 


Ex  parte  Angle. — In  the  matter  of  Smith. 

XhIS  was  the  petition  of  an  assignee,  praying  to  be 
discharged  from  the  trust.  The  petitioner  acknow- 
ledged that  he  had  been  guilty  of  great  misconduct, 
that  the  debt  he  had  proved  was  an  unfounded  claim, 
and  that  in  point  of  fact  he  was  a  debtor  to  the  estate ; 
but  he  offered  to  pay  the  costs  incidental  to  his  re- 
moval, and  to  render  any  assistance  which  might  be 
required  of  him. 

Mr.  Swanston,  in  support  of  the  petition,  said  that 
the  petition  was  in  the  paper  for  hearing  some  days 
ago ;  when  it  was  suggested  that  there  was  a  counter- 
petition  pending,  praying  that  the  assignee  might  be 
removed  on  the  ground  of  misconduct,  and  that  it 
would  be  very  inconvenient  that  he  should  be  dis- 
charged  before  that  other  petition  came  on  for  hearing. 
But  as  that  petition  has  never  been  served  on  the  as- 
signee, there  is,  consequently,  no  respondent;  and 
therefore  the  assignee  is  entitled  to  an  order  on  this 
petition. 

Mr.  J.  Russell,  and  Mr.  BetheU,  contra^  urged  that 
the  real  cause  of  the  removal  of  the  assignee  should 
be  made  to  appear  in  the  order — the  assignee  having 
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admitted  that  he  was  guilty  of  proving  a  fictitious  debt.       *18d4. 
The  assignee  now  applied,  on  his  own  petition,  to  be       £x  parta 
removed^  to  prevent  the  exposure  of  his  misconduct,         *'*'"* 
It  was  therefore  proper,  under  these  circumstances, 
that  the  grounds  of  his  removal  should  be  recited  in 
the  order,  and  that  he  should  be  directed  to  pay  such 
costs  as  the  Commissioner  should  find  he  had  occa- 
sioned to  the  estate  by  his  misconduct. 

Erskime,  C.  J. — The  circumstances  disclosed  by 
the  respondent  confirm  the  necessity  of  the  imme- 
diate removal  of  the  petitioner  from  being  assignee ; 
bat  if  we  make  an  orfler  in  the  terms  suggested  by  the 
respondent,  the  assignee  would  then  not  draw  up  the 
order,  and  he  would  continue  assignee,  at  the  peril  of 
the  estate.  The  proper  way  of  proceeding  ia,  to  pre- 
sent a  petition  against  the  assignee,  making  the  charge 
against  him  specially,  and  calling  upon  him,  in  the 
usual  manner,  to  answer  the  matters  of  the  respondent's 
affidavit.  The  order  for  the  assignee's  discharge  on 
this  petition  will  not  cripple  the  jurisdiction  of  the 
Court  to  deal  with  him  hereafter,  as  the  justice  of  the 
case  may  require. 

Sir  J.  Cross. — If  the  respondent  had  applied,  that 
the  order  on  this  petition  should  be  deferred,  until  a 
petition  had  been  presented  against  the  assignee,  em- 
bodying the  charges  stated  in  the  respondent's  affidavit, 
I  should  liave  thought  it  but  reasonable  that  we  should 
have  forborne  to  make  any  order  at  present  on  this 
petition.  But  I  think  there  is  no  ground  for  having 
these  matters  introduced  into  the  order  of  the  Court 
on  this  petition. 
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1 8S4. 

£x  parte 
Angle. 


Sir  G.  Rose. — It  is  impossible  to  engraft  on  our 
order  on  this  petition  the  allegations  contained  in  the 
respondent's  affidavits.  The  respondent  must  present 
a  petition ;  and  the  party,  though  discharged  from  his 
trust  by  our  present  order,  will  still  be  quasi  assign^, 
for  the  purpose  of  any  complaint  against  him  on  the 
part  of  the  respondent. 


Ordered,  that  the  petitioner  should  be  dis- 
charged from  being  assignee,  and  that  a  new 
assignee  should  be  chosen  in  his  room,  the 
petitioner  paying  all  the  costs  occasioned  by 
his  removal ;  and  that  the  Order  should  be 
without  prejudice  to  any  future  application 
against  the  petitioner,  in  respect  of  any  matter 
-or  thing  in  this  bankruptcy. 


£x  parte  John  Carlon. — In  the  matter  of  Thomas 

BiKKS. 

1  HE  petitioner  in  this  case  prayed,  that  the  official 
assignee  might  be  directed  to  pay  over  to  him  a  sum  of 
money  which  had  been  received  under  the  following 
circumstances : — 

It  appeared,  that  in  March  1833  the  bankrupt,  who 
pletethecoD-     carried  on  the  business  of  a  tallow-chandler,  repre- 

tract,  applies  to 

the  pebuooer  to  sen  ted  to  the  petitioner,  that  unless  the  bankrupt  could 

Assist  him,  by 

delivering  a  part  make  and  disposc  of  a  large  quantity  of  handles,  he 

of  the  quantity 

contracted  for ;  which  the  petitioner  agreed  to  do,  provided  the  candles  were  delivered  in  the 
petitioner's  own  name.  The  bankrupt  undertakes  to  do  this,  makes  out  a  bill  of  parcels  in 
the  petitioner's  name,  and  sends  his  own  waggons  for  the  purpose  of  delivering  the  candles  at 
the  Ordnance  depdt.  'llie  official  assignee,  after  the  ban|^niptcy,  receives  from  the  Oidnance 
Board  the  price  of  the  candles  which  had  been  furnished  by  the  petitioner.  Heldt  that  he 
was  bound  to  refund  it  to  the  petitioner. 


Wettmimter, 
Nov.  14. 

The  bankrupt, 
having  a  con- 
tract with  the 
Ordnance  Board 
for  the  delivery 
of  a  certain 

2uantity  of  cau- 
les,  and  being 
unable  to  com- 
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should  be  obliged  to  discharge  many  of  his  men^  and  1834. 
his  manufactory  would  become  almost  useless  to  him ;  sTparte 
and  he  urged  the  petitioner  to  buy  of  him  about  1000  ^^k^''* 
dozen  pounds  of  candles,  stating  that  he,  the  bankrupt, 
could  for  ready  money  sell  such  candles  at  the  rate  of 
&.9cf.  per  dozen  pounds,  which  would  yield  to  him  a 
profit;  and  that  if  the  petitioner  kept  the  candles  until 
the  summer,  he,  the  petitioner,  would  realize  sufficient 
profit  to  cover  the  outlay  and  the  expenses.  The  peti- 
tioner, being  desirous  of  assisting  the  bankrupt,  was 
induced  to  accede  to  his  request ;  and  accordingly  pur« 
chased  of  him  candles  to  the  amount  of  300/.,  and 
boxes  for  the  amount  of  12/.,  for  which  the  petitioner 
paid  the  bankrupt  before  the  candles  were  made  or 
delivered,  in  order  to  enable  him  to  purchase  tallow  at 
first  hand;  but  the  candles  packed  in  boxes  were 
afterwards  made  and  delivered  by  the  bankrupt  to  the 
petitioner. 

In  July  1833  the  bankrupt  represented  to  the  peti« 
tioner,  that  he  was  under  a  contract  with  the  Board  of 
Ordnance  to  deliver  to  them  a  certain  quantity  of  can- 
dies,  and  that  he  was  unable  to  complete  the  contract. 
Knowing,  therefore,  that  the  petitioner  had  the  above-* 
mentioned  candles  in  his  possession,  he  requested 
him  to  deliver  a  certain  quantity  at  the  Ordnance 
dep6t  in  Tooley  Street;  which  the  petitioner  agreed 
to  do,  provided  the  candles  could  be  delivered  in  the 
petitioner's  own  name,  so  that  the  petitioner  would 
have  a  right  to  call  for  the  payment  of  them ;  and  the 
bankrupt  undertook  to  make  inquiry  for  that  purpose. 
The  bankrupt  having  afterwards  informed  the  peti- 
tioner, that  the  candles  would  be  received  at  the  depot 
in  his  name,  and  that  the  petitioner  would  have  a  right 
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1834.  to  call  for  payment  of  them,  the  petitioner  consented  to 
Ex  part*  deliver  to  the  Ordnance  a  certain  quantity,  amounting 
in  value  to  the  sum  of  204/.,  packed  in  boxes,  .which 
w^re  to  be  returned  to  the  petitioner.  The  petitioner, 
being  unacquainted  with  the  precise  mode  of  trans- 
acting business,  requested,  the  bankrupt  to  make  out 
the  bill  of  parcels  to  accompany  the  candles;  which  he 
accordingly  did,  and  sent  the  same  to  the  petitioner  for 
his  perusal ;  this  enabled,  the  petitioner  to  see  that  the 
bill  of  parcels  was  made  out  in  his  own  name  as  the 
seller.  The  petitioner  havfng  no  waggons  and  horses, 
the  bankrupt  proposed  to  him  that  the  waggons  of  the 
bankrupt  should  convey  the  candles  from  the  house  of 
the  petitioner  to  the  Ordnance  dep6t;  and  the  candles 
were  accordingly,  with  such  bills  of  parcels,  so  deli« 
vered.  The  candles  were,  in  July  1833,  in  the  posses- 
sion of  the  petitioner  at  Kilburn,  in  Middlesex;  and 
the  price,  at  which  the  petitioner  was  to  be  paid  for 
them,  was  at  the  rate  o(6s.  per  dozen,  pounds ;  but  the 
price,  at  which  the  bankrupt  had  contracted  to  (jleliver 
them  to  the  board,  was  at  the  rate  of  5$.  7|c2«  per  dozen 
pounds.  The  difference  between  these  two  prices  was 
paid  to  the  petitioner  by  the  bankrupt  previous  to  the 
delivery  of  the  .candles  by  the  petitioner,  in  order  that 
the  petitioner  might  receive  the.  remainder  from  the 
Board  of  Ordnance. 

On  the  7th  August  1833,  a  fiat  in  bankruptcy  issued 
against  Birks  ;  shortly  after  which  the  official  assignee 
applied  to  the  Board  of  Ordnance,  and  received  the 
sum  of  86/.  10«.,  for  part  of  the  candles  so  delivered 
by  the  petitioner,  as  well  as  the  sum  of  61.  10^.  for  the 
boxes  in  which  the  candles  were  delivered;  and  he  de- 
clined to  pay  over  this  money  to  the  petitioner. 
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The  petitioner  therefore  prayed,  that  the  official  as-        ^^^^- 
signee  might  be  ordered  to  pay  to  the  petitioner  these       Ex  parte 
several  sums  of  86/.  10tf»,  and  6/.  10s. 

Mr.  Chandkss,  in  support  of  the  petitioni  undertook 
that  the  petitioner  should  bring  no  action. 

Mr.  Swanston^  for  the  assignees.  The  question  in 
this  ease  is  entirely  one  of  legal  right,  namely,  whether 
the  petitioner  was  entitled  to  receive  this  money,  or 
the  bankrupt.  The  contract  for  the  candles  was  made 
by  the  Board  of  Ordnance- with  the  bankrupt;  and  he 
was  the  p»rty,  to  whom  the  Ordnance  was  >  bound  to 
pay  the  price  of  them.  The  Board  knew  nothing  of 
the  petitioner;  and  the  candles  were  delivered,  in  per- 
formance of  the  bankrupt's  contract.  If  the  Board  of 
Ordnance  were  not  indebted  to  the  petitioner,  he  could 
not  recover  it  from  them  in  an  action  at  law ;  and  there-" 
fore  he  is  not  entided  to  receive  the  money,  under  an 
order  of  tlus  Court. .  The  candles,  or  the  price  of  them, 
roust  be  considered  as  having  been  in  the  order  and 
dispoation  of  the  bankrupt. 

Erskine,  C.  J.-?— The  petitioner's  claim  in  this  case 
does  not  depend  upon  any  technical  ground,  but  on 
the  sound  principles  of  justice.  If  the  petitioner  had 
re-sold  the  candles  to  the  bankrupt,  and  then  the  bank- 
rupt had  sold  them  to  the  Ordnance,  the  case  would 
have  been  presented  to  us  under  a  different  aspect. 
But  the  petitioner  plainly  showed  by  his  conduct,  that 
he  was  unwilling  to  trust  the  bankrupt ;  for  he  stipu- 
lates to  send  the  candles  to  the  Ordnance  Board  in  his 
own  name.    In  an  action  at  law  for  recovery  of  the 
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I8S4.  price  of  the  candles,  under  these  circumstances,  there 
Ex  parte  ^^  ^^  doubt  but  that  he  would  have  been  entitled  to 
Cablon.  jjg^  ^jjg  original  contractor's  name.  If  the  bankrupt 
had,  before  his  bankruptcy,  received  the  money  from 
the  Ordnance  OiBce,  that  would  also  have  made  some 
difference  in  the  case;  for  the  petitioner  then  could 
only  have  proved  for  the  amount  under  the  fiat.  But 
the  payment  was  not  made  until  after  the  bankruptcy ; 
the  money  therefore,  which  has  been  received  by  tlie 
assignee,  is,  to  all  intents  and  purposes,  the  money  of 
the  petitioner;  and  the  assignee  must  be  considered  as 
a  trustee  for  the  party  lawfully  entitled  to  it,  upon 
the  same  principle,  as  when  the  holder  of  a  bill  of  ex- 
change receives  more  than  the  balance  due  to  him  on 
the  bill,  he  holds  it  as  trustee  for  the  party  who  is 
really  entitled  to  it.  It  is  impossible  to  contend  in  this 
case,  that  the  candles  were  in  the  order  and  disposition 
of  the  bankrupt,  with  the  consent  of  the  true  owner. 

Sir  J.  Cross. — I  think,  after  proof  of  the  facts  as 
stated  in  this  petition,  that  this  case  is  a  very  clear  one* 
It  appears,  that  the  bill  of  parcels  of  the  candles  was 
originally  made  out  in  the  name  of  the  petitioner  as 
the  seller,  pursuant  to  the  stipulation  that  he  made 
with  the  bankrupt  for  that  pui pose.  It  is  very  pro- 
bable, however,  that  the  bankrupt  afterwards  substi* 
tuted  his  own  name  in  a  different  invoice;  for  it  is  not 
reasonable  to  suppose,  that  the  Ordnance  Board  would 
otherwise  have  paid  the  price  of  them  to  the  official 
assignee.  But  we  are  now  to  consider  what  was  the 
authority  given  by  the  petitioner  to  the  bankrupt ;  and 
that  was  only  to  sell  them  in  the  name  of  the  petitioner^ 
and  not  in  the  bankrupt's  own  name. 
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Sir  G.  Rose. — I  never  knew  a  case,  in  which  as* 
signees  could  act  more  properly,  than  by  refunding  this 
money  to  the  party  who  is  really  entitled  to  it,  and  thus 
show  that  they  do  not  seek  any  benefit  from  the  bank- 
rupt's fraud  ;  for  there  appears  to  be  little  doubt,  that 
the  bankrupt  fraudulently  sold  the  goods  to  the  Ord- 
nance Board  in- his  own  name,  after  an  express  agree- 
ment on  his  part  to  deliver  them  in  the  name  of  the 
petitioner.  The  assignees,  therefore,  cannot  take  ad- 
vantage of  chis  fraud,  but  must  hold  the  money  as  re- 
ceived  for  the  use  of  the  petitioner. 


1834. 

Ex  parte 
Carlon. 


Ordered  as  prayed. 


Ex  parte  Taylor. — In  the  matter  of  Percival.  Wetimimter 

November  14. 

J  HIS  was  the  petition  of  a  credift>r  to  stay  the  bank-  a  creditor,  who 
rupt's  certificate,  and  also  to  supersede  the  fiat,  on  the  nipt  after  pruv- 
ground  of  its  being  fraudulently  concerted,  and  for  the  J^f-  ievenhe- 
mere  purpose  of  enabling  the  bankrupt  to  procure  his  Jtay^e^firet^ 
certificate.     It  appeared,  that  the  petitioning  creditor  ^ficar^^^f  tT'" 
was  the  bankrupts  own  father,  to  whom  the  bankrupt  «»«gn««»  of  the 

*^  *^     creditor  do  not 

was  clerk,  at   a  salary  of  701,  a-year.     The  balance  interfere. 

Semble,  that 

sheet  filed  with  the  proceedings,  contained  this  extra-^  whea  a  fiat  is 

issued  against  a 

ordmary  entry : — "  Debts,  none — creditors,  none — pro-  trader  who  has 

U  1  19  no  property,  it 

iits,  none — losses,  none.  ought  at  least  to 

appear,  that 
there  was  some 

Mr.  T\mss  appeared  in  support  of  the  petition.  1"^^^^ 

by  means  of  the 

Mr.  SwanstoUf  and   Mr.  Bacon^  who  appeared  for     Costeare 
the  bankrupt,   took    a    preliminary  objection  to   the  againstany" 


against  any 
party  appearing 
OB  apetitioD,  who  eodeavouts  to  support  a  case  of  fraud;  whether  the  coits  are  prayed,  or  not. 
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1334.       hearing  of  the  petition,  on  the  ground  that  the  aflSdavit 

Expvte      ^^  support  of  it  was  sworn  before  the  petition  was  pre- 

lAYtoR.      sented;   the  affidavit  having  been  filed  on  the  14th 

October^  and  the  petition  not  presented  untU  the  15th. 

Sir  G«  Rose. — Let  the  petitioner  swear  his  affidavit 
again,  and  that  objection  is  disposed  of. 

Mr.  SwansUm  next  objected,  that  the  petitioner  was 
not  a  legal  creditor  of  the  bankrupt;  for  the  petitioner 
himself  had  become  bankrupt  since  he  had  proved  the 
debt  under  the  present  fiat.  The  debt,  therefore,  be* 
came  the  debt  of  his  assignees,  and  was  no  longer  the 
debt  of  the  petitioner.  With  respect  to  the  allegation 
of  the  fiat  being  concerted, — concerted  commissions 
are  protected  now  by  the  act  of  parliament  (a).  [J&«<- 
kine,C,J.  Not  if  a  commission  is  fraudulently  con- 
certed between  thtf  bankrupt  and  the  petitioning  ere* 
ditor.]  Then,  as  to  what  is  alleged  in  the  petition,  of 
the  fiat  being  issued  for  the  sole  purpose  of  enablmg 
the  bankrupt  to  obtain  his  certificate,  this  is  no  cir* 
cumstance  of  fraud;  nor  has  it  ever  been  determined, 
that  a  commission  would  be  bad,  although  issued  for 
such  a  purpose.  The  Court  ought  to  require  evidence 
of  an  exclusive  intention  of  the  petitioning  creditor  to 
efiect  some  other  object,  than  that  of  distributing  the 
assets.  If  there  is  but  a  mixed  intention,  the  Court 
cannot  say  then  that  the  fiat  is  bad. 

Erskine,  C.J. — The  fiat  in  this  case  appears  to  me 

(a)  See  6  Geo.  4.  c.  16.  s.  7. ;  but  that  only  eztendt  to  a  case,  where  the 
Commiasion  is  founded  on  the  particular  act  of  bankruptcy  there  specified, 
vis.  fiKng  a  dechuation  of  insoltency  at  the  Banknipt  Office. 
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to  have  been  fraudulently  concerted  between  the  bank-        1 834. 
rupt  and  the  petitioning  creditor,  for  the  purpose  of      Exo^rv^ 
white-washing  the  bankrupt;  nor  has  the  petitioning       ^AYLoa. 
creditor  made  any  attempt  whatever  to  support  the  fiat 
With  respect  to  the  objection  made  to  our  hearing  this 
petition,  on  the  ground  that  the  petitioner  had  become 
bankrupt  since  he  proved  the  debt,  aud  was  therefore 
no  longer  a  creditor,  the  answer  is,  that  the  petitioner 
is  a  creditor,  and  may  exercise  the  rights  of  a  creditor, 
if  his  assignees  do  not  interfere.     The  Courts,  indeed, 
have  gone  so  far  as  to  hold,  that  a  bankrupt  may  e\^en 
sue  out  a  commission  as  petidoning  creditor,  unless  his 
assignees  interfere  to  prevent  him.' 

Sir  J.  Cross. — It  does  not  appear  in  this  case,  that 
the  assignees  of  the  petitionisr  have  done  any  act  to 
repudiate  his  right  to  present  this  petition,  on  the 
ground  of  his  bankruptcy  having  occurred  subsequent 
to  the  proof  of  his  debt ;  and  therefore  the  objection 
to  the  petition,  on  that  ground  alone,  does  not  seem  to 
be  tellable. 

Sir  6.  RosB. — Where  a  bankrupt  has  no  property, 
and  the  petitioning  creditor,  well  knowing  that  fact, 
issues  a  fiat  against  him,  not  for  the  purpose,  of  course, 
of  any  distribution  of  property,  but  for  the  mere  pur« 
pose  of  enabling  the  bankrupt  to  obtain  his  certificate, 
and  get  discharged  from  his  debts,  without  paying  one 
farthing  in  the  pound ;  in  that  case,  it  is  impossible  to 
deny  that  the  fiat  is  void,  on  the  ground  of  fraudulent 
concert.  For,  in  order  to  render  a  fiat  good,  which  is 
issued  against  a  trader  who  has  no  property,  it  ought 
at  least  to  appear  in  evidence,  that  there  was  some 
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18S4.  prospect  of  property  to  be  got  from  issuing  the  6at. 
Ex^te  The  essential  question  here  is,  whether,  besides  the 
Taylor.  concert,  there  is  fraud  ?  The  grossest  mischief  would 
be  introduced  into  the  law  of  bankruptcy,  if  we  were 
to  say,  that  the  decisions  invalidating  concerted  com- 
missions were  not  to  apply  to  a  case  of  this  kind, 
where  the  fiat  has  been  fraudulently  concerted.  In  re- 
gard to  the  objection,  that  the  petitioner  has  no  locus 
standi  here  to-day,  because  he  has  become  a  bankrupt 
himself  since  he  proved  his  debt  under  this  fiat, — it 
might  perhaps  have  deserved  some  consideration,  if  the 
petitioner  had  been  a  bankrupt  under  two  commissions, 
and  had  not  paid  15^.  in  the  pound  under  the  second 
commission ;  because  in  that  case  it  might  have  been 
a  question,  whether  any  property  could  vest  in  the 
petitioner,  so  as  to  constitute  him  a  creditor.  But  as 
there  is  in  this  case  only  one  fiat  which  has  issued 
against  the  petitioner,  I  think,  if  his  assignees  do  not 
interfere  to  claim  any  interest  in  the  debt  which  the 
petitioner  has  proved,  that  he  is  entitled  to  claim  aH 
the  rights  incident  to  such  proof;  one  of  which  is,  to 
petition  to  stay  the  bankrupt*s  certificate.  In  my  opi- 
nion, the  fiat  in  this  case  ought  to  be  superseded,  with 
costs,  as  against  the  petitioning  creditor  and  the  bank- 
rupt. For  wherever  parties  appear  on  a  petition  which 
charges  fraud,  and  the  fraud  is  found  by  the  Court, 
costs  are  always  given  against  the  party  who  supports 
the  fraud. 

Mr.  SwaTiston,  and  Mr.  Bacon,  contended,  that  it  was 
contrary  to  all  precedent  to  give  costs  against  a  bank- 
rupt, where  they  are  not  prayed  by  the  petitioner. 
There  was  no  attempt  on  the  part  of  this  petitioner  to 
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fix  the  bankrupt  with  costs^  and  the  usual  course  is        1894. 
to  annul  a  fiat,  at  the  costs  of  the  petitioning  creditor.       -. 

Taylob. 

Ebskime,  C.  J. — Who  is  then  to  pay  the  costs  of 
this  day's  proceedings  ?  For  the  petitioning  creditor 
does  not  appear  to  support  the  fiat.  This  Court  has 
certainly  the  power  to  award  costs  against  any  party, 
whether  they  are  prayed,  or  not;  although  in  ordinary 
cases  it  does  not  do  so,  unless  the  costs  are  prayed. 

Sir  G.  RosB. — My  impression  is,  that  costs  are  al- 
ways given  against  a  party  in  a  case  of  fraud,  whether 
prayed  or  not — that  is  the  practice.  Seeing  what  kind 
of  a  case  this  was,  I  was  rather  anxious  that  the  bank- 
rupt should  come  in  on  this  petition,  that  we  might  be 
aUe  to  visit  him  with  costs;  the  rule  being,  as  I 
hare  already  stated^  that  where  a  party  does  appear 
in  support  of  ^a  case  of  fraud,  costs  are  uniformly  given 
against  him. 

Ordered,  that  the  fiat  should  be  superseded, 
with  costs  against  the  petitioning  creditor, 
and  the  bankrupt. 
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1834. 


Ex  parte  John  Dawson  and  others. — In  the  matter  of 

„.     .  James  Finden. 

We$tmtn$ter, 
November  15*     rp 

Anonierofdi.  IHIS  was  a  petition  of  several  creditors,  praying 
thaufcw^n  *^*t  ^  surviving  assignee  might  be  ordered  to  pay  to 
S^bSdT"  L  *e  petitioners  the  final  dividend  which  had  been  de- 
ald^di^ted^*'  clared  of  the  bankrupt's  estate.  The  commission 
thatauignee  to  iggued  SO  far  back  as  the  19th  January  1804,  and  the 

diviae  the  same  " 

among  the  ere-    respondent,  William  Sturch,  w^s  chosen  one   of  the 

ditors.    Held,  r  > 

that  the  other  assignees.  Two  dividends  of  2s.  6d,  and  2d,  m  the 
never  interfered  pound  had  been  paid  to  the  creditors;  the  last  of 
and  application  which  was  declared  on  the  2Sth  December  1818. 
wasnotHableto  In  the  year  18S7  a  considerajsle  accession  of  property 
£e  payment  of'  devolved  to  the  bankrupt  under  the  trasts  of  his  mar- 
the  Sividend.      ^age  settlement,   which  was  sold  by  John  ChatfieU, 

the  acting  assignee;  and  on  the  27th  March  18S7, 
a  final  dividend  was  declared  of  \\s.5d.  in  the  pound 
— this  being  9S  years  after  the  opening  of  the  com- 
mission, and  14  years  after  the  last  previous  dividend. 
Chatfield^  and  Packer^  the  third  assignee,  had  both 
since  died,  leaving  no  personal  representatives;  and 
Sturch  was  now  the  only  surviving  assignee.  The 
petitioners  were  wholly  ignorant  of  this  last  dividend 
having  been  declared,  until  the  month  of  April  last ; 
when  two  of  the  creditors  summoned  Sturch  before  the 
Commissioner,  to  show  cause  why  the  final  dividend  had 
not  been  paid.  Sturch,  however,  refused  to  pay  the 
same,  unless  compelled  by  an  order  of  this  Court 

In  answer  to  the  statements  in  the  petition,  it  was 
sworn  by  the  respondent  Sturch,  and  the  solicitor  to 
the  assignees,  that  when  the  bankrupt's  property  was 
sold  in  1827,  Sturch  was  in  a  very  infirm  and  feeble 
state  of  health,  and  referred  every  thing  to  the  discre* 
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tion  of  Chatfield,  his  co-assignee ;  that  the  sale  of  the  ISS4!. 
property  took  place  accordingly  under  the  entire  ma-  £x  parte 
nagement  and  control  of  Ckatfield,  who  alone  received  an/oOm. 
the  purchase-money;  that  at  an  audit  meeting  before 
the  Commissioners  on  the  27th  February  ISST,  pre- 
vious to  the  declaration  of  the  dividend,  the  accounts 
were  presented  to  them  as  made  out  in  the  name  of 
Chatfield  alone ;  but  that  one  of  the  Commbsioners 
having  objected  to  that  mode«  and  requiring  them  to 
be  deUvered  in  the  joint  names  of  Sinrch  and  Chat- 
jidd,  and  to  be  signed  by  them  both»  the  accounts  and 
the  memcorandum  of  the  audit  were  accordingly  altered, 
by  the  addition  of  Stureh*s  name  as  one  of  the  ac- 
counting parties,  and  signed  by  him  under  protest; 
that  Chatfield  undertook  to  pay  the  dividends  to  the 
creditors,  and  had  the  exclusive  control  and  applica- 
tion of  the  trust  funds;  that  Sturch  never  received  any 
money  out  of  the  produce  of  the  sale  of  this  property, 
except  his  own  dividend;  that  he  was  never  privy  to 
any  misapplication  of  the  trust  fund  by  Chatfield,  nor 
had  any  reason  to  suspect  that  any  portion  of  the  final 
dividend  had  never  been  paid ;  and  that  he  was  now 
BS  years  of  age. 

It  appeared,  on  inspection  of  the  proceedings,  that 
in  that  part  of  the  order  of  dividend  of  the  27th  March 
'1887,  wlueh  stated  a  certain  sum  to  be  in  the  hands  of 
the  assignees,  the  word  **  assignees''  had  been  altered 
from  the  plural  to  the  angular  number,  by  the  letter  s 
having  been  scratched  out;  but  that  this  alteration  had 
not  beoi  authenticated  by  the  signature  or  initials  of  any 
of  the  Commissioners.  The  mandatory  part  of  the 
order,  however,  directed  the  dividend  to  be  paid  out 

of  the  effects  in  the  hands  of  Chatfield. 

k2 
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Ii34f.  Mr.  Maclean  appeared  in  support  of  the  petition. 

Ex  parte 

an/othcra.  Mr.  Montogu^  and  Mr.  Pigott,  for  the  respondents, 
cited  Ex  parte  Learmouth{a\  where  the  Commissioner 
having  found  that  a  sum  of  money  was  in  the  hands  of 
one  assignee,  directed  it  to  be  invested  in  the  names 
of  all  three  assignees ;  which,  however,  could  not  be 
done,  as  the  money  was  not  forthcoming ;  and  it  was 
held,  that  the  Commissioner  was  not  warranted  in 
finding,  by  a  subsequent  memorandum,  that  the  money 
was  in  the  hands  of  all  three  assignees,  and  thereupon 
ordering  them  to  divide  it;  and  that  the  Court  of  Re- 
view had  no  jurisdiction  to  enter  on  the  liability  of  the 
co-assignees  to  answer  the  consequences  of  trusting 
the  assignee  who  made  default.  In  the  present  case  it 
is  clear,  that  Chatfield  alone  was  in  possession  of  the 
fund,  out  of  which  the  dividend  was  to  be  paid,  and 
that  Sturch  had  no  funds  whatever  in  his  hands ;  and 
the  Commissioners  expressly  declare  that  the  dividend  is 
to  be  paid  out  of  the  effects  in  the  hands  of  Chatfield. 

Erskine,  C.  J. — It  was  certainly  imprudent  in  Mr. 
Sturch  to  have  lain  by  and  suffered  this  money  to  re- 
main so  long  in  the  hands  of  Chatfield,  his  co-assignee, 
instead  of  seeing  that  it  was  paid  into  the  bankers 
chosen  by  the  creditors.  It  is,  however,  quite  consist- 
ent with  SturcKs  liability,  that  Chatfield  alone  re- 
ceived the  money.  But  Commissioners  of  Bankrupt^ 
according  to  the  usual  practice,  make  the  order  of  divi* 
dend  on  all  the  assignees ;  and  in  the  present  instance  it 
is  made  upon  Chatfield  alone.  It  must  therefore  be 
clearly  shown,  that  the  order  of  dividend  was  made  <m 

(a)  1  Dea.  &Chit  491. 
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only  (me  of  the  assignees,  instead  of  being  made  on  the        1834. 
assignees  generally.    The  onus,  I  think,  lies  on  Mr.       j^  ^^ 
Sturch  to  prove  that  the  alteration  in  the  order  of      Dawsoh 

^  and  othen. 

dividend  was  made  before  the  Commissioners  signed  it. 

Sir  J.  Cross. — It  does  not  appear,  that  the  money, 
though  received  by  Ckatfieldy  was  not  at  the  disposal 
of  the  assignees  generally;  and  it  seems  that  the 
order  of  dividend,  as  originally  framed,  was  on  all  the 
assignees. 

Sir  G.  Rose. — The  question  is,  whether  the  altera- 
tion in  the  order  pf  dividend  was  fairly  made,  or  not; 
and  if  fairly  made,  then  how  far  such  alteration  con- 
fined the  original  joint  liability  of  all  the  assignees  to 
the  separate  liability  of  Chatfield.  The  proceedings 
now  come  out  of  the  hands  of  Sturch,  the  surviving 
assignee ;  and  therefore  we  should  have  some  evidence, 
that  the  alteration  was  made  bona  fide  with  the  sanction 
of  the  Commissioners. 

The  Court  ordered,  that  it  should »  in  the 
first  instance,  be  referred  to  Mr.  Gregg^  the 
deputy  registrar,  to  inquire  and  state  whether 
the  alteration  in  the  order  of  the  Commis- 
sioners of  the  27th  March  18S7  was  made  by 
and  with  the  authority  of  the  Commissioners, 
and  under  what  circumstances ;  that  further 
directions  and  costs  should  be  reserved ;  and 
that  the  proceedings  should  be  lodged  with 
Mr.  Gregg  J  for  the  purposes  of  the  inquiry  (a). 

(«)  And  see  £s  paru  Pawetl^  Mont  &  M.  2S3 ;  Lingard  v.  BromU}^ 
1  Ves.  k  B.  114;  Pnmrcse  v.  Bromley,  1  Atk.  89. 
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1835.  The  matter  came  again  before  the  Court  this  day. 

Ex  parte  ^-  Gr^99  having  reported  that  the  interlineations  ap- 

and  o^m.  pcaring  in  the  order  of  dividend  were  made  by  two  of 

Wutmnster^  the  Commissioners  before  they  signed  it,  and  that  the 

«««*«nf    •  order  itself  was  only  signed  by  two  Commissioners. 

Mr.  Maclean^  for  the  petitioner^  contended,  that  as 
Mr.  Sturch  had  at  one  period  taken  an  active  part  in 
the  administration  of  the  bankrupt's  efiects^  the  Court 
could  not  now  notice  any  private  agreement  between 
him  and  Chatfield,  the  other  assignee.  In  Ex  parte 
Booth  (a), — where  four  persons  were  chosen  assignees, 
and  at  the  choice  it  was  verbally  agreed  that  one  only 
should  act,  and  notice  was  given  to  the  bankers  to  the 
estate  to  pay  the  drafts  of  that  one, — it  was  held,  upon 
a  dividend  being  declared,  and  the  acting  assignee 
having  made  default  and  absconded,  that  the  other 
three  assignees  were  liable  for  the  payment  of  the  di- 
vidend; as  the  creditors  were  not  bound  by  any  private 
arrangement  between  the  assignees.  So,  in  Ex  parte 
Healy{b)  it  was  decided,  that  the  assignees  were  jointly 
liable  for  the  acts  of  each  other.  In  that  case  the  cre> 
ditor  had  failed  to  apply  for  the  dividends  for  many 
years  ;  and  although  there  was  no  sufficient  fund  left 
of  the  bankrupt's  estate  to  pay  the  creditors,  yet  it  was 
held,  that  the  surviving  assignee  was  liable  for  the  pay- 
ment of  the  dividends,  if  his  co-assignee  had  ever  ad- 
mitted the  proof  of  the  debt,  unless  it  could  be  proved 
that  the  creditor  had  received  them ;  and  that  the  onus 
of  the  proof  of  payment  lay  on  the  assignee.  The  pre- 
sent case  is  distinguishable  from  that  of  Ex  parte  Lear- 

(a)  Mont.  248.  (h)  1  Deac.  &  Chit.  361. 
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nunUh  (a)f  which  was  cited  by  the  other  ^ide  in  the        1835. 
former  argument;  inasmnch  as  in  that  case  the  assig-      j^-^j^ 
nees,  whom  it  was  sought  to  fix  with  the  payment  of  the     ^J^^^^g 
dividend,  had  never  attended  any  meetings  under  the 
commission,  and  had  applied  to  be  discharged  from  the 
very  beginning.    If  Sturck  trusted  too  much  to  the  re- 
sponsibility of  Chatfield,  his  co-assignee,  it  was  his  own 
mislbrtunei  and  the  other  creditors  ought  not  to  suffer 
from  his  imprudence.     [Sir  J.  Crass,    How  do  you 
prove,  that  the  dividend  in  question  was  not  paid  to  the 
petitioner?]    In  Ex  parte  Healyip)  the  anus probandi, 
as  to  the  payment  of  the  dividend,  was  thrown  upon 
the  assignee. 

Mr.  Montagu,  and  Mr.  Pigott,  for  the  respondent, 
were  stopped  by  the  Court. 

Erskins,  C.J. — I  am  of  opinion,  that  the  petitioners 
in  this  case  are,  under  all  the  circumstances,  not  en- 
titled to  the  relief  they  ask  against  Sturch.  There  is 
no  doubt  that,  generally  speaking,  money  in  the  hands 
of  assignees  is  considered  in  law  as  money  held  by 
them  to  the  use  of  the  persons  among  whom  it  is  or* 
dered  to  be  divided ;  and  that  any  creditor,  whose  diti* 
dends  were  unpaid,  might  formerly  have  brought  his 
action  against  the  assignees  for  money  had  and  received 
to  hb  use.  The  foundation  of  the  claim  of  the  party, 
here,  is  the  order  of  dividend.  Now  it  appears,  that 
the  order  of  dividend  was  not  drawn  up  in  the  usual 
form,  namely,  that  the  Commissioners  find  a  certain 
sum  of  money  to  be  in  the  hands  of  all  the  assignees, 

(«)  iBeac.&Chit  491.  .    (b)  Supra. 
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18S5.  ttid  accordingly  direct  thetn  to  divide  the  same  among 
Ex  parte  the  creditors ;  bat  that  the  order  stated,  that  the  money 
and  otfiOT  ^  ^  divided  was  in  the  hands  of  Chatfield  alone,  and 
that  Mr.  Sturch  and  the  other  assignee.  Packer,  had 
neither  of  them  received  any  portion  of  the  bankrupt's 
estate  and  effects.  It  would  seem,  therefore,  that  the 
Commissioners  considered  Sturch,  as  having  nothing  to 
do  with  the  dividend,  but  that  they  confined  the  direc- 
tions for  payment  of  it  entirely  to  Chatfield.  There 
are,  however,  several  interlineations  in  the  order,  which 
are  not  signed  with  the  initials  of  all  the  Commis- 
sioners ;  but  there  is  no  order  on  Sturch  to  pay  the 
dividend.  On  the  former  occasion  the  Court  referred 
it  to  the  deputy  registrar,  to  inquire  whether  the  alter- 
ation in  the  order  of  the  Commissioners  was  made  with 
the  authority  of  the  Commissioners,  and  under  what 
circumstances ;  and  it  has  been  found  by  Mr.  Gregg, 
that  the  interlineations  in  the  order  were  made  by 
two  of  the  Commissioners,  and  that  the  order  itself 
was  only  signed  by  two.  The  order  of  dividend,  there- 
fore, is  in  itself  defective,  as  wanting  the  signature  of 
the  third  Commissioner ;  but  if  you  take  it  as  valid  for 
any  purpose,  you  must  take  it  as  valid  for  all  purposes. 
Now  it  is  expressly  stated  in  the  order  of  dividend, 
that  Chatfield  has  a  certain  sum  of  money  in  his  hands; 
and  that  he,  and  not  Sturch,  is  directed  to  divide 
the  same  among  the  creditors,  Sturch  being  entirely 
excepted  from  the  order.  Nevertheless,  the  petitioners 
pray  that  Sturch  may  be  directed  to  pay  the  dividend 
under  this  order,  although  Sturch'a  liability  was  never 
contemplated  by  the  Commissioners  when  they  made 
the  order  of  dividend.  For  these  reasons,  I  think  that 
we  are  bound  to  dismiss  the  petition. 
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Sir  J.  Cross. — The  petitioners  found  their  claim        1SS5. 
upon  an  order  of  dividend,  the  validity  of  which  is  alto*      ^Tm^ 
gether  very  quesdonable.    But  the  point  we  have  now     ^ad  ot^n. 
to  decide  is,  whether  the  petitioners  can  enfoxce  this 
order,  against  Slurck  ;  and  I  am  of  opinion  that  they 
cannot. 

Sir  6.  Rose. — Upon  a  petition  for  payment  of  divi- 
dends, the  analogy  which  that  proceeding  bears  to  an 
action  at  law,  which  was  the  only  remedy  formerly 
possessed  by  the  creditor  against  the  assignees  to  en- 
force the  payment  of  his  dividend,  ought  to  be  followed 
as  closely  as  possible.  Now  the  order  of  dividend  in 
this  case  being  signed  by  only  two  Commissioners,  if  an 
action  had  been  brought  against  the  assignees  by  any 
creditor  on  this  order,  the  assignees  might  have  objected 
to  it  in  limiTief  and  the  f>lainti£f  must  have  been  non- 
suited. But,  looking  at  the  terms  of  the  order,  and  con- 
struing it  to  be  valid,  the  direction  is,  that  Chatfield  only 
should  pay  the  dividend.  Within  the  terms  of  the  order, 
therefore,  Chatfield  is  only  chargeable.  It  was  primd 
facie  a  fair  case,  that  Sturch  should  be  exempted  from 
all  liability ;  for  that  was  the  plain  intent  of  the  altera- 
tions made  in  the  order  of  dividend.  These  altera- 
tbnsy  however,  having  excited  some  suspicion,  it  was 
left  to  the  registrar  to  ascertain  under  what  circum- 
stances the  interlineations  were  made;  and  it  now  ap- 
pears from  his  report,  that  they  were  made  by  the  very 
same  two  Commissioners,  who  signed  the  order  of  divi- 
dend ;  and  therefore  the  interlineations  stand  upon  the 
same  footing  precisely  as  the  order  itself;  if  that  is 
taken  to  be  valid,  therefore,  the  interlineations  must  be 
taken  ako  to  be  a  Valid  part  of  it.     We  have  only  to 
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1835..  deal  with  the  case,  as  if  this  petition  was  an  action 
Ex  parte  ^^^  money  had  and  receiyed  against  Stnrck;  and  Uie 
4m/otfaien.  ^^^^^  of  dividend  having  found  expressly  that  none  of 
the  money  ordered  to  bie  divided  was  received  by  Sturch, 
but  solely  by  Ckatfield^  — and  that  ChatfiM  alone  was 
ordered  to  pay  the  dividend  to  the  creditors, — the  pe- 
titioners would  have  no  right  of  action  against  Sturch, 
and  have  consequently  no  greater  right  to  compel  him 
to  pay  the  dividend  on  this  petition. 

Petition  dismissed. 


Wettminster, 

Nov.  24,  Ex  parte  Newton. — In  the  matter  of  Goren. 

1834.  ^ 

A  bankrupt  de-  X HIS  was  the  petition  of  an  equitable  mortgagee  of 
petition^,  by*  Certain  property,  which  had  been  assigned  to  the  bank- 
m^igage!^lua  *  ^"P^  ^Y  ^^  legatees  under  a  will,  and  the  assignments 
J^?h°td*beeii  ^^  ^^^^^  *®  bankrupt  had  deposited  with  the  peti- 
r"1tro°t*ofa  ^^°®^  ^^^  securing  three  several  sums  of  760/.,  199t, 
reversbnaiy  in-  and  97/.    There  were  two  deeds  relating  to  the  pro- 

terest  under  a  o  it 

will;  no  notice  of  perty:-T-one  conveyed  to  the  bankrupt  a  reversionary 

the  assignment 

living  been  interest  in  a  fourth  part  or  share  of  1200/.  three  per 
executors  either  Cent.  Consolidated  annuities,  expectant  on  the  death  of 
of  by  thepeu-  ^  party  therein  named,  and  also  a  reversionary  interest 
^luThepro!  '  ^^  ^^®  ^^®  share  of  two  several  annuities  of  SOL, 
SStSiiTthe'order  ^8^^^^^  ^^  Certain  shares  in  the  residuary  estate 
*f  Ui^^'Sm^**  under  a  will  therein  specified;  the  other  deed  conveyed 
as  reputed         to  the  bankrupt  the  reversionary  interest  of  certain 

owner.  *  •' 

shares  of  other  legatees  in  the  said  sum  of  1200/.  con- 
soUdated  bank  annuities,  and  in  three  other  annuities 
of  30/.|  together  with  the  shares  of  these  legatees  in 
the  same  residuary  estate;  which  residue  consisted 
wholly  of  certain  houses  at  Chelsea,  in  the  county  of 
Middlesex. 


Newton. 


CASES  IN  BANKRUPTCV.  139 

The  fiat  issued  on  the  6th  June  1834,  and  the  me**        1834. 
monuidum  of  deposit  was  dated  the  S7th  December      EiTpwiB 
1830. 

The  petitioner  prayed,  that  aD  the  shares  and  in- 
terest of  the  bankrupt  in  the  monies  and  property  com- 
pxised  in  the  indentures  deposited  with  the  petitioner 
might  be  sold,  and  for  the  usual  order  in  cases  of 
equitable  mortgage. 

Mr.  Armstrong  appeared  in  support  of  the  petition. 

Mr.faeon,  for  the  assignees,  objected,  that  the  peti- 
tioner bad  not  given  proper  notice  to  the  trustees  and 
executors  under  the  will,  of  the  deposit  of  these  deeds 
with  the  petitioner,  and  of  his  equitable  interest  in  the 
property  mentioned  in  the  will ;  and  therefore  that  the 
bankrupt  must  be  taken  to  have  had  the  order  and  dis- 
position  of  it  at  the  time  of  his  bankruptcy.  [Ershine, 
C.  J.  The  bankrupt,  having  given  no  notice  himself  to 
die  trustees,  could  not  have  had  the  order  and  disposi- 
tion of  this  property.]  In  equity,  where  there  is  an 
equitable  interest  in  a  fund  in  Court,  the  party  in- 
terested can  have  a  stop  upon  the  fund.  [Sir  G,  Rqsc. 
The  question  is,  what  is  the  value  of  the  interest  of  a 
INirty  in  an  assignment  of  property  of  this  description, 
who  gives  no  notice  of  the  assignment  to  the  trustees  or 
executors  under  the  will.]  [Erskiney  C.  J.  Supposing 
the  life,  on  which  the  reversionary  interest  depended, 
had  fallen  in  before  the  bankruptcy,  could  the  bank- 
rupt have  enforced  his  claim  against  the  trustees? 
They  might  have  said,  you  must  prove  your  title  to 
this  property;  and  the  bankrupt,  not  being  able  to 
produce  the  deeds  by  which  it  was  assigned  to  him, 
— the  deeds  themselves  being  in  the  hands  of  the  pe* 
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1834.  tioner, — could  have  shown  no  title  whatever.]  The 
Ex  parte  bankrupt  might  have  availed  himself  of  the  assignments 
of  the  property  to  him,  by  exercising  acts  of  ownership, 
the  same  as  if  he  had  the  assignments  in  his  own 
possession,  and  he  would  thus  have  become  the  reputed 
owner*  He  might  with  truth  have  said  to  the  trustees, 
"  I  am  the  legal  owner  of  this  property." 

Erskine,  C.  J. — The  cases  have,  I  think,  already 
gone  far  enough,  as  to  the  doctrine  of  reputed  owner- 
ship, where  notice  is  omitted  to  be  given  of  the  assign- 
ment of  a  chose  in  action ;  and  I  confess  that  I  am  not 
inclined  to  carry  them  further.  The  only  evidence 
here  of  any  ownership  of  the  bankrupt  was  the  two 
assignments  of  this  property  by  the  parties  interested 
under  the  will ;  and  these  documents  were  not  in  the 
hands  of  the  bankrupt,  but  were  deposited  by  him  for  a 
valuable  consideration  with  the  petitioner.  The  bank- 
rupt, therefore,  could  not  have  availed  himself  of  the 
assignments,  without  some  gross  fraud. 

Sir  J.  Cross. — There  may  be  a  question,  whether  a 
reversionary  interest  comes  within  the  clause  of  order 
and  disposition.  A  policy  of  assurance  on  a  life  cer- 
tainly does ;  and  therefore  perhaps,  on  the  same  prin- 
ciple, all  reversionary  interests  may  be  likewise  held  to 
come  within  it.  But  I  think,  for  the  reasons  given  by 
his  Honor  the  Chief  Justice,  that  this  property  was 
not  in  the  order  and  disposition  of  the  bankrupt  at  the 
time  of  his  bankruptcy. 

Sir  G.  Rose  concurred* 

The  Order  was  therefore  made  as  prayed — 
the  costs  to  come  out  of  the  fund. 
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3834. 


Anonymous.  Wtitminster, 

Y  I  ,  ,  January  13^ 

IN  this  case  the  bankrupt  had  petitioned  to  reverse  ^o  application 
the  adjudication,  on  the  ground  of  having  committed  Se  matter  o*  IT 
no  act  of  bankruptcy.  rJo^^^Su 

Mr.  Montagu  now  appUed,  on  his  behalf,  that  he  SJ^Jj"  ^f^?„*®- 
might  be  at  liberty  to  inspect  the  proceedings ;  but  was  wpportof  it 
not  prepared  with  an  office  copy  of  the  affidavit  which 
had  been  filed  in  support  of  the  petition. 

The  Court,  for  this  reason,  refused  the  application. 


Ex  parte  Sidebotham. — In  the  matter  of  William 

BaRRINGTON.  Westminster, 

January  13. 

This  petition  came  before  the  Court  on  the  14th  When  an  order 

i»  made  on  the 

July  last  (a),  when  an  order  was 'made,  among  other  hearing  of  a  pe- 
things,  that  the  respondent  should  pay  the  costs,  to  be  party'shali  pay 
taxed  by  the  proper  officer  of  the  Court.     The  costs  includes  the" 
had  been  since  taxed  by  the  deputy  registrar,  who  J^^*  fiiJd°by  ' 
aHowed  for  the  charge  of  an  affidavit  containing  1S6  l^S^oS^h  ITwm 
felios,  which  had  not  been  read  upon  the  hearing.  not  read  on  the 

petition. 

Mr.  BetAeUy  for  the  respondent,  now  moved,  that 
the  deputy  registrar  might  be  ordered  to  review  his 
taxation,  on  the  ground  of  having  allowed  for  an  affi* 
davit,  which  was  rejected  on  the  hearing  of  the  petition. 
The  form,  in  which  the  order  of  the  Court  was  drawn 
up,  was,  ''  Upon  hearing  the  affidavits  read."  It  is, 
therefore,  a  mere  question  of  fact,  as  to  what  affidavits 

(a)  See  3  Deac.  &  Ch.  818. 
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StOXBOTHA 


1 885.  were,  op  were  not,  read ;  and  if  the  affidavit  referred  to 
Ex  parte  "^ras  not  read,  the  registrar  had  no  authority  to  allow  the 
costs  of  preparing  it.  [Ershirie,  C.  J.  It  appears  from 
the  registrar's  notes,  that  the  affidavit  was  not  abso- 
lutely rejected,  but  that  the  Court  said  on  the  former 
occasion  to  the  respondent's  counsel,  who  complained 
of  the  affidavit  containing  impertinent  matter, — **  When 
the  other  side  attempt  to  read  the  affidavit,  then  make 
your  objection.'']  We  have  two  things,  nevertheless, 
to  urge  in  support  of  the  present  application :  the  ob- 
jection was  made,  and  the  affidavit  was  withdrawn. 

Mr.  Swanston  opposed  the  application. 

Erskine,  C.  J. — In  other  Courts,  I  believe,  it  is  the 
practice  to  specify  in  the  order  the  different  affidavits, 
on  reading  which  the  order  is  drawn  up ;  but  in  this 
Court  the  usual  course  is  to  state  in  general  terms, 
merely,  *^  upon  hearing  the  affidavits  read."  The  very 
point  now  urged  before  us  was  determined  m.  Ex  parte 
Lucas  (a);  where  the  Court  decided,  that  when  a  peti- 
tion is  dismissed  with  costs,  the  costs  are  not  to  be 
limited  to  those  merely  of  the  affidavits  that  were  recLd 
on  the  hearing  of  the  petition, — for  that,  in  general,  all 
affidavits  filed  were  entered  as  read.  As  the  deputy 
registrar  has  therefore  pursued  in  this  instance  the 
ordinary  practice  of  the  Court,  this  appHcation  cannot 
be  granted. 

Sir  J.  Cross. — When  the  objection  was  made  to~ 
this  affidavit  on  the  former  hearing,  the  respondent's 
counsel  should  then  have  applied  to  the  Court  to  dis- 

(a)  3  Deac.  &  Ch.  664. 
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allow  the  costs  of  preparing  it^  and  not  haye  kin  by 
tiU  the  officer  had  taxed  the  costs  in  the  usual  way. 
The  question  is,  whether  the  officer  has  done  right,  or 
not,  in  allowing  the  costs  of  the  affidavit;  and  it  appears 
to  me,  that  he  has  acted  according  to  the  ordinary 
practice  of  the  Court 


18S5. 


£x  parte 
Si«EB(rrHAif« 


Sir  G.  RosB. — A  man  is  not  bound  to  read  all  the 

affidavits,  which  he  files  in  support  of,  or  in  opposition 

to,  a  petition.     The  only  question  we  have  now  to  con* 

sider  is,  whether  the  registrar  has  rightly  executed  the 

order  of  this  Court,  as  pronounced  on  the  former 

hearing;   and  I  see  no  ground  for  ordering  him  to 

review  his  taxation. 

Motion  refused,  with  costs. 

« 


Ex  parte  Edward  Wilson. — In  the  matter  of  James 

BUTTEEWORTH.  Y^^l^ 

1835. 

This  was  the  petition  of  equitable  mortgagees,  for  A  *»*™pt.  ^- 

'^  ^  ®^  lag  the  owner, n 

the  sale  of  a  cotton  factory,  and  certain  fixtures  be-  w«lJ  •»  occu- 
pier, of  a  free- 
longing  to  it,  under  the  following  circumstances: —        hold  cotton  mUi, 

gave  the  peti- 

By  indenture  of  mortgage,  dated  the  Ist  July  1831,  tboen  an  equit- 
able Bioitffaffe 
made  between  the  bankrupt  of  the  one  part,  and  Clement  on  it, "  together 

Royds  of  Rochdale,  banker^  of  the  other  part,  the  bank-  engines,  and 
nipt  demised  and  assigiled  unto  C  Royds  certain  plots  ^\^  ^^  ^^* 
of  land,  factories,  mills,  warehouses,   erections  and  S»dmachineiy, 
buildings,  together  with  the  steam-engines,  and  also  all  JUifn**^""*^^*** 

about,  and  be- 
longiDg  to  the  said  steam-mill  and  premises,  or  occupied  or  used  therewith ;"  and  the  bank* 
rapt  continued  in  possession  of  the  mill  and  fixtures  up  to-  the  period  of  hn  bankruptcy.  Htld, 
that  all  parta  of  the  machineiy  and  fixtures,  which  were  so  attached  to  the  premises  as  to  be 
legally  affixed  to  the  freehold,  were  not  to  be  considered  as  goods  and  chattels  w^ithin  the  72d 
nction  of  the  Bankrupt  Act,  and  that  the  assignees  had  no  light  to  them,  as  against  the 
equitable  mortgagee. 
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1 835.  an4  singular  other  the  moveable  and  fixed  machinery  and 
EiTpurte  ^team-pipes  then  in,  upon^  about,  and  belonging  to  the 
WiuoK.  gj^jjj  steam-mills  and  premises,  or  occupied  or  used 
therewith :  To  hold  to  the  said  Clement  Royds,  his 
executors,  administrators,  and  assigns,  for  the  term  of 
900  years,  upon  trust  for  securing  the  repayment  of  the 
monies  then  owing  from  tlie  bankrupt  to  the  said 
Clement  Roydsy  or  thereafter  to  become  due,  not  ex- 
ceeding, in  the  whole,  5,000/.,  with  interest  at  five  per 
cent.;  with  a  power  to  Royds  to  sell  and  dispose  of  the 
premises,  for  better  realizing  and  securing  the  said 
principal  monies,  and  interest. 

In  October  1831  the  bankrupt  applied  to  the  com- 
pany of  proprietors  of  the  bank  of  Liverpool  (which 
was  established  under  the  provisions  of  the  act  of 
7  Geo.  4.  c.  46.)  to  take  a  transfer  of  the  banking  ac- 
count then  subsisting  between  hira  and  Royds,  by  pay- 
ing off  the  debt  then  due  from  him  to  Royds,  and 
taking  a  transfer  of  the  above  mortgage.  The  bank  ac- 
ceded to  this  proposal,  and  accordingly  paid  off  the 
debt  due  from  the  bankrupt  to  Royds,  on  security  of 
this  mortgage ;  and  Royds  thereupon,  by  direction  of 
the  bankrupt,  delivered  to  the  bank  the  indenture  of 
mortgage,  and  the  title-deeds  relating  to  the  premises 
therein  comprised,  and  also  signed  and  gave  to  the 
bank  an  undertaking  in  writing,  in  the  following  words, 
that  is  to  say: — 

''  Rochdale,  SSd  Oct.  1831.— To  the  Directors  of  the 
Bank  of  Liverpool. — Gentlemen,  As  we  have  delivered 
to  you,  at  Mr.  Buttertvorth^s  request,  his  title-deeds 
to  hb  mills,  buildings,  and  premises/  lodged  -with  us  a» 
a  security,  together  with  the  mortgage  from  him  to  us. 


Wilson. 
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we  hereby  engage  to  execute,  upon  request  by  you,        18S5. 
such  assignment  or  conveyance  of  the  security  and  pre-      Exparti 
mises  included  in  it,  as  you  may  require,  and  counsel 
may  advise." 

The  bankrupt  also  at  the  same  time  signed  and  de- 
livered to  the  Liverpool  bank  the  following  agreement 
m  writing  :— 

**  Memorandum  of  an  agreement  entered  into  on  the 
SSd  of  October  1831,  between  James  ButterwartA  of 
Rochdale,  in  the  county  of  Lancaster,  cotton-spinner, 
for  himself,  his  executors,  and  administrators,  of  the  one 
part,  and  Henry  BlundeU  HolUnsheadf  Thomas  Case, 
and  William  Myers,  of  Liverpool,  esquires,  (trustees  on 
behalf  of  the  Company  of  Proprietors  of  the  Bank  of 
Liverpool,)  of  the  other  part,  witnesseth,  that  at  the 
time  of  signing  these  presents,  the  said  James  Butter- 
worth  hath  deposited  with  the  said  trustees  the  title- 
deeds  and  writings  mentioned  in  the  schedule  here- 
under written,  in  pledge  as  a  running  security  to  the 
said  Company,  and  whether  the  same  shall  continue  to 
consist  of  the  present  proprietors,  or  shall  consist  of 
new  or  different  proprietors,  and  notwithstanding  any 
and  every  change  in  the  Company,  for  the  due  pajrment 
of  all  monies  now  or  hereafter  to  be  lent,  advanced,  or 
paid  by  the  Company,  to,  for,  or  on  account  of  the  said 
James  Butterworth,  or  now  due,  or  hereafter  to  become 
due  from  him  to  the  said  Company,  by  any  means  or  on 
any  account  whatsoever,  and  whether  on  his  sole  ac- 
count or  jointly  with  any  other  person  whatsoever,  not 
exceeding  in  the  whole  the  principal  sum  of  7000/., 
together  also  with  interest  at  five  per  cent,  per  annum 
on  such  monies  as  aforesaid,  to  be  c^^arged  from  such 
limes  and  in  such  manner  as  is  usual  among  bankers; 

VOL.  IV.  L 
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1835.        3uch  payment  of  the  monies  hereby  secured,  and  in* 
teresty  to  be  made  within  one  calendar  month  aflber 

Ex  parte  .  t   r  t> 

Wilson.  Rotice  in  writing  to  be  delivered  to  the  said  James  But^ 
terworthy  or  sent  to  his  usual  or  last  known  address, 
through  the  post-ofBce.  The  said  James  Butterworth 
isy  whenever  required  by  the  Board  of  Directors  for 
the  time  being  of  the  said  bank,  at  the  expense  of  him 
the  said  James  Butterworth,  to  execute  a  legal  mort* 
gage  or  mortgages  of  the  premises  comprised  in  the 
said  deedsi  to  the  trustees  for  the  time  being  of  the 
said  Companyi  or  to  such  other  persons,  or  in  such 
other  manner,  as  the  Board  of  Directorsfor  the  time 
being  shall  require ;  which  mortgage  or  mortgages  shaH 
contain  all  such  provisoes  for  redemption,  and  othet 
provisoes,  powers  of  sale,  and  other  powers,  covenants, 
and  other  clauses  whatsoever,  as  the  counsel  of  the  said 
Company  shaU  reasonably  require,  particularly  a  cove- 
nant on  the  part  of  the  said  Jam^  Butterworth,  for 
himself,  his  heirs,  executors,  and  administrators,  for 
due  payment  of  the  principal  monies  and  interest 
hereby  secured,  according  to  the  provisions  hereinbe- 
fore contained."  The  schedule  then  specified  the  deeds 
and  writings  that  were  deposited  with  the  bank. 

After  entering  into  this  agreement,  the  bankrupt  con^ 
tinued  to  deal  with  the  Liverpool  bank  until  the  time  of 
his  bankruptcy,  and  he  received  from  the  bank  further 
sums  of  money  on  the  security  of  the  mortgaged  pre* 
mises.  A  fiat  issued  against  him  on  the  10th  February 
1834,  when  there  was  due  from  liim  to  the  bank 
the  sum  of  4,600/. ;  after  deducting  from  which  sum 
the  value  of  certain  shares  in  the  bank  belonging  to 
the  bankrupt  prior  to  his  bankruptcy,  and  which  the 
bank  was  entitled  to  retain,  there  still  remained  due 
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the  sum  of  4f^ZO0L,  and  interest  from  the  date  of  the        l^^^* 
bankruptcy.  E»  pane 

The  petition  prayed  for  a  sale  of  the  premises  com-  '^*^"* 
prised  in  the  mortgage-deed  of  the  1st  July  1831,  to- 
gether with  the  steam-engines,  boilers,  reservoir,  and 
pipes  ccMnmunicating  therewith,  main-shafting,  or  gear- 
mg,  with  the  wooden  engine  attached  thereto,  and  the 
iron  steam  pipings  and  gas  piping,  set  up  and  affixed 
upon  Tarious  parts  of  the  premises;  and  that  the  pro- 
ceeds of  the  sale  might  be  applied  in  satisfrction  of  the 
pnndpal  and  interest  due  on  the  mortgage,  in  the 
usual  manner. 

The  fixtures  comprised  in  the  mortgage  consisted 
of  the  foDowing  particulars,  that  is  to  say : — Three 
siesm-en^^nes,  with  four  steam-boilers,  which  boilers 
brandied  into  and  communicated  with  one  another, 
the  whole  of  the  steam-engines  and  boilers  being 
firmly  built  into  the  engine-houses  and  boiler-house, 
wherein  they  severally  stood,  with  brick-work  and 
iron-work;  a  large  iron  pipe,  communicating  across 
a  passage  from  one  of  the  boilers  with  one  of  the 
steam-engine^  and  firmly  attached  to  the  boiler  and 
steam-engine  respectively,  and  forming  part  there- 
of; an  iron  reservoir,  communicating  by  means  of  an 
iron  pipe  with  the  boilers,  for  supplying  them  with 
water,  the  whole  being  firmly  fastened  together ;  iron 
main-shafting,  or  gearing,  with  wooden  drums  attached 
thereto,  by  which  the  first  motion  was  communicated  to 
the  spinning  machinery,  and  which  main-shafting  or 
gearing  was  firmly  attached  to  the  main  beams  by  iron 
slings  screwed  and  bolted  to  such  beams ;  a  continued 
series  of  cast-iron  steam-pipes,  communicating  with  the 
boOers,  for  beating  the  mills,  and  attached  to  the  main- 

l2 
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1SS5.       beams  by  iron  slings  fastened  with  bolts  and  screws ;  a 
^    y^      series  of  gas-pipes,  and  fittings  and  burners,  through- 
"WiLsov.       Qjji  |;]|Q  milky  the  same  being  passed  through  the  brick- 
walls  and  main-beams  of  the  mills,  and  firmly  attached 
thereto. 

It  appeared  from  the  affidavits  of  witnesses  filed 
in  support  of  the  petitioner,  that  the  steam-boilers, 
steam-engine  and  reservoir,  main-shafting,  or  gearing, 
with  the  wooden  drums  attached,  and  the  iron  steam- 
piping  and  gas-piping,  were,  according  to  the  custom  of 
trade  in  Lancashire,  considered  as  fixtures  belonging 
to  and  forming  part  of  the  freehold. 

The  assignees  disputed  the  right  of  the  petitioners 
to  any  part  of  these  fixtures  and  machinery,  except  the 
steam-boilers,  steam-engine,  and  reservoir;  contending 
that  the  mcdnrshafting  and  gearing,  and  all  the  iron 
steam  piping  and  gas  piping,  being  in  the  possession  of 
the  bankrupt  at  the  time  of  his  bankruptcy,  belonged 
to  his  assignees. 

Mr.  Koe,  and  Mr.  Booth,  appeared  in  support  of  the 
petition,  and  cited  the  case  of  Ex  parte  Loyd  (a),  in 
the  matter  of  Ogden,  as  applicable  to  the  present  case, 
on  one  point  expressly,  and  on  the  other,  on  principle. 
They  also  referred  to  Boydell  and  M* Michael (b)\ 
where,  the  lessee  for  years  of  a  house,  who  was  also 
possessed  of  the  fixtures  therein  by  separate  pur- 
chase, having  mortgaged  his  term  with  the  fixtures,  and 
afterwards  become  bankrupt,  it  was  held,  that  his  as- 
signee, who  removed  and  converted  them,  was  liable,  in 
trover  by  the  mortgagee,  to  pay  the  value  of  them 
while  fixed  on  the  demised  premises.     [Sir  J.  Cross.  It 

(a)  3  Dea.  &  Ch.  765. 

(6)  3  Tyrw.  974;  S.  C.  1  Cr.  M.  k  R.  177. 
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18  distinctly  shown  in  other  cases  on  this  subject^  that        ISS5, 
only  the  uHtrUng  machinery  of  a  cotton  mill  belongs  to       Ezparte 
the  tenant^  and  the  moving  machinery  to  the  landlord.]       ^luox. 
They  were  then  stopped  by  the  Court,  who  thought 
that  the  petitioner  had  made  out  9l  prima  facie  case. 

Mr.  Swanstan,  and  Mr.  Anderdon,  for  the  assignees. 
We  contend  that  all  the  subsequent  machinery  beyond 
the  engine-house,  which  contains  the  steam-engine, 
may  be  removed  without  injury  to  the  freehold.  It  is 
sworn  by  witnesses  of  skill  and  experience  in  these 
matters,— that  the  steam-engine  terminates  with  the  fly- 
wheel shaft  of  the  driving  wheel,  technically  called  the 
first-motion  wheel,  at  which  point  the  office  of  the  engi- 
neer ends,  and  all  the  machinery  beyond  it  b  put  up  by 
the  millwright,  and  forms  no  part  of  the  steam-engine ; — 
that  the  subsequent  machinery  is  not  cemented  in  any 
way  to  the  shaft,  but  is  screwed  and  bolted  to  pedestals, 
which  are  also  screwed  and  let  in  to  the  walls,  and 
might  be  removed  by  unscrewing,  without  any  injury 
being  done  to  the  building ; — and  that  the  gas-pipes 
rested  on  steps  not  fixed  to  the  floor  or  ground^  hut 
merely  passing  through  the  walls,  without  being  affixed 
to  them.  There  is  no  doubt  that  all  these  things  must 
be  considered  goods  and  chattels ;  and  then  the  quesr 
tion  arises,  whether  they  are  not  within  the  72d  section 
of  the  Bankrupt  Act,  as  being  in  the  possession,  order, 
and  disposition  of  Butierworth  at  the  time  of  his  bank- 
ruptcy, 4ind  whether  that  section  is  not,  in  this  respect, 
(pursuant  Co  the  directions  of  the  135th  section,)  to  be 
construed  beneficially  for  creditors.  Fixtures  do  not 
lose  their  character  of  goods  and  chattels,  because 
they  are  affixed  to  the  freehold ;  for  notwithstanding 
they  belong  to  the  landlord,  they  are  still  to  all  intents 
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1885.       and  purposes    goods   and   chattels.      [Sir  J.  Crass* 
£z  parte      ^^  '^^^  bricks  and  mortar,  which  are  used  to  build 
a  house.]    There  the  bricks  and  mortar  assume  a 
new  creation,  by  being  converted  into  a  messuage, 
and  lose  their  original  character  of  goods  and  chat- 
tels.   The  law  recognizes  a  messuoffe,  ipso  nomine,  as 
freehold  property.    In   Trappes  v.  Barter  (a),  it  was 
decided  that  the  machinery  and  utensfls  appertaining 
to  certain  calico  printing  works,  haying  been  affixed  to 
the  inheritance  of  the  property  for  the  purposes  of 
trade  only,  in  a  place  where,  as  such,  they  would  have 
commonly  been  removed,  and  being,  in  fact,  removable 
without  injury  to  the  freehold,  were  not  to  be  taken  as 
part  of  the  inheritance,  but  as  personal  estate  only, 
which  passed  to  the  assignees  of  the  owners  of  the 
property,  who  had  become  bankrupt.    There  is  no 
decision,  which  compels  this  Court  to  say,  that  a  mort- 
gagee has  a  right  to  fixtures,  which  may  be  removed 
without  injury  to  the  freehold.    In  this  case,  the  bank- 
rupt was  the  original  owner  of  the  property;  and  the 
cases  dwell  mainly  on  that  point,  in  considering  the 
question  of  reputed  ownership.    Thus  in  Lingard  v. 
ilfem^^(&)^where  the  bankrupt  had  once  been  Uie 
owner  of  certain  machinery,  which  was  taken  in  execu- 
tion by  a  creditor,  and  the  creditor  afterwards  demised 
them  at  an  annual  rent  to  the  bankrupt,  who  continued 
in  possession  of  them  until  his  bankruptcy — it  was  held, 
that  this  was  prima  fcuAe  evidence  that  the  bankrupt 
continued  in  possession  as  owner,  there  being.no  evi- 
dence of  the  notoriety  of  the  exchange  of  property, 
and  that  the  property  therefore  passed  to  his  assignees. 
[Sir  J.  Cross.  The  question  is  here,  whether  it  was  the 
intention  of  the  parties  that  the  machinery  and  fixtures 

(a)  3  Tyrw.  603 ;  Cromp.  &  M.  153.  (6)  I  B.  &  C.  3(y8« 


CASES  IK  BANKttUPTCr.  151 

were  to  be  mortgaged  along  with  the  mill.]    Wliatever        fSS5. 
the  intention  was,  the  distinctioD  of  this  ease  is,  that      ^Tparte 
the  bankrupt  was  the  original  owner  of  the  machinery ;       Wilson. 
this  brings  the  case  within  the  doctrine  of  Lingard  v. 
Memter.    [Sir  J.  Crtm,  The  bankrupt  was  also  the 
owner  of  the  mW,  and  continued  in  possession  of  it 
as  reputed  owner ;  and  yet  that  circumstance  does  not 
bring  the  case  within  the  ^2A  section  of  the  Bankrupt 
Act.}    There  is  no  reason,  however,  why  credit  should 
not  fdBkow  the  reputed  ownership  of  the  machinery  in 
this  case;  when  there  is  the  additional  circumstance 
of  the  owner  himself  having  annexed  it  to  the  freehold. 
Nothing  can  affect  the  reputation  of  ownership,  but  a 
notoriety  in  the  change  of  the  property;  and  in  thb 
case  the  reputation*  of  ownership  has  never  been  dis- 
phceif.    Thn  is  not  like  the  case  of  Hubbard  v.  Bag- 
show  {a)^  which'  was  decided  on  the  principle,  that  the 
possession  of  the  steam-engine,  like  the  possession  of 
the  mill  itself,  did  not  necessarily  carry  with  it  the  re- 
putation of  ownership;  nor  is  it  like  the  case  of  Ex 
parte  Layd{b\  which  went  on  the  ground  that  the 
artides  there  were  to  be  considered  fixtures.    Now, 
tboogh  there  is  a  conflict  of  testimony  in  this  case  on 
some  material  points,  yet  it  is  clear  that  these  things 
might  be'  removed  without  injury  to  the  freehold.  They 
ought,  therefore,  to  be  considered  as  no  fixtures  at  all, 
nor  as  ever*  having  lost  die  character  of  goods  and 
chattels.     If  so,  then  this  is  precisely  the  case  of  the 
mortgage  of  a  house  with  the  furniture  in  it ;  where  the 
ftomiture  would  pass  to  the  assignees,  if  in  the  posses- 
sion of  the- bankrupt  as  reputed  owner.     [Sir  J,  Cross 
called  the  attention  of  the  Court  to  this  fact,  that  the 

(d)  4  Sim.  236.  (ft)  Supra. 
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1855.       words  of  the  mortgage  to  Royds  did  not  include  the 
Ezpute      S^  machinery,  but  only  that  appertaining  to  the  steam- 
engine. 

Erskine,  C.  J.-^The  judges  who  decided  the  cases 
of  Boy  dell  v.  M'Mickael  (a),  and  Trappes  v.  Harter  {a\ 
were  of  opinion  that  nothing  could  be  considered  in 
the  light  of  goods  and  chattels,  that  was  aiSxed  to  the 
freeholdi  unless  it  could  be  brought  within  the  terms 
of  the  72d  section  of  the  Bankrupt  Act.  If  the  fix- 
tures in  this  case  had  been  affixed  by  the  bankrupt  in 
the  character  of  tenant^  it  might  then  have  been  im- 
portant to  look  into  the  cases  that  have  been  cited  on 
the  part  of  the  respondents.  But  there  is  a  wide  dis- 
tinction between  those  cases  and  this;  for  here  the 
bankrupt  put  up  the  machinery  as  the  oumer  of  the 
mill,  attaching  it  as  a  fixture  to  his  own  property.  The 
general  rule  is,  that  what  is  affixed  to  the  freehold  be- 
comes part  and  parcel  of  the  freehold.  Some  excep- 
tions were  afterwards  made  in  favour  of  trade,  which 
enabled  a  tenant  to  remove  things  put  up  by  him  for 
the  purpose  of  carrying  on  his  business,  so  as  he 
removed  them  before  the  expiration  of  his  term.  But 
this  is  not  a  case  between  landlord  and  tenant ;  and  I 
believe  it  has  never  been  decided,  that  where  the 
owner  of  the  freehold  erects  different  fixtures  on  his 
property,  they  are  not  then  to  be  considered  as  annexed 
to  the  freehold.  In  this  case,  therefore,  the  bankrupt 
being  the  owner  of  the  cotton  mill,  when  the  steam- 
engine  and  other  machinery  was  erected  by  him,  these 
things  would  consequently  lose  their  character  of  goods 
and  chattels,  after  they  were  so  attached  to  the  free- 

(a)  Sufrh, 
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boM.  It  is  not  necessary  to  prove,  that  it  is  an  inva--  1835. 
riable  custom  for  the  owner  of  a  cotton  mill  to  let  it  ^  1 
fitted  up  with  machinery  to  a  manufacturer^  in  order  WiLbOM. 
to  rebut  the  presumption  of  the  apparent  ownership  of 
the  tenant;  but  it  is  sufficient  to  prove,  that  cotton  mill& 
are  occasionally  so  let; — as  in  the  case  of  horses  and 
carriages.  The  only  question  in  this  case  is,  whether 
the  machinery  was  so  affixed  to  the  buildings,  as  to  be 
legally  attached  to  the  freehold.  My  present  impres- 
sion, from  the  facts  already  stated,  is,  that  it  was  so 
affixed.  I  should  wish,  however,  to  read  through  the 
different  affidavits  before  the  order  is  drawn  up,  for 
upon  that  &ct  the  whole  question  must  turn.  But  if  I 
see  nothing  in  the  affidavits  to  induce  me  to  change  my 
opinion,  I  think  the  petitioner  will  be  entitled  to  all 
those  things  included  in  the  order  for  sale. 

Sir  J.  Cross. — There  is  a  good  deal  of  complexity 
in  this  case.  It  is,  however,  not  disputed,  that  down 
to  the  time  of  the  bankruptcy,  all  the  machinery  and 
steam  pipes,  whether  fixed  or  movable,  were,  according 
to  the  terms  of  the  mortgage  deed,  the  property  of  the 
mortgagees.  But  it  is  contended  that,  at  the  time  of 
the  bankruptcy,  all  the  movable  machinery  became 
then  the  property  of  the  assignees  under  the  provisions 
of  the  7^  section  of  the  Bankrupt  Act,  because  it. 
might  be  detached  without  injury  to  the  freehold,  and 
therefore  partook  of  the  nature  of  other  goods  and 
chattels  in  the  order  and  disposition  of  the  bankrupt 
at  the  period  of  his  bankruptcy.  But  the  argument 
founded  on  this  assumption — that  the  machinery  could 
be  detached  without  injury  to  the  freehold — shows 
that  it  was  actually  attached  to  the  freehold.  The 
articles  of  which  the  machinery  was  composed  were 
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1835.  indeed  all  so  situated  and  constructed,  that  they  would 
Eziwrte  have  passed  by  the  mortgage  by  operation  of  law^ 
luoN.  although  they  had  not  been  mentioned  in  the  deed. 
And  with  respect  to  the  operation  of  the  7Sd  section  of 
the  Bankrupt  Act,  these  fixtures  were  left  in  the  pos- 
session of  the  bankrupt  for  the  better  enjoyment  of  the 
freehold,  and  not  as  goods  and  chattels.  It  has  been 
stated,  that  part  of  this  machinery  was  erected  by  the 
engineer,  and  part  by  the  millwright;  and  that  the  former 
portion  of  it  is  considered  only  as  annexed  to  the  free- 
hold. But  the  rights  of  parties  are  not  to  be  deter- 
mined by  the  particular  class  of  workmen  who  have 
done  the  work.  The  machinery,  which  is  actually 
attached  to  the  building,  cannot  come  within  the  terms 
of  the  78d  section,  which  speaks  only  of  '^  goods  or 
chattels."  Then  with  respect  to  the  gas-pipes,  suppose 
a  man  sells  a  house  in  London,  which  is  supplied  with 
water  by  means  of  water-pipes,  would  not  these  pipes 
go  with  the  house?  Then  why  are  not  the  gas-pipes 
to  pass  with  the  freehold  of  this  cotton  mill?  It  is 
quite  a  distinct  question,  whether  a  tenant,  who  had 
erected  these  things  for  the  purpose  of  carrying  on  his 
trade,  could  remove  them  or  not.  Here  they  were 
erected  by  the  owner  of  the  freehold,  and  there  is  no 
question  as  between  landford  and  tenant,  but  merely 
whether  they  are  to  be  considered  as  goods  and  chattels 
.  within  the  7Sd  section  of  the  Bankrupt  Act. 

Sir  6.  Rose. — If  the  articles  in  question  were  af- 
fixed to  the  freehold  of  the  buildings  in  which  they 
were  erected,  it  becomes  then  quite  unnecessary  to 
consider  the  other  point  that  has  been  raised,  as  to 
their  being  in  the  order  and  disposition  of  the  bank- 
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rapt  at  the  time  of  his  bankraptcy.  It  is  Tery  import-  1835. 
ant  therefore  to  ascertain  precisely,  whether  they  .were  £7pwte 
so  affixed  to  the  freehold  or  not  Now,  as  iiur  as  the  W"^!*- 
evidence  goes,  this  seems  quite  sufficient  to  displace 
the  title  of  the  assignee  to  these  fixtures,  as  goods  and 
chatt^,  under  the  72d  section  of  the  Bankrupt  Act. 
I  see  no  reason  for  altering  the  opinion  I  expressed  in 
die  case  otJEx  parte  Austin{a),  that  where  fixtures 
are  capable  of  being  removed,  as  between  landlord 
and  tenant,  without  injury  to  the  freehold,  they  are 
then  within  the  order  and  dispositioD  of  the  bankrupt, 
if  they  continue  in  his  possession  sat  the  time  of  his 
bankruptcy;  but. if  they  are  so  affixed,  that  they  can- 
not be  removed  without  injury  to  the  freehold,  in  that 
case  they  do  not  come  within  the  meaning  of  the  72d 
sectbD.  The  proper  way,  h.  my  opinioB,  to  look  at 
this  case  is,  to  consider  it  as-  if  the  bankrupt  had  been 
a  tenant  of  the  property,  and  had  erected  these  fix- 
tures in  the  character  of  tenantr^and  then.;  to  put  the 
question,  yes  or  lio,  whether  he  had  a  right  to  dis- 
sever the  things  which  he  had  so  affixed  during  his 
tenancy.  I  cannot  help  taking  the  liberty  of  saying, 
that  the  principle  on  which  some  of  the  cases  on  this 
subject  have  been  decided,  has  not  been  veiy  clearly 
explained,  with  reference  to  fixtures  being  considered 
goods  and  chattels  within  the  doctrine  of  reputed 
ownership.  It  is  difficult  to  determine  precisely  what 
fixtures  are,  and  what  are  not^  goods  ^^nd  chattels, 
within  the  terms  of  the  7Sd  section.  When  a  tenant 
becomes  bankrupt,  who  has  erected  fixtures  whidi  may 
be  severed  without  injury  to  the  freehold,  and  he  has 
therefore  a  right  to  remove  them  before  the  determina- 

(a)  1  Dea.  6c  Chit.  t07. 
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18dS. 

Ex  parte 
Wilson. 


tion  of  his  tenancy,  then  there  is  no  difficulty  in  the 
point.  But  when  the  fixtures  are  erected  by  the 
owner  of  the  freehold,  who  becomes  bankrupt,  they 
will  then  pass  to  the  assignees  by  the  operation  of  the 
bargain  and  sale  of  the  bankrupt's  freehold  property* 
In  this  case,  therefore,  as  the  bankrupt  was  not  the 
tenant  of  the  property,  but  the  owner  of  the  freehold, 
when  he  erected  the  fixtures,  they  would  have  passed 
to  the  assignees  with  the  freehold,  but  for  the  previous 
mortgage  to  Royds.  This  mortgage,  however,*  in- 
cludes the  fixtures  eo  nomine  ;  and  I  think  they  would 
have  passed  to  the  mortgagee  as  part  of  the  freehold, 
even  if  they  had  not  been  named  in  it. 


January  f  S. 


Erskine,  C.  J.  stated  this  day,  that  he  had  carefully 
read  the  affidavits,  and  that  the  Court  were^  satisfied, 
that  the  machinery  was  so  attached  to  the  premises,  as 
to  be  part  of  the  freehold,  and  could  not  therefore  be 
considered  as  goods  and  chattels,  within  the  clause  of 
reputed  ownership  in  the  Bankrupt  Act. 


May  \,  1835. 

The  Court  will 
not  vary  the  mi- 
nutes of  a  former 
order,  which  has 
been  pronounc- 
ed more  than 
three  months, 
except  on  a  pe- 
tition for  re- 
hearing. 


The  matter  came  on  this  day  again  before  the 
Court,  by  way  of  supplemental  petition ;  in  which  the 
petitioner  complained,  that  the  assignee  had  put  up  to 
sale  the  gas-piping  and  apparatus,  notwithstanding  the 
petitioner  gave  him  notice  that  he  objected  to  the  sale, 
and  should  hold  him  liable  for  the  consequences. 
The  petitioner  alleged,  that  by  the  disseverance  of 
this  machinery  from  the  buildings  to  which  is  was  at- 
tached, damage  had  been  occasioned  to  the  property 
to  the  amount  of  310/.;  and  that  the  machinery  itself 
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abo  sold  for  less  than  it  would  haTe  done  if  it  had  not        IS35, 
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been  disseveredy  and  had  been  sold  along  with  the  Ex  parte 
mill ;  and  that  the  whole  yalue  of  the  mill,  together 
with  all  the  fixtures  and  machinery,  was  insufficient  to 
satisfy  the  petitioner's  debt.  The  petitioner  prayed, 
therefore,  that  the  assignee  might  be  held  accountable 
to  him  for  the  sum  of  310/.  « 

Mr.  Koey  and  Mr.  Booth,  appeared  in  support  of  the 
petition. 

The  Court  thought,  however,  that  the  petitioner 
had  no  right  to  complain  of  any  damage  done  to  the 
premises  by  the  removal  of  the  machinery,  when  he 
could  not  know,  for  a  certainty,  that  the  premises 
when  sold  would  not  satisfy  the  amount  of  the  money 
due  on  the  mortgage.  They  therefore  ordered  the 
matter  to  stand  over  generally  until  after  the  whole 
property  was  sold. 

Mr.  Koe  then  applied  for  an  amendment  of  the  mi- 
nutes of  the  former  order,  by  inserting  a  direction 
that  the  costs  of  the  assignees  should  come  out  of  the 
general  estate,  instead  of  out  of  the  produce  of  the 
sale,  nothing  having  been  said  about  the  costs  of  the 
assignees  on  the  former  hearing. 

The  Court,  after  conferring  with  the  Registrar, 
said,  that  the  minutes  were  drawn  up  according  to  the 
usual  practice,  which  was,  that  the  assignees  should 
have  their  costs  out  of  the  produce  of  the  sale;  and 
that  after  so  great  a  lapse  of  time,  it  was  rather  too 
late  to  move  to  vary  the  minutes  of  the  former  order 
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1835.       ^^  ^  question  of  costs;  for  that  in  deciding  on  any 
^  Buch  Tariation,  the  Court  ouriit  to.  have  its  attention 

Ex  parte  *  ® 

WiLsoK.  called  to  all  the.  facts  of  the  case,  which  could  not 
properly  be  done  except  on  a  petition  for  rehearing; 
and  that  a  petition  for  a  rehearing  would  not  lie  for 
a  mere  question  of  costs. 

The  costs  of  both  parties  occasioned  by  this 
application  were  ordered  to  be  paid  out  of  the 
fund. 

Mr.  StDanston,  and  Mr*  Anderdon,  on  the  part  of  the 
assignees,  then  moved  to  vaiy  the  minutes  of  the 
former  order,  by  introducing  the  words  '^  after,  de- 
ducting any  other  securities  the  petitioners  might 
hold,"  before  the  words  containing  the  direction,  that 
after  the  application  of  the  proceeds  of  the  sale  of  the 
mortgaged  property,  the  petitioners  should  be  allowed 
to  prove  for  the  deficiency. 

Mr.  Koe,  and  Mr.  Anderdon^  contrd^  contended,  that 
it  was  wholly  unnecessary  to  insert  this  direction  in 
the  order,  as  the  Commissioners  would  take  care  that 
the  petitioners  should  not  prove  for  any  debt,  until 
they  had  realized,  or  deducted  th6  amount  of,  the  se- 
curities tiiey  held  for  any  portion  of  the  debt. 

The  Court  said,  however,  that  as  the  minutes  of 
the  order  originally  stood,  it  was  very  probable  that 
the  Commissioners  might  think  it  imperative  on  them 
to  admit  the  petitioner^  to  prove  for  the  amount  of  the 
deficiency  of  their  debt,  which  was  unsatisfied  by  the 
proceeds  of  the  sale  of  the  mortgaged  property,  with- 
out deducting  the  value  of  any  other  securities. 

Upon  this  intimation  of  the  opinion  of  the  Court,  it 
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was  agreed  by  the  counsel  for  both  parties^  that  the        IS35. 
order  should  be  firamed,  so  as  to  adopt  the  deduction       ex  parte 
mentioned  in  the  petition,  of  the  Tahie  of  the  Bank       W**^**- 
shares;  and  that  it  should  direct,  that  the  petitioners 
should  not  be  allowed  to  prove  for  any  deficiency, 
without  deducting  the  value  of  any  other  security. 

The  Order,  as  finaDy  settled,  was  as  follows : — 
That  the  Company  of  Proprietors  of  the  Liver- 
pool Bank  be  declared  to  be  equitable  mort- 
gagees of  the  premises  comprised  in  the 
mortgage  deed  of  the  1st  July  18S1,  and  the 
memorandum  of  agreement  of  the  22d  Octo- 
ber 1831,  together  with  the  steam-engines, 
boilers,  reservoirs,  and  pipes  communicating 
therewith,  main-shafting  or  gearing,  with  the 
wooden  engines  and  drums  attached  thereto, 
and  the  iron  steam-piping  and  gas-piping  set 
up  and  affixed  in  and  upon  the  said  premises. 
That  it  be  referred  to  the  Commissioners  to 
take  an  account  of  the  principal  and  interest 
due  to  the  Liverpool  Bank  in  respect  of  their 
said  security,  deducting  the  value  of  the  Bank 
shares,  to  be  settled  by  the  Commissioners. 
That  the  premises  should  be  sold,  together 
with  such  part  of  the  fixtures  as  had  not  already 
been  sold,  and  that  the  assignees  should  have 

the  conduct  of  the  sale.    That  the  proceeds 

I' 

arising  from  such  sale,  or  from  any  previous 
sale  of  the  fixtures,  should  be  applied,  first, 
in  payment  of  the  expenses  of  the  sale  here- 
by directed,  and  of  the  proceedings  incident 
thereto,  and  the  costs  of  the  petitioners  and 
the  assignees  occasioned  by  this  petition,  and 


Wilson. 
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l^S5.  then  in  payment  of  what  should  be  found 

Ez parte  due  to   the  Liverpool  Bank;    and  that  the 

^urplus^  if  any,  be  paid  over  to  the  assignees; 
but  if  the  proceeds  should  be  insufficient  to 
satisfy  the  debt  of  the  Bank,  then  the  Bank 
might  prove  for  the  deficiency,  after  deduct- 
ing the  value  of  any  other  security  held  by 
them  on  account  of  their  said  debt. 


Watminster,      Ex  parte  Plant. — In  the  matter  of  Butterworth. 

Jan.  14.  ^ 

the  d^  oTsa-  This  was  a  cross  petition  of  the  assignee  in  the  same 
BankUi  ^Com-  bankruptcy,  as  in  the  last  case.  It  stated,  thsit  Butter- 
pany,  it  wassti-  fjoorth.  the  bankrupt,  was  the  owner  of  30  shares  in  the 

pulated  that  the  '  '^  ' 

Compaoyshould  capital  stock  of  the  Bank  of  Liverpool,  and  that  at  his 

have  a  lien  on 

the  shares  of      bankruptcy  the  Bank  claimed  to  appropriate  the  value 

such  proprietors 

as  were  custom-  of  those  shares  in  part  liquidation  of  his  debt,  under 
to  the  Bank,  and  a  clause  in  the  deed  of  settlement  of  the  Company, 
should  be  bans-  which  gave  to  the  Bank  a  lien  on  all  shares  of  pro- 
the^nsent°of  P™tors,  who  were  customers  and  indebted  to  the 
and  an^a^uact  ^^^i  ^^^  ^^  amount  of  each  proprietor's  debts,  and 
of  these  provi-    ^  right  to  declare  them  forfeit  and  sell  them,  and  ap- 

sions  was  in-  °  ' 

dors^  on  the  propriate  the  proceeds.  It  was  also  further  provided, 
the  share  held    that  no  share  of  any  proprietor  should  be  transferred, 

by  trach  pro- 
prietor, without   the  consent  of  the    directors   of  the   Bank. 

The  bankrupt, 

atthetimeof  The  petitioner  contended,  that  these  shares  were  in 
was  tbeowner^'  the  order  and  disposition  of  the  bankrupt  at  his  bank* 
sh«es?a^*had  ruptcy,  on  the  ground  that  he  had  then  the  certifi- 
the^^SfiSteT*  ^^^^  ^^  ownership  of  the  shares  in  his  possession,  which 
of  ownership      certificates  were  still  in  the  possession  of  his  assignee. 

being  then 

largdy  indebted  to  the  Bank  for  advances  :--Hei(£,  that  these  shares  did  not  pass  to  his 
asugnee  under  the  clause  of  reputed  ownership  in  the  Bankrupt  Act,  so  as  to  defeat  the  lien 
of  the  Bank,  which  had  been  provided  for  in  the  deed. 
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It  appeared^  however^  that  an  abstract  of  the  clause        IBS5. 
in  the  deed  of  settlement  was  indorsed  on  these  certifi-      £,  pwte 
cates;  and  that  the  bankrupt  was  at  the  time  of  his        ^^^vr* 
bankruptcy  largely  indebted  for  advances  made  to  him 
by  the  Bank. 

The  prayer  was^  that  the  petitioner^  as  such  as- 
signee^  might  be  declared  entitled  to  the  shares  for 
the  benefit  of  the  estate  of  the  bankrupt,  free  from 
any  lien  or  charge  of  the  Liverpool  Bank ;  and  that 
if  any  order  should  be  made  on  the  last  petition  of  JSr 
parte  Wiban  {a),  giving  the  whole  or  any  part  of  the  relief 
thereby  prayed,  it  might  be  on  the  terms,  that  the 
petitioner  Wilson  should  r^nquish  the  claim  of  the 
Liverpool  Bank  to  retain  all  or  any  part  of  such 
shares ;  and  that  all  proper  directions  might  be  given 
for  enabling  the  petitioner  to  sell  and  dispose  of  the 
shares ;  and  that  the  accounts  prayed  by  the  petition 
in  Ex  parte  Wilson  might  be  taken^  if  at  all,  without 
reference  to  the  shares,  and  without  deducting  the 
amount  or  value  thereof  from  the  amount  which  should 
be  found  owing  from  the  Bank  to  the  bankrupt. 

Mr.  Swanston,  and  Mr.  Anderdon^  appeared  in  sup- 
port of  the  petition. 

Sir  G.  Rose. — This  is  a  claim  by  the  assignees  ad- 
verse to  the  petitioners  in  the  case  before  the  Court 
yesterday  of  Ex  parte  Wilson{a\  and  is  one  with  which 
this  Court  cannot  deal,  unless  the  other  side  submit  to 
our  jurisdiction. 

Mr.  jSToe,  and  Mt.  Booth,  for  the  respondents,  agreed 
to  abide  by  any  order  the  Court  might  make. 

(a)  Seefffite,  p.  143. 
VOL.' IV.  M 
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18S5.  Mr.  Swanston,  and   Mr.  Anderdan.    The  bankrupt 

^pggf^  being  the  proprietor  of  30  shares  in  the  Liverpool 
-Plakt.  Bank,  on  which  he  had  paid  a  deposit  of  10/.  per 
cent.,  and  his  name  appearing  in  the  books  of  the 
Company,  as  the  owner  of  these  shares  at  the  time  of 
his  bankruptcy,  the  shares  must  be  taken  to  have  been 
in  the  order  and  disposition  of  the  bankrupt,  within  the 
meaning  of  the  72d  section  of  the  Bankrupt  Act,  and, 
as  such,  to  have  passed  to  his  assignees.  The  re- 
spondents rely  on  the  clause  in  the  deed  of  settlement 
of  the  Company,  and  the  indorsement  on  the  certifi- 
cates delivered  to  the  bankrupt;  the  purport  of  which 
is,  that  the  shares  of  each  proprietor  shall  be  liable  to 
the  debts  of  the  Company,  and  subject  to  a  lien  for 
the  amount  of  the  debts  due  to  the  Company  from  such 
proprietors  as  kept  an  account  with  the  Bank.  But 
notwithstanding  the  deed  of  settlement,  and  the  in- 
dorsement on  the  certificates,  there  is  no  pretence  fer 
sayiiig,  that  the  bankrupt  was  not,  at  the  time  of  his 
bankruptcy,  the  reputed  owner  of  these  shares.  The 
Company  made  a  return  to  the  Stamp-Office,  according 
to  the  requisitions  of  the  7  Geo,  4.  c.  46.,  of  the  names 
and  residence  of  all  the  proprietors  of  the  Bank, 
which  return  was  verified  on  oath,  and  includes  the 
bankrupt's  name  as  one  of  the  proprietors.  The  re- 
turn to  the  Stamp-Office  is  therefore  much  more  to  be 
relied  on  as  evidence  of  ownership,  than  the  indorse- 
ment on  the  certificates  to  the  contrary ;  for  the  one  is 
only  a  private  instrument,  while  the  other  is  a  public 
document  verified  on  oath.  The  indorsement  on  the 
certificates  is  not  sufficient  to  do  away  with  the  pre- 
sumption of  ownership.  Whatever  was  due  firom  the 
bankrupt  tu  a  partner,  his  share  would  be  of  course 
subject  to  a  lien  of  the  partnership  \  but  not  if  the  debt 
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accrued  on  bis  private  account  [Sir  J,  Crats.  If  one  18S5. 
partner  owes  a  debt  to  tbe  partnersbip,  is  not  that  ' 
a  partnership  transaction  ?]  It  is  not  a  debt^  it  is  sub-  Plamt. 
nitted,  owing  by  him  as  a  partner;  and  a  partnership 
lien  cannot  be  extended  beyond  partnership  debts. 
This  case  must  be  looked  upon  as  in  the  nature  of 
a  mortgage  of  the  shares  by  the  bankrupt  to  the  Com* 
pany,  while  he  was  permitted  to  be  the  reputed  owner 
of  them;  and  it  is  settled  by  the  case  of  JRyall  v. 
Rowle9(a)t  that  where  a  mortgagee  of  goods  permits 
.a  bankrupt  to  continue  in  the  possession  of  them  up  to 
the  time  of  his  bankruptcy^  he  has  no  lien  on  them 
against  the  assignees.  [Erskihe^C.J.  Is  not  the  in- 
dorsement on  the  certificates  of  these  shares  quite  de- 
aaiwe  of  the  question  ?  Take  the  case  perfectly  inde- 
pendent of  any  partnership.  There  is  a  ccmdidon  on 
the  face  of  the  very  document,  which  is  the  symbol  of 
ownership,  stating  that  the  shares  of  each  proprietor 
shall  be  liable  to  the  lien  of  the  Company,  in  respect 
of  any  debt  owing  by  him  to  the  Company.  .  In  the 
case  of  RyaU  v.  Bowles,  there  was  no  contract  giviiig 
an  express  lien  to  the  mortgagee.]  The  indorsement 
on  the  certificates  amounts  to  nothing  more  than  an 
intimation  of  a  mere  possible  liability,  not  of  any  ex- 
irting  debt  due  to  the  Company  from  Uie  bankrupt. 
This  will  not  therefore  prevent  the  doctrine  of  reputed 
ownership  from  attaching  in  this  case.  The  directors 
of  the  Company  never  dealt  in  any  manner  with  these 
diares,  which  were  left  in  the  order  and  disposition  of 
the  bankrupt  as  tbe  reputed  owner.  There  are,  in- 
deed»  no  less  than  three  indicia  of  ownership  which  can 
be  relied  upon  in  this  case, — 1st.  the  books  of  the  Comr 

(a)  I  Yes.  348. 
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18d5,        pany,  in  which  the  bankrupt's  name  appears  as  the  pro- 
j^pj^rte      prietor  of  these  shares, — 2dly.  the  Certificate  deUvered 
Pi^NT,       ^y  ^Yie  Company  to  the  bankrupt^  and  remaining  in  his 
possession  at  the  time  of  his  bankruptcy, — and  Sdly.  that 
which  is  the  most  important,  the  return  to  the  Stamp- 
Office  of  his  name  as  a  proprietor,  verified  upon  oath. 
In  Nelson  ▼.  The  London  Assurance  Company{a)y-^where 
a  director  of  the  Company  assigned  his  shares  to  the 
Company,  in  order  to  secure  a  debt  due  from  him  on 
his  private  account,  and  empowered  the  Company  to 
,  direct  the  treasurer  to  retain  the  dividends,  and  sell  his 

shares  for  the  payment  of  his  debt — but  the  power 
given  to  the  Company  had  not  been  exercised,  and  his 
shares  still  remained  in  his  name  in  the  Company's 
books, — it  was  held,  that  on  the  bankruptcy  of  the  di- 
rector the  shares  passed  to  his  assignees,  as  being  in 
his  order  and  disposition  at  the  time  of  his  bankruptcy. 
The  facts  of  that  case  are  stronger  against  the  claim 
of  reputed  ownership  than  those  of  the  present;  as 
the  Company  had  not  merely  a  lien,  but  an  actual 
assignment  of  the  bankrupt's  shares. 

.  Mr.  Koe,  and  Mr.  Booth,  for  the  respondents,  were 
stopped  by  the  Court. 

4 

Erskine,  C.J. — The  real  object  of  this  petition  is^ 
to  obtain  an  order  of  the  Court,  declaring  that  the 
Banking  Company  are  not  entitled  to  these  shares, 
and  that  they  ihust  deliver  them  up  to  the  bankrupt's 
assignees.  The  claim  of  the  assignees  is  founded  on 
the  12d  section  of  the  Bankrupt  Act,  which  declares, 
•that  "if  any  bankrupt,  at  the  time  he  becomes  bank*- 
rupt,  shall,  by  the  consent  and  permission  of  the  true 

(a)  2Sim.&!S.292. 
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owner  thereof^  haye  in  Jiis^pass^ssiopi  ord^r,^  or  (fisposi-  IS95. 
tiOD,  any  goods  pr  clmtt^Uj  wjb^r^of  h«  wa§  reputed  e^T^ 
owner,  or  whereof  }iQ,hi^d  t^ken  upon  him  the  sale,  **»^"t. 
alteration,  or  dispoftjution  as  owneri  the  Commissioners 
shall  have  power  to  sfsU  and  dispose  of  the  same  for 
the  benefit  of  the  creditors.'"  It  h|is  been  argued,  that 
as  the  bankrupt  ajt.  the  time  of  .his  bankruptcy  was 
owner  of  SO  shares  in  the  Liverpool  .Bank,  his  a»- 
signees  were  entitled  to  them  under  the  proTisions  of 
Ais  section  of  the  act  of  parliament ;  and  that  the 
Gnnpany  have  no  lien  on  them  for  any  debt  due  from 
the  bankrupt.  That  the  bankrupt  must  be  considered 
a  partner  in  the  Bank  is  clear,  from  looking  at  the 
words  of  the  7  Geo.  4.  c.46.  for  regulating  the  co- 
partnarship  of  bankers;  for  that  statute  expressly 
dengnateB  the  shareholders  in  a  banking  establish- 
ment as  partners,  and  draws  a  distinction  between 
those  who  are  members,  of  a  corporation,  and  those 
who  are  members  of  a  partnership  firm.  It  follows, 
therefore,  diat  the  Bank  would  have  a  lien  on  the 
bankrupt's  shares  for  contribution  to  any  loss,  or  for 
payment  of  any  partnership  debt  But  then  it  is  said, 
that  as  the  bankrupt  dealt  with  the  Bank  in  his  private 
capacity,  any  debt  which  arose  out  of  such  dealing  can- 
not be  considered  as  a  partnership  debt.  But  there  is 
an  express  contract  contained  in  the  9th  article  of 
the  deed  of  settlement,  that  there  shall  be  a  paramount 
lien  of  the  Bank  on  the  shares  of  all  the  proprietors, 
who  might  be  customers  and  indebted  to  the  bank. 
It  is  quite  clear,  that  at  the  time  of  the  bankruptcy  of 
Butterwarth  the  Company  had  a  lien  on  the  shares 
which  he  then  held  in  the  Bank.  Then  did  his  bank- 
ruptcy deprive  them  of  that, lien?  Taking  it  for 
granted  that  this  species  of  property  comes  within  the 
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1885.  meaning  of  the  7%1  section  of  the  Bankrupt  Act,  still,  if 
Ejpjrte  Butterworth  had  not,  at  the  time  of  his  bankruptcy,  the 
^^'"'*  power  to  dispose  of  these  shares, — and  it  is  obvious 
that  he  had  not, — then  the  case  does  not  fall  within  the 
provisions  of  that  section.  It  has  been  contended, 
that  the  bankrupt  must  be  held  to  have  been  the  re- 
puted owner  of  these  shares,  on  three  distinct  grounds, 
namely,  I*  That  his  name  appeared  as  the  owner  of 
them  in  the  books  of  the  partnership  :  2.  That  he  was 
in  the  actual  possession  of  the  certificates,  declaring  him 
to  be  such  owner :  and  8.  That  his  name  was  inserted 
as  one  of  the  proprietors  in  the  return  to  the  Stamp- 
Office.  But  the  entry  in  the  books  of  the  co-partner- 
ship must  be  subject  to  the  stipulations  contained  in 
the  deed  of  co-partnership,  and  the  same  reasoning 
applies  to  the  return  made  to  the  Stamp-Office.  With 
respect  to  the  certificates,— the  very  conditions  on  which 
the  bankrupt  held  these  shares,  were  set  out  on  the 
face  of  those  instruments;  and  therefore  any  purchaser 
would  have  had  notice  of  the  terms  on  which  the  bank- 
rupt held  the  shares,  and  that  the  bankrupt  could  not 
transfer  them,  without  giving  previous  notice  to  the 
Bank.  There  is  a  distinction  between  thb  case,  and 
that  which  has  been  cited,  of  Nekon  v.  The  London 
Assurance  Company  (a);  inasmuch  as  in  that  case  no 
order  of  the  directors  was  necessary  for  the  transfer  of 
the  shares;  but  here  there  was  an  express  stipulation 
that  no  shares  should  be  transferred,  without  the  con- 
sent of  the  directors ;  and  this  appeared  in  the  indorse- 
ment on  the  certificates.  It  would  be  manifest,  there- 
fore, to  any  person  who  might  have  dealt  with  the  bank- 
rupt for  these  shares,  that  the  directors  of  the  Com- 
pany were  clothed  with  the  power  of  withholding  their 

(a)  2  Sim.  &  S.  292, 
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oobsent,  and  of  thus  preventing  any  effectual  transfer.        IS$5. 
Under  all  the  circumstances  of  this  case,  it  seems  to       ETptne 
me,  that  the  bankrupt  was  not  the  reputed  owner  of 
the  shares,  within  the  meaning  of  the  7Sd  section  of 
the  Bankrupt  Act;  and  that  this  petition  must  there* 
fi>re  be  dismissed. 

• 

Sir  J.  Caoss. — It   was  matter  of   surprise  to   me» 
I  confess,  that  this  petition   should  ever  have  been 
presented ;  and  nothing  that  has  been  said  to-day  has 
IB  any  way  tended  to  remove  that  impression.    The 
assignees  say, — our  interest  in  the  partnership,  in  which 
the  bankrupt  was  concerned,  is  the  amount  of  what 
the  •  bankrupt   brought  into  the  partnership.    Such 
a  principle  as  this,  in  estimating  the  claim  by  the  as- 
signees of  a  bankrupt  partner,  I  never  heard  of  before. 
That  the  assignees  of  one  of  several  partners  may,  in 
the  event  of  his  bankruptcy,  claim  the  whole  capital  of 
the  bankrupt  partner,  without  being  liable  to  the  part- 
nership claims,  seems  to  be  contrary  to  every  principle  of 
reason  and  justice.    Great  stress  has  been  laid  on  the 
return  to  the  Stamp-Office,  under  the  provisions  of  the 
statute  of  7  Geo.  4.  c.  46.     But  what  is  the  real  inten- 
tion of  that  act?    Merely,  that  every  banking  company 
of  more  than  six  persons  shall  give  the  public  notice  of 
the  parties  engaged  in  the  concern.  I  see  nothing  what- 
ever in  this  case,  why  it  should  differ  from  the  case  of 
an  ordinary  partnership.    The  assignees  say,  that  the 
bankrupt  was  reputed  owner  of  some  interest  or  other 
in  the  establishment  of  the  Liverpool  Bank.     Why 
every  trader  who  is  engaged  in  a  partnership  with 
others,  may  be  called  the  reputed  owner  of  his  own  share 
in  the  partnership.     But  that  does  not  give  him  a  right 
to  take  his  share  out  of  the  concern,  without  discharg- 
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18^5.       ing  the  partnership  liabilities.    With  respect  to  the 
£jp,^rte      certificates  relating  to  these  shares,  I  think  the  provi- 
sions of  the  62d  section  of  the  Bankrupt  Act  do  not 
relate  to  a  document  of  that  description.     And  as  to. 
the  return  made  to  the  Stamp-Office,  which  the  peti- 
tioner dwells  so  much  upon, — it  appears  to  me  a  most, 
unreasonable  mode  of  arguing,  that  because  his  name 
was  put  up  there  in  a  notice  as  one  of  the  partners  in 
the  Bank,  he  must  at  all  events  continue  a  partner 
until  that  notice  was  pulled  down.    That  notice  could 
not  affect  the  right  of  any  purchaser  of  the  partner- 
ship property,  nor  operate  so  as  to  deceive  any  person 
who  dealt  with  the  bankrupt.    For  these  reasons,  I  am 
of  opinion,  that  there  is  no  ground  for  this  petition. 

Sir  G.  Rose. — It  is  hardly  necessary  for  me  to  say 
a  word  on  this  petition,  except  for  the  purpose  of 
stating,  that  a  delusion  under  which  I  laboured  at  the 
outset  is  now  entirely  removed.    It  seemed  to  me  in 
the  first  instance,  that  there  might  be  some  difficulty  in 
refusing  to   accede  to    the  prayer   of  this    petition* 
But  looking  at  the  provisions  of  the  act  of  parliament, 
under  the  authority  of  which  this  Banking  Company 
was  established,  it  appears  to  me,  that  by  the  terms  of 
that  act  this  association  must  be  considered,  to  all  in- 
tents and  purposes,  a  partnership.     Nor  do  I  see  any 
thing  in  the  deed  of  settlement,  that  can  put  this  Com- 
pany upon  a  different  footing  from  any  other  trading 
company.     In  what  manner  the  assignees  would  be  en- 
titled to  claim  against  the  other  members  of  the  Bank^ 
in  respect  of  the  bankrupt's  share  in  the  joint  debts, 
is  not  the  question  here.     The  assignees  found  their  , 
claim  upon  the  certificates,  and  deal  with  the  bankrupt's 
share  in  this  Banking  Company,  as  if  it  was  an  assign-  . 
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aUe  interest    The  mode  in  which  they  shape  their        IS$5. 
case  isy  not  as  claimants  of  the  bankrupt's  joint  in-       ^^  parte 
terest  in  the  partnership,  but  of  a  separate  interest  of       ^^a^* 
the   bankrupt    in    the   partnership.      The   assignees, 
therefore,  take  the  interest  of  the  bankrupt  with  all 
the  incidents  relating  to  the  shares,  and  subject  to  all 
the  restrictions  contained  in  the  deed  of  settlement. 
I  therefore  think,  that  this  petition  should  be  dismissed 
with  costs ;  which  was 

Ordered  accordingly. 


Ex  parte  Edward  Turner  and  another. — In  the 
matter  of  Alexander  Kenneth  Mackenzie  and 
Edward  Abbott.  Wutminster, 

rm^  ^  ^  Nov.  23,  1833. 

IHIS   was  a  petition   by  two   creditors,  who  had  Proof  caonot  be 
proved  against  the  separate  estate  of  one  of  the  bank-  joint^state^ 
mpts,  to  expunge  a  proof  made  on  behalf  of  the  joint  ^ate^esutT 
estate  against  such  separate  estate,  under  the  following  ^of afnu- 
drcumatances :—  f."^*?*  ^^}l^' 

tion  from  the 

On  the  23d  July  1813  a  joint  commission  was  issued  joint  fuodsbj 

^  *  one  of  the  part- 

aesinst  Mackenzie  and  AbbotL  who  were  in  co-part-  >>«";  and  not 

^  ^  then,  if  there 

nership  as  merchants  from   the  year   1811   to  July  has  been  sDy 
1813.     McLchenzie  had  previously  been  in  business,  tortious  act  bj 
and  had  failed,  and  at  the  commencement  of  the  co-  ner,  so  as  to  re- 
partnership  was  indebted  to  various  persons.     Accord-  te*r^of  contract!' 
ing  to  the   terms  of  the  partnership,  each  partner 
was  authorized  to  draw  sums  from  time  to  time  from 
the  ftinds  of  the   concern,  by  way  of  maintenance, 
amoonting  to  the  yearly  sum  of  700/.;  but  in  Decem- 
ber 181S  Abbott  discovered  that  Mackenzie  had  with- 
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183S.  drawn  from  the  co-partDership  funds,  over  and  above 
Exparta  ^®  ^^™  ^^  ^^  ^^  authorized  to  draw,  hurge  sums  of 
aodMouIer.  ™oney  for  his  own  private  use  and  benefit.  Upon 
this  discovery  being  made,  Abbott  remonstrated  with 
Mackenzie  upon  the  great  impropriety  of  his  conduct, 
when  he  positively  assured  Abbott  that  he  would  re- 
place the  amount  as  soon  as  assets  of  his  private 
estate  should  come  to  hand,  which  he  was  shortly  ex- 
pecting from  the  Baltic,  West  Indies,  and  other  parts. 
Mackenzie  went  afterwards  to  the  Island  of  Tenerifie,  to 
look  after  some  property  consigned  to  the  partnership  in 
that  island ;  and  during  his  absence,  his  wife  and  family 
being  in  great  distress,  Abbott^  from  motives  of  huma- 
nity, allowed  bis  wife  small  sums  of  money  for  the  sub- 
sistence of  herself  and  family,  but  not  from  any  idea 
that  either  herself,  or  her  husband,  had  any  right  to 
claim  tliese  sums  of  money  from  the  partnership,  nor 
with  any  intention  of  waiving  the  right  of  him,  Abbott^ 
to  the  restitution  of  the  amount  so  improperly  ab- 
stracted from  the  partnership  funds.  The  amount, 
however,  was  never  replaced  by  Mackenzie, 

It  was  sworn  by  a  clerk  of  the  bankrupts,  who  had 
been  with  them  from  the  commencement  of  their  part- 
nership to  the  date  of  the  commission,  that  after  giving 
credit  to  Mackenzie  for  various  sums  of  money  paid  by 
him  into  the  partnership  account,  he  had  drawn  there- 
from the  sum  of  30152.  1&.  9d,;  and  that  (after  de- 
ducting from  this  the  sum  of  1458/.  Gs.  &/.,  the  amount 
of  what  he  had  a  right  to  draw  from  the  25th  June 
1811,  the  date  of  the  commencement  of  the  part- 
nership, up  to  the  23d  July  1813,  the  date  of  the  com- 
mission,) there  remained  the  sum  of  1557Z.  lOs.  Id.  over- 
drawn ;  that  part  of  the  sum  of  9015/.  16$.  9d.  con- 
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siMed  of  three  bilk  of  e^xchange  of  1000/.,  1000/.,  and        ISSS, 
700/  9  upon  Messrs.  Graham,  belonging  to  the  partner*      ETrarte 
ship ;  which  bills  had  been  discounted  by  Mackenzie    5^nd\w>"er. 
m  the  month  December  1812,  and  the  proceeds .  ap- 
plied by  him  to  his  own  private  account.    And  the 
deponent  stated  hb  belief,  that  these  three  bills  were 
drawn  without  the  knowledge  or  consent  of  Abbott. 

Upon  this  statement  of  facts  deposed  to  by  Abbott, 
and  by  the  clerk,  Mr.  Commissioner  Fane  admitted 
a  proof  on  behalf  of  the  partnership  estate  of 
Mackenzie  and  Abbott,  against  the  separate  estate  of 
Mackenzie,  for  the  sum  of  1557/.  lOs.  Id.  . 

It  was  alleged  by  the  petitioners,  however,  against 
the  admission    of  this   proof,    that    the  account  of 
Mackenzie  with  the  partnership,  on  which  the  balance 
of  1557/.  10s.  Id.  arose,  embraced  the  entire  period 
of  the  partnership,  and  comprised  all  the  sums  drawn 
by  him  during  that  period,  as  well  as  the  sums  which 
he  paid  into  the  credit  of  his  account.    That  all  the 
transactions  comprised  in  such  account  were  regularly 
entered  in  the  partnership  books,  from  time  to  time,  as 
they  took  place,  and  such  books  were,  at  all  times 
during  the  existence  of  the  partnership,  open  to  the 
inspection  of  Abbott,  who  was  well  aware  of  the  state 
of  the  account.    That  in  December  1813,  when  the 
balance  of  the  co-partnership  account  was  in  favour  of 
Mackenzie,  he  drew  out  and  appropriated  to  his  own 
use  the  three  biUs  of  exchange  for  1000/.,  1000/.,  and 
7001.,  whereby  the  balance  was  turned  against  him,  and 
continued  so  till  the  termination  of  the  partnership. 
That  Mackenzie  did  not  in  any  way  disguise  or  con- 
ceal from  the  knowledge  of  his  partner,  that  he.  had 
drawn  put  the  bills,  and  the  same  were  immediately  and 
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18^3.  regularly  entered  to  his  debit  in  the  books  of  the  pdrt- 
Exmtt  nership.  That  although  Abbott,  in  December  1813, 
TuHNER       remonstrated  with  Mackenzie  upon  his  overdrawing  his 

and  another.  '^  ^ 

account,  yet  he  afterwards  acquiesced ^  and  even  directly 
sanctioned  the  same  course  of  dealing  with  the  part- 
nership funds.     That  during  the  months  of  February, 
March,  and  April  following,  Mackenzie  continued  to 
draw  out  various  sums  of  money,   amounting  in  the 
whole  to  450/.  Ss.  Id,,  which  were  regularly  entered  ia 
the  partnership  books,  and  were  so  drawn  out  with  the 
knowledge  of  Abbott,  who   never  took  any  st^s  to 
prevent  a  continuance    of  such  over-drawings,   and 
never  expressed  any  disapprobation  on  the  subject. 
That  the  advances  made  by  Abbott  to  Mackenzie's  wife 
were  subsequent  to  the  over-drawing  in  December  1812, 
and  amounted  in  the  whole  to  140/., — having  been  ail 
made  in  the  month  of  July  1818,  and  the  last,  (which 
amounted  to  100/.,)  on  the  2dd  July  1813,  the  day 
on  which  the  commission  issued.     The  petitioners  in- 
sisted, that  Abbott  had  been  thus  instrumental  to  the 
continuance  of  the  same  course  of  dealing  with  the 
partnership  fiinds,  as  had  taken  place  in  December 
1812;   and  that  neither  the  over-drawings  in  Decem- 
ber  1812,   nor   the  subsequent  over-drawings,  were 
provable  against  the  separate  estate  of  Mackenzie,  t* 
the  prejudice  of  his  separate  creditors ;   and  conse- 
quently that  the   balance  of  1557/.    lOs.    \d.,  which 
formed  the  aggregate  of  such  over-drawings,  was  not 
provable  against  his  separate  estate,  until  all  his  sepa- 
rate creditors  were  fully  satisfied. 

The  petitioners  therefore  prayed,  that  the  proof  of 
1557/.  \Qs.  1<2.,  so  made  on  behalf  of  the  partnership 
estate  against  the  separate  estate  of  Mackenzie^  might 
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lie  expunged;  or  that  so  much  of  such  proof,  as  con-        18d3. 
dated  of  sums  drawn  out  by  Mackenzie  subsequently      ETparte 
to  December  1812,  and  of  the  sums  paid  to  Mao    ^"JJI^Smw 
ienzie's  wife,  might  be  expunged. 

It  appeared,  that  the  sums  subtracted  by  Mackenzie 
were  not  at  the  time  entered  in  the  partnership  books ; 
but  that  the  entries  were  made  by  the  clerk,  subse* 
quent  to  the  discovery  by  Abbott,  from  loose  papers 
and  entries  in  the  rough  day-book,  and  from  the  recol- 
lection  that  the  clerk  had  of  the  transactions, 

Mr.  Swamton,  and  Mr.  J.  MarehaU,  appeared  in 
support  of  the  petition.  The  proof  in  this  case  was 
admitted  by  the  Commissioner — contrary  to  the  gene- 
ral principle,  that  one  partner  .caniiot  prove  against  the 
separate  estate  of  another — upon  the  assumption,  that 
the  debt  was  incurred  by  a  fraudulent  abstraction  by 
Mackenzie  from  the  partnership  funds*  The  Commisr 
sioner  has  in  this  instance  drawn  a  wrong  conclusion 
from  the  facts  before  him.  For,,  looking  at  the  deposi-- 
tiotiot  Abbott  alone,  it  is  clear  that  he  subsequently 
sanctioned  Mackenzie's  conduct,  and  thereby  converted 
that  which,  for  argument  sake,  might  be  admitted  to 
be  a  fraudulent  abstraction  from  the  partnership  funds, 
into  a  mere  matter  of  contract.  It  is  stated  in  Abbott's 
deposition,  that  when  he  remonstrated  with  Mackenzie 
on  -the  subject,  it  was  agreed  between  them,  that 
the  money  so  improperly  abstracted  should  be  re* 
placed  out  of  that  share,  of  the  profits,  to  which 
Mackenzie  would  be  entitled  by  the  terms  of  the 
partnership.  But  the  case  may  be  carried  much  fru*- 
tber;  and  it  may  be  not  uhreasonably  contended,  that 
there  was  in  fact  no  fraudulent  conduct  on  the  part  of 
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1853.  Mackenxie  at  alL  For  it  appears,  that  in  the  partner- 
ETparte  ^^'P  ^^^^^  there  was  a  regular  entry  from  time  to  time 
ai^^toodier  ^^^  ^^  these  transactions,  to  which  Abbott,  the  part- 
ner, as  well  as  the  managing  clerk,  had  firee  access. 
The  conduct  of  Mackerune  must  therefore  he  taken  to 
have  been  with  the  knowledge,  and  consequently  with 
the  virtual  assent,  of  his  co*partner.  Coupled  with 
this  transaction,  when  the  subsequent  advances  made 
by  Abbott  to  Mrs.  Alachenzie  are  considered,  the  charge 
of  fraud  must  be  regarded  as  perfectly  untenable;  and 
therefore  this  proof  by  the  joint  agunst  the  separate 
estate,  which  can  only  be  supported  on  the  ground  of 
fraud,  must  be  expunged. 

Erskinb,  C.  J. — ^In  Ex  parte  Smitk{a),  Sir  J.  Leach 
expressed  his  opinion,  that  if  one  partner  be  entrusted 
with  the  entire  management  of  the  partnership^  concern, 
and  he  withdraw  monies  for  his  separate  use,  which  he 
duly  enters  in  the  partnership  books,  this  is  not  a  fraud 
which  win  entitle  the  joint  estate  to  prove  against  the 
separate  estate.  That  case  is  certainly  very  like  the 
one  now  before  the  Court. 

Mr.  Montagu,  and  Mr.  Purvis,  for  the  respondents. 
Looking  at  the  plain  equity  of  this  case,  it  cannot  be 
doubted  that  the  proof  ought  to  be  retained  on  the 
proceedings;  because  if  the  fact  of  the  abstraction  be 
established, — and  here  it  is  uncontroverted, — then  it  is 
manifest,  that  the  separate  estate  has  received  a  benefit 
to  which  it  was  not  entitled,  to  the  prejudice  of  die 
joint  estate ;  and  qui  sentit  commodum  sentire  dAet  et 
owus.  There  is  a  general  rule,  it  is  admitted,  somewhat 
contrary  to  this  proposition,  and  rather  difficult  to  be 

(a)  1  G.  &  J.  74. 
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reconciled  in  all  cases  with  natural  justice;  namely,        1833. 
that  if  one  partner  applies  the  partnership  funds  to  his      ETparte 
own  use,  his  co-partners  cannot  prove  against  his  sepa-    ^Jj^'^^otber. 
I  rate  estate,  in  competition  with  his  separate  creditors, 

I  ^mless  they  make  out  a  case  of  fraud.     Where  fraud, 

however,  is  established,  the  current  of  authority  has 
always  been,  that  a  proof  may  be  maintained;  and 
vidiin  this  principle  the  present  case  must  fall.  In  £x 
parte  Harris  {a)^  it  was  decided  that  proof  might  be 
made  agamst  the  separate  estate,  in  respect  of  funds 
finudttlently  drawn  out  of  the  general  stock  by  one  of 
the  partners,— that  is,  against  the  articles  of  partner- 
ship, and  without  the  express  or  implied  authority  of 
the  other  partner.  That  case  certainly  lays  down  this* 
qualification, — that  if  the  abstraction  take  place  with 
the  knowledge,  consent,  privity,  or  subsequent  appro- 
hation  of  the  other  partner,  proof  is  then  inadmissible. 

• 

But  the  circumstances  here  show  nothing  like,  an  act 
amounting  to  a  subsequent  aj)probdtian,  and  still  less 
any  prior  knowledge,  consent,  or  privity;  for  nothing 
whatever  has  been  done  by  Abbott,  which  can  purge 
the  original  fraud  on  the  part  of  Mackenzie.  If  the 
subtraction  of  the  bills  in  this  case  had  been  at  the 
time  openly  entered  in  the  said  books,  that  might  have 
raised  a  presumption  that  Mackenzie  had  no  fraudulent  ^^ 
intention;  but  no  such  entry  was  made,  nor  had  Abbott 
any  means  of  knowing  of  his  partner's  conduct,  until 
jost  before  the  occasion  when  he  remonstrated  with  him 
on  the  subject.  But  it  is  contended,  that  the  conduct 
o(  Abbott,.  B&er  the  discovery,  amounted  to  a  subse- 
quent approbation;  and  that  the  advances  subsequently 
made  to  the  wife,  and  the  entry  of  the  sums  subtracted 

(a)  2  Vm.  &  B.  210 ;  5.  C  1  Ro«e,  129,  437. 
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1833.        to  the  debit  of  Mackenzie  in  the  partnership  booksi 
ETparte      showed  that  it  was  intended  to  consider  the  amount  of 

•Dd  uoUier     *^®®  ^^^^  ^  *  ^®^'  ^^^  ^^  *^®  partnership  by  con- 
tract, rather  than  by  fraud.     His  conduct,  however, 
amounted  to  nothing  more  than  an  attempt  to  save  as 
much  as  he  could  out  of  the  fire.    True,  he  might  have 
dissolved  the  partnership;  but  the  mere  continuance 
of  it  cannot  be  held  to  purge  the  prior  fraud ;  for  no 
case  has  ever  gone  yet  to  that  extent.     With  regard 
to  the  advances   subsequently  made   to  Mackenzie's 
wife, — how  can  that  be  said  to  afford  evidence  of  sub- 
sequent approbation,  when  it  is  manifest  that  such 
advances  were  made  wholly  independent  of  any  rights 
which  Mackenzie  had,  and  purely  from  a  benevolent 
wish  to  save  the  wife  and  her  family  from  absolute 
destitution?    And  as  to  the  entries  of  the  transaction 
in  the  partnership  books,  these  were  not  made  until 
after  the  discovery  of  the  fraud,  and  only  in  conse* 
quence  of  such  discovery.    They  were  made,  indeed, 
not  in  proof  of  any  approbation,  but  simply  with  a 
view  to  show  the  state  of  the  accounts,  and  as  memo- 
randa of  the  transaction.     In  Ex  parte  fVatkins,  in 
Sykes*  bankruptcy  (a),  there  were  much  stronger  cir- 
cumstances than  here  to  show  a  subsequent  approba- 
tion by  contract ;  and  yet  proof  against  the  separate 
estate  was  there  admitted,  on  the  ground  of  fraud.     In 
that  case,  Henry  Sykes, — ^being  a  trustee  for  stock  in  the 
bank  for  his  co-partners,  for  the  convenience  of  the 
partnership, — sold  out  the  stock,  in  the  absence  of  his 
co-partner,  Wilkinson,  and  applied  it  to  his  own  purposes. 
The  next  day  he  mentioned  the  fact  to  Wilkinson,  who 
merely  remonstrated  by  replying  he  was  sorry  to  hear 

(a)  lMont&M..57.    . 
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bf  ity  and  that  he  must  replace  it  as  sood  as  he  could.        1^^^- 
On  a  subsequent  occasion,  previous  to  charging  Sikes      £,  parte 
with  the  dividends,  he  asked  him  if  the  stock  was  re-     and^suo^er, 
placed,  and  finding  it  was  not,  he  expressed  a  hope 
that  he  would  be  able  to  do  so  speedily.     Sikes  was 
subsequently  charged  with  the  dividends  on  the  stock 
fi>r  a  considerable  period,    viz.   from  October  18SS 
(when  the  stock  was  sold  out)  until  the  issuing  of  the 
commission  in  December  18^;  during  all  which  time 
the  partnership  continued,  without  any  alteration  in 
consequence  of  this  transaction;   and  yet  the  Vice 
Chancellor  held  the  joint  estate  entitled  to  prove,  be- 
cause he  thought  there  was  nothing  approaching  to 
subsequent  approbation.     But  we  contend,  that  even 
subsequent  approbation  in  thb  case  could  not  purge 
the  prior  fraud. 

Mr.  Swanston,  in  reply,  was  stopped  by  the  Court. 

Erskine,  C.  J. — This  principle  of  law  is  conceded 
by  both  sides,  viz.  that  as  against  the  separate  estate, 
and  in  competition  with  other  creditors,  there  can  be 
no  proof  by  the  joint  estate,  unless  the  debt  is  clearly 
established  to  be  constituted  by  fraud,  as  contradis- 
tinguished from  contract.  If  the  fraud  be  made  out, 
then  a  further  question  arises,  namely,  whether  any 
sobsequent  conduct  can  purge  the  prior  fraud.  It  is 
contended  by  the  respondents,  that  the  affidavits  esta- 
blish the  fraud  ofilfacAenzt>,by  his  withdrawing  the  bills 
without  the  knowledge  of  his  partner ;  and  they  insist, 
^t  the  subsequent  conduct  of  the  two  partners  had 
not  the  effect  of  divesting  the  transaction  of  the  cha* 

* 

VOL,  IV.  N 
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1883.  racter  of  fraud  which  had  previously  attached  to  it.  I 
EzpaHe  *'^>  liowever,  far  from  thinking  that  the  respondents 
^nd^a^Ser.  *^^^^  made  out  the  first  pointy  viz.  that  the  bills  were 
misappropriated  by  Mackenzie  in  such  a  manner,  as  to 
stamp  his  conduct  with  the  charge  of  fraud,  in  the  sense 
now  contended  for.  At  the  time  Macfhenzie  so  applied 
the  bills,  it  appears  that  an  entry  was  made  by  the  clerk 
in  the  rough  day-book, — that  from  this  entry  and  some 
loose  memorandums,  as  well  as  from  recollection,  the 
account  was  subsequently  made  out  and  charged  by 
the  cleric  again^  Mackenzie.  It  is  manifest,  therefore, 
that  the  clerk  knew  die  whole  transactioD,  and  was 
trusted,  as  part  of  his  duty,  to  make  a  regular  entry  of 
it  in  the  partnership  books.  The  rough  day-book  and 
these  memorandums  were,  of  course,  open  to  the  in- 
spection o{ Abbott;  and  had  he  looked  into  the  partner* 
ship  affairs  with  proper  diligence,  he  might  have  known 
of  the  state  of  circumstances  long  prior  to  his  actual 
knowledge  of  them.  There  appears  to  me,  therefore, 
to  have  been  no  intention  on  the  part  of  Mackenzie  to 
disguise  the  transaction,  so  as  to  raise  the  presumption 
of  a  fraudulent  intention.  In  Smithes  case  (a),  the 
entry  made  by  the  partner  who  abstracted  the  pro^ 
pert}*,  and  who  had  the  management  of  the  business, 

■ 

was  held  to  preclude  the  charge  of  fraud ;  and  so  it 
must  be  held  here.  But  even  if  original  fraud  bad 
bean  established  in  this  case,  I  should  be  inclined  to 
think  that  it  was  purged  by  the  subsequent  conduct 
of  Abbott.  For  I  take  the  meaning  of  subsequent 
approbation  to  be,  any  arrangement  by  wliidh  a  debt 
arising  by  fraud  is  subsequently  brought  back  to  a 
mere  partnership  account.    That  was  done  here;  and 

(a)  Suprd» 
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therefore  the  debt  must  be  considered  as  one  arising  1839. 
by  contract,  and  for  this  reason  not  provable  by  the  Ezparte 
joint  against  the  separate  estate.  tnd  inuber. 

Sir  J.  CR08s.<^It  is  admitted  on  all  sides,  that  to 
entitle  the  joint  estate  .to  prove  against  the  separate 
estate,  the  fact  of  fraud  must  be  established.  Now,  to 
.sidistantiate  a  charge  of  fraud,  the  strictest  proof  is 
requisite ;  and  yet  all  that  appears  in  this  case  is,  that 
some  20  years  ago  Mackenzie  drew  out  16002.  more 
than  he  was  entitled  to  draw  from  the  partnership  fund. 
Upon  the  second  point,  viz.  of  subsequent  acquiescence, 
it  is  unnecessary  that  we  should  express  any  opinion, 
being  satisfied  on  the  first  that  there  was  no  fraud. 

Sir  G.  Rose. — The  whole  question  in  this  case  is, 
was  there  fraud,  or  not,  in  the  original  transaction? 
I  can  only  bring  my  mind  to  answer  this  in  the  negative. 
The  state  of  circumstances  at  the  time  of  the  bank- 
ruptcy, and  the  entries  in  the  partnership  books,  all 
indicate  nothing  more  than  contract.  Supposing,  upon 
all  the  fiicts  of  this  case,  Mackenzie  had  been  brought 
before  a  msigistrate  to  answer  a  charge  of  fraud.  The 
inevitable  result  would  have  been,  that  the  magistrate 
would  have  diacbarged  him,  because  the  matter  alleged 
against  him  would  have  amounted  simply  to  a  matter  of 
contract.  The  case  pf  Ex  parte  Wathine  (a)  is  open  to 
the  observation,  that  as  Sikes  was  guilty  of  i^  breach  of 
trust,  proof  might  have  been  made  either  against  his 
joint  or  separate  estate.  Now,  althoqgh  in  this  case, 
bad  the  parties  remiuned  solvent,  Abbott  might  have 
recovered  ageinat  hit  partner^  yet  by  the  inte'rvenlaoa 

(c)  5i(pra. 

v2 


180 


CASES  IN  BANKRUPTCT. 


1833. 
£x  parte 

TUHNEB 

and  aoother. 


of  bankruptcy,  his  rights  are  subjected  to  a  different 
principle ;  and  no  case  of  frauds  having  the  character 
of  felony,  being  made  out,  the  proof  must  be  expunged. 
If  there  is  ultimately  any  surplus  out  of  Mackenzie's 
estate,  then  indeed  it  may  be  made  available  to  satisfy 
the  rights  of  the  joint  estate. 


Ordered,  that  the  proof  should  be  expunged; 
the  assignees  to  have  their  costs  out  of  the 
general  estate,  and  the  other  parties  out  of 
their  respective  estates  (a). 

(a)  This  case  was  subsequeDtly  appealed  from,  see  1  Mont.  &  Ayrt.  357 ; 
but  the  petition  was  dismissed,  on  the  ground  of  its  being  a  decision  upon  a 
matter  of  fact,  and  not  on  a  matter  of  law,  and  therefore  a  case  not  subject 
to  appeal.   See  1  &  2  IF.  4.  c.  56.  s.  3. 


Watmintttfr, 

January  14, 

1835. 

Where  property 
pledged  by  the 
nanknipt  with 
a  creditor  is 
claimed  by  a 
third  person,  tlie 
creditor  ma|r 
enter  a  claim 
on  the  proceed- 
ings for  the 
whole  of  his 
debt,til]  the 
legal  right  to  the 
property  is  de- 
Jterminca. 


Ex  parte  Williams  and  others. — In  the  matter  of 

Raikes. 

IHIS  was  a  petition  to  enter  a  claim  on  the  pro- 
ceedings under  the  following  circumstances: — The 
bankrupt  was  indebted  to  the  petitioners  in  the  sum  of 
S3,000/.,  and  had  pledged  with  them  a  quantity  of  iron, 
to  secure  in  part  the  payment  of  the  debt.  An  appor- 
tionment had  been  made  of  the  value  of  the  iron  in 
satisfaction  of  part  of  the  debt,  and  the  petitioners 
proved  for  the  difference ;  but  the  iron  had  been  sub- 
sequently claimed  by  a  third  person.  The  present 
application  was^  therefore,  that  the  petitioners  might 
be  permitted  to  ^enter  a  claim  for  a  sum  equal  to  the 
value  of  the  iron,  in  order  that  they  might  be  afterwards 
admitted  creditors  for  that  sum,  in  case  it  should  turn 
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out  that  the  person  who  had  claimed  the  iron  was 
legally  entitled  to  it. 

Mr.  Montagu  was  in  support  of  the  petition. 


1835. 
Ei  parte 

WiLUAMS 

andotben. 


Ordered  as  prayed. 


Ex  parte  Dewdney  and  others. — In  the  matter  of 

Davy. 

Westmiutter, 

1  HE  petitioners  claimed  as  legal  mortgagees  of  cer-  j^  ^^^^  ^^jj 
tarn  freehold  and  leasehold  property  belonguig  to  the  "^^.j^**^*'^,^^ 
bankrupt,  and  had  applied  to  the  Commissioner  to  take  ^^^  ^  ^^  ^^ 

*  *  "^  mortgaged  pra- 

an  account  of  what  was  due  for  principal  and  interest,  perty,  where  the 

circumstances 

and  direct  a  sale  of  the  mortgaged  property ;  which  the  are  suspicioQs, 

as  to  the  mort- 

Commissioner  refused  to  do,  until  some  further  investi-  gage  being  a 
gation  took  place  as  to  the  circumstances  under  which  feience. 
the  mortgage  was  given. 

It  appeared,  that  the  bankrupt,  at  the  time  of  his 
marriage  in  1812,  had  given  a  bond  to  the  petitioners 
for  the  payment  of  the  sum  of  3000/.,  upon  the  trusts 
of  his  marriage  settlement;  and  that  this  sum  never 
having  been  paid,  he  executed  a  mortgage  to  the  peti- 
tioners in  February  1834,  to  secure  the  sum  mentioned 
in  the  bond.  The  fiat  issued  against  the  bankrupt  on 
the  2lat  June  1834.  The  objection  taken  by  the  as- 
signees to  the  mortgage  before  the  Commissioner  was, 
that  as  more  than  twenty  years  had  elapsed  since  the 
date  of  the  bond,  without  any  interest  having  been 
paid  upon  it,  previous  to  the  execution  of  the  mortgage, 
the  bond  must  be  presumed  to  have  been  satisfied  ; 
and  that  the  mortgage  was  therefore  executed  by  the 
bankrupt  without  consideration. 
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1 855.  The  present  petition  was  an  appeal  from  the  decision 

Ex  put*  ^f  ^^  Commissioner. 

DcwDNsr 


aod  othem. 


Mr.  Keene^  in  support  of  the  petition,  contended, 
that  although  twenty  jrears  had  elapsed  since  the  bond 
was  given,  the  remedy  only  was  gone,  but  that  the  debt 
was  not  extinguished. 

Mr.  Bethell,  for  the  assignees,  said,  that  the  peti- 
tioners were  bound  to  assign  some  reason  for  the  delay, 
before  the  bond  could  be  admitted  as  a  good  consi- 
deration for  the  mortgage. 

Erskinb,  C»  J. — The  circumstances  are  so  sUsfN- 
cious,  that  I  think  the  Commissioner  was  quite  right 
in  requiring  further  information,  before  he  made  the 
usual  <>rdet  for  sale. 

Sir  J.  Cross. — There  is  good  gi^und  for  presuming 
the  mortgage  to  have  beeh  a  voluntary  preference  given 
by  the  bankrupt  to  the  petitioners,  so  far  as  to  call  on 
the  petitioners  to  show  it  was  not ;  and  this  they  have 
not  done. 

Sir  G.  Rose. — If  the  mortgage  is  good,  what  the 
Commissioner  says  will  not  afiect  it. 

Petition  dismissed  with  costs. 
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1835. 

Ex  parte  John  Luther  Richards  and  William 
Richards. — In  the  matter  of  John  Trevor  and 
John  Richards. 

Wettminittr, 
rry  January  16. 

1  HIS  was  the  petition  of  the  two  scugis  and  rept^sen*-  After  there  has 
Utives  of  ooe  of  the  bankrupts,  praying  that  the  <c-  SHLtmeil^ 
count  of  the  asaigiieas,  wluch  had  been  delivered  to  ^  ©f  time^' 
them,  might  be  referred  for  examinatioiiy  and  that  the  ^^^^m 
bilb  of  the  solicitor  might  be  taxed.  '^^'^  «?',*•  «- 

^  counti  of  the 

A  joint  comnussioB  issued  against,  the  bankrupts  on  uugMes  for 

^  *  ezamination* 

the  1st  November  1 81 6,  since  which  both  the  bankrupts,  for  the  purpote 

of  chargiog  the 

as  wdl  as  the  original  assignees,  had  died.    The  Com«  new  usigneet 
nussioners  were  also  dead;  in  consequence  of  which  a  of  the  former 
renewed  fiat  was  issi^ied  on  the  2d  May  183S,  directed  '^^^"^^ 
to  other  Comnussioners^  under  which  fresh  assignees 
were  appointed. 

The  bankrupt,  Jokn  Richarda^  by  his  wil^  be- 
queathed all  his  personal  estate  equally  between  the 
petitioners;  and  also  devised  all  his  real  estates  be* 
tween  them,  as  tenants  in  common,  and  appointed  them 
executors  of  his  will. 

On  the  ISth  June  1 834  the  petitioners  presented  a 
petition  to  the  Court  of  Review,  praying  tb&t  the 
amount  of  the  liability  of  the  estate  of  Johp.  RichardB 
might  be  declared,  the  petitioners  thereby  offering 
to  discharge  the  amount  of  such  liability,  on  having 
the  devised  estates  therein  mentioned  conveyed  to 
them  by  the  assignees.  By  an  order  made  on  the 
hearing  of  this  petition  it  was  declared,  that  the  estate 
of  John  Richards  was  liable  to — and  that  the  assignees 
were  entitled  to  receive  therefrom,  as  such  assignees — 
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}M5.  the  principal  sums  of  2063/.  1&.  lid,  1862L  lOr.  Id., 
£z  parte  ^^^  406Z.  I5s.  9d.;  and  that  the  assignees  were  also 
and  anoUu^  entitled  to  be  paid  interest  on  the  said  several  sums 
of  £063/.  I5s.  lid.,  and  1862/.  lOs.  Id.,  after  the 
rate  of  five  per  cent,  per  annum,  from  the  28th  Fe- 
bruary 1815  down  to  and  until  the  time  of  payment  of 
the  same  respectively ;  and  that  upon  payment  of  such 
sums,  the  assignees  should  convey  the  estates  of  the 
bankrupt,  John  Richards^  to  the  petitioners  accord- 
ingly. 

In  pursuance  of  this  order,  the  several  sums  above 
mentioned  were  duly  paid  by  the  petitioners  to  the  as- 
signees; and  the  estates  were  accordingly  conveye<lby 
the  assignees  to  the  petitioners. 

The  petitioners  then  stated  th^t,  in  consequence  of 
an  application  made  by  them  for  that  purpose,  they 
had  been  lately  furnished  with  an  account  of  the  as- 
signees with  the  separate  estate  of  John  Richards  ; 
which  the  petitioners  alleged  was  not  only  exorbitant  in 
the  charges,  but  incorrect  in  principle,  in  the  following 
instances ;  that  is  to  say — the  sum  of  70/.  17s.  Zd.  was 
charged  as  the  share  of  the  petitioning  creditor's  bill, 
as  also  11/.  &.  \0d.  as  the  share  of  the  messenger's 
bill,  which  the  petitioners  contended  ought  to  have 
been  paid  out  of  the  funds  of  the  joint  estate ;  and  the 
sum  of  25/.  was  likewise  charged  to  the  debit  of  the 
separate  estate,  as  an  allowance  for  the  trouble  of  the 
assignees  on  this  estate.  The  account  also  contained 
charges  of  various  sums  of  money  paid  to  Messrs. 
Brookes  and  Lee,  on  account  of  their  bills  of  costs,  as 
solicitors  to  the  commission,  amounting  in  the  whole  to 
645/.  15s.  4<f. ;   which  bills   of  costs,  the   petitioners 
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alleged,  contained  in  many  instances  exorbitant  charges,       1^95. 

and  bad  never  been  taxed.  Kz  parte 

R1CUAHB8 


aod  aoother. 


Mr,  Swanston,  and  Mr.  Dixon,  appeared  in  support 
of  the  petition.  The  question  is,  whether  the  peti* 
tionersy  who  have  paid  SOs.  in  the  pound,  with  seven* 
teen  years  interest,  have  not  a  right  to  come  to  this 
Court  and  insist  on  having  a  proper  account  rendered 
of  the  receipts  and  payments  of  the  asrignees.  The 
account  ahready  delivered  shows,  on  the  face  of  it,  that  it 
ought  to  be  examined ;  to  take,  fi>r  instance^  one  item  of 
£52^  which  is  charged  for  the  labour  and  personal  trouble 
of  the  assignees.  All  trustees  are  bound  ta  account 
for  their  receipts  and  payments;  and  these  assignees  do 
not  pretend  that  they  have  so  accounted.  IJErskinej  C.  J. 
The  only  money,  it  appears,  which  the  present  as- 
signees have  received,  is  the  money  paid  to  them  by  the 
petitioners  for  the  conveyance  of  the  bankrupt's  real 
estates.  Was  not  the  proper  time  for  taking  the  ac- 
count, at  the  audit  previous  to  the  dividend  ?]  It  is  of 
die  audit  we  complain ;  for  the  Commissioners  allowed 
bilk  of  costs  which  had  never  been  taxed.  When  the 
present  assignees  were  chosen  under  the  renewed  fiat, 
they,  by  acceptance  of  the  office,  assumed  all  the  Uabi* 
Hties  of  the  former  assignees.  Before  the  death. of  the 
bankrupt,  John  Richards,  which  occurred  in  April  183S, 
the  petitioners  had  no  locus  standi,  and  could  not  demand 
an  account;  but  they  called  for  one  in  October  1834, 
which  was  iumished  by  the  present  assignees,  without 
any  pretence  set  up  by  them  that  they  were  not  liable 
to  account.  [Erskine,  C.  J.  It  would  have  been  wrong 
in  these  assignees,  not  to  have  furnished  you  with  an 
account,  to  enable  you  to  take  the  proper  steps  against 
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1835.  the  purdes  really  liable.]  We  coatend  that  the  costs. 
Ex  parte  ^  between  the  joint  estate  and  the  separate  estate  of 
a^^r^r.  Richards,  have  been  improperly  apportioned,  and  that 
various  sums  have  been  improperly  charged  against 
the  separate  estate.  All  that  the  petitioners  ask  is, 
that  this  account  may  be  referred  tot  examinatioD; 
they  do  not  pray  that  the  assignees  may  be  charged 
widi  any  liability.  [Sir «/.  Cross.  Is  it  not  incumbent 
on  you  to  show  some  purpose  of  juatice,  which  is  to  be 
attained  by  examining  the  account  ?]  We  only  want 
to  see,  whether  we  haye  not  overpaid  a  large  sum  of 
mon^;  and  shall  know  where  to  find  a  remedy  against 
any  parties  who  may  be  liable  to  refund. 

Mr.  Barber,  and  Mr.  J.  Russell,  who  appeared  for 
the  assignees,  here  stated,  that  the  bankrupt  Richards 
had  not  obtained  his  certificate,  and  that  therefore  this 
petition  would  not  lie  by  his  representatives. 

Mr.  SwcMsUm,  and  Mr.  Dixon.  It  is  a  mistake  to 
suppose  that  the  bankrupt  has  not  got  his  certificate. 
He  has  got  it,  although  the  fact  is  not  alleged  in  the 
petition.  We  say,  however,  that  the  allegation  is  inr* 
material.  But  if  it  be  material,  the  omissioci  may  be 
easily  remedied,  by  amending  the  petition.  The  present 
case  is  that  of  the  owner  of  the  reudue  of  a  bankruplTs 
estate,  coming  at  the  first  moment  to  question  an  ac- 
count after  its  delivery. 

Mr.  Barber,  and  Mr.  J.  Russell,  for  the  respondents^ 
were  stopped  by  the  Court. 

Erskine,  C.  J. — It  has  been  said  by  the  counsel  |br 


CASES  IN  BANKRUFTCT.  187 

the  pedtioiiers»  Uml  the  object  of  this  petiticm  is  noft  for        ]  8S5. 
an  account*  but  merely  to  refer  the  account  already       E^TJi^e 
delivered  for  examination.     But  inhere  is  the  meanini;     Riciiardi 

^     aad  another. 

of  referring  this  account  for  examination,  unless  some 
party,  who  b  implicated  in  the  account,  and  ivho  is  now 
before  the  Court,  is  to  be  rendered  liable  upon  it? 
Assume  the  facts,  however,  as  stated  in  the  petition  to 
be  correct,  namely,  that  enormous  charges  have  been 
made  by  the  former  assignees,  and  that  they  have  paid 
the  solicitor's  bill,  without  having  it  previously  taxed — 
what  would  be  the  efiect  of  these  facts  being  sub* 
stantiated  by  the  petitioners  ?  'Why,  a  right  to  call  on 
any  person  having  improperly  received  monies  be* 
longing  to  the  estate,  and  to  compel  him  to  refVuid 
them ;  and  the  result  of  the  taxation  of  the  solicitor's 
bills  would  be,  also,  to  compel  the  assignees  to  refund 
to  the  petitioners  what  had  been  thus  improperly  paid. 
And  if  the  present  assignees  had  been  the  assignees 
who  had  actually  paid  this  money,  then  the  Court 
might  possibly  have  acquiesced  in  the  prayer  of  the 
petitioners.  But  the  former  assignees  are  dead ;  and 
all  these  supposed  delinquencies  took  place  in  their 
Hves^me,  and  before  the  choice  of  the  present  as* 
signees.  It  is  said,  however,  that  the  present  assignees, 
who  were  chosen  in  1833,  are  compellable  to  account 
for  all  monies  received  by  them.  But  what  have  the 
present  assignees  received  ?  It  is  not  pretended  that 
they  have  received  any  monies,  except  those  paid  to 
them  by  die  petitioners,  for  the  conveyance  of  the  in- 
terest of  the  assignees  in  the-  bankrupt's  real  estate. 
The  sale  of  that  estate  would  have  been  an  injury  to 
the  representatives  of  the  bankrupt;  and  therefore  they 
came  to  this  Court,  to  have  the  amount  declared  for 
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1835.  which  the  estate  was  liable,  and  to  obtain  an  order  for 
Ez  parte  ^^^  estate  to  be  conveyed  to  them,  on  payment  of  that 
and^imo^er.  sum;  and  the  Court  made  the  former  order  accordingly. 
The  question  was  then  fully  settled,  what  one  party 
was  to  pay,  and  the  other  to  receive;  and  the  only 
money,  which  has  come  to  the  hands  of  these  assignees, 
is  what  was  then  paid  by  the  petitioners,  in  accordance 
with  the  prayer  of  their  own  petition.  If  the  petitioners 
were  dissatisfied  with  the  accounts  which  have  been 
rendered  them,  they  should  have  called  before  the 
Court  the  proper  pak'ties  who  were  chargeable  with 
any  deficiency.  They  have  no  just  claim  against  the 
present  assignees,  for  any  thing  they  have  done  in  the 
exercise  of  their  trust,  but  only  against  the  former 
assignees;  who  have  never,  on  any  occasion,  been 
brought  before  the  Court. 

Sir  J.  Cross. — This  petition  must  be  looked  upon,  as  if 
it  was  that  of  the  bankrupt  himself.  The  petitioners  on 
the  former  occasion  came  to  this  Court,  to  know  what 
they  were  to  pay  to  the  assignees,  for  the  purchase  of 
their  interests  in  the  bankrupt's  real  estates ;  and  the 
Court  declared,  that  the  assignees  were  entitled  to  re- 
ceive three  several  sums,  amounting  in  the  whole  to  43S3/. 
The  money  is  paid — the  purchase  is  made — the  estate 
conveyed.  Now  if  there  was  ever  an  estoppel  arising 
from  the  conduct  of  a  party,  there  is  surely  one  here. 
It  is  said,  however,  that  there  is  no  estoppel  in  a  Court 
of  Equity,  where  the  slightest  injustice  might  be  occa- 
sioned by  it.  But  I  do  not  see  that  any  purpose  of 
justice  would  be  answered,  by  opening  this  account. 
The  object  of  the  present  application  is  nothing  more 
nor  less  than  this : — The  petitioners  say,  we  have  paid 
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the  assignees  433S/.  for  the  purchase  of  the  estate;  but        1835. 

we  wish  to  have  some  of  it  paid  back  again ;  we  will       ^  ^^ 

keep  the  estate ;  but  we  will  try  to  get  some  portion  of    ^^^o^lr, 

the  purchase-money  refunded.    This  would  be  gross 

injustice  to  the  present  assignees,  as  well  as  to  the  rest  of 

the  bankrupt's  creditors.     Had  the  petitioners,  on  the 

former  occasions  when  they  applied  for  a  conveyance 

of  this  property,  made  their  stand  and  said— We  ought 

not  to  pay  so  much  as  ^iSL  for  the  purchase  of  this 

estate — there  might  possibly  have  been  some  reason  for 

objecting  to  the  amount  then  ordered   to  be  paid. 

Bat  in  the  present  stage  of  the  proceedings,  I  think 

they  have  no  right,  either  at  law,  or  in  equity,  to  open 

an  account  after  it  has  thus  been  finally  closed. 

Sir  G.  Rose. — There  are  no  cases  in  which  this 
Court  is  more  ready  to  assist  a  party,  than  on  the  peti- 
tion of  a  bankrupt  to  have  his  estate  properly  ac- 
counted for.  In  1834,  it  appears  that  an  account  was 
called  for  by  these  petitioners  of  the  receipts  and  pay- 
ments by  the  assignees,  in  respect  of  the  separate 
estate  otJohn  Michards.  That  account  was  duly  ren- 
dered to  the  petitioners ;  and  the  whole  account  must 
have  previously  been  taken  of  the  receipts  and  pay- 
ments in  respect  of  the  joint  estate ;  for  it  is  not  an 
unreasonable  argument  on  behalf  of  the  assignees,  that 
it  was  only  by  taking  the  account  of  the  joint  estate, 
that  they  could  properly  arrive  at  the  amount  of  the 
liability  of  the  separate  estate.  It  is  said,  however, 
that  the  account  already  rendered  only  gets  rid  of 
the  liability  of  the  assignees,  in  respect  of  the  separate 
estate,  but  that  their  liabUity  in  respect  of  the  joint 
estate  still  continues.    But  it  is  impossible  to  look  at 
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1835. 

Ex  parte 

Richards 

md  another. 


the  deliberate  order  of  the  Court  made  on  the  forsier 
application,  without  a  perfect  understanding  that  there 
was,  previous  to  such  order  being  made,  a  proper 
statement  of  accounts  between  the  two  estates.  If  we 
were  to  order  this  account  to  be  referred  for  examina- 
tion, in  order  to  render  these  assignees  liable  for  the  re- 
ceipts and  payments  of  the  former  assignees,  we  should 
embarrass  them  with  difficulties  almost  insurmountable. 
If  indeed  it  had  been  proved,  that  there  was  any  joint 
estate  still  existing,  then  there  might  be  no  difficulty 
in  holding,  that  that,  fro  tanto^  should  be  liable  to  the 
separate  estate,  for  any  deficiency  in  the  accounts  of 
the  former  assignees*  But  as  that  is  not  the  fact, 
I  think,  there  is  no  ground  for  this  petition. 


Petition  dismissed  with  costs. 


WeUmin$ter, 
January  15. 

Where  a  party 
purchases  of  a 
creditor  all  his 
right  to  the  di- 
Tidends  and  in- 
terest OD  his 
proof,  sembUf 
that  such  party 
cannot  proceed 
against  the  as- 
signees by  peti- 
tion for  an  order 
to  pay  to  him 
the  dividends  on 
the  proof,  but 
must  be  left  to 
the  ordinaiy 
means  of  enforc- 
ing the  contract 
by  action  at  law, 
or  suit  in  equity. 


Ex  parte  John  Luther  Richards,  and  William 
Richards. — In  the  matter  of  John  Tretor  and 
John  Richards. 

1  HIS  was  another  petition  of  the  same  petitioners  in 
the  same  bankruptcy  as  the  last  case,  praying  that  the 
assignees  might  be  ordered  to  pay  to  them  the  divi- 
dends on  a  proof  made  by  a  creditor,  to  whom,  as  the 
petitioners  alleged,  they  had  paid  20s.  in  the  pound 
in  full  discharge  of  her  debt.  The  circumstances 
were  as  follows: 

On  the  1st  July  1833  the  petitioners  .entered  into 
a  written  agreement  with  the  creditors  of  the  bank- 
rupts, whereby  the  creditors  agreed,  that  in  considera- 
tion of  the  petitioners  doing  whatever  acts  might  be 
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necessary  for  effecting  a  sale  or  mortgage  of  the  real  1835. 
estates  of  die  bankrupt  John  Richards,  they  would  ETpane 
accept  a  dividend  of  30s.  in  the  pound  on  their  re-  aid  anoUier. 
spectrre  debts,  withoat  any  claim  for  interest.  One  of 
the  creditors,  Edmund  Stokes,  who  had  proved  a  debt 
of  760Z.  15s.  Gd.,  died  before  this  agreement  was  en- 
tered into;  and  on  the  15th  July  1835  the  petitioner 
J.  L.  Richards  called  on  John  Stokes  his  son,  who  re* 
sided  atThropwood  in  Cheshire,  to  obtain  the  signature 
of  Ann  Stokes,  his  widow  and  administratrix,  to  the 
agreement ;  but  found  that  she  was  then  residing  at 
Liverpool.  JbAnS/oAes,  however,  signed  the  agreement, 
as  the  agent  and  on  the  behalf  of  his  mother.  The  peti- 
tbners  alleged,  that  they  had  paid  to  those  creditors 
who  had  signed  the  agreement  such  sums  as  amounted, 
together  with  former  dividends,  to  the  full  amount  of 
20s.  in  the  pound  on  their  respective  debts ;  and  that 
on  the  16th  November  183t{  the  petitioner  John 
Luther  Richards  proceeded  to  Liverpool,  and  called 
upon  Ann  Stokes  at  her  residence  there,  and  paid  to 
her  the  sum  of  2531. 6s.  Sd.,  being  the  balance  then  due 
to  her  of  20s.  in  the  pound  upon  the  debt  proved  by 
her  deceased  husband,  JEdmund  Stokes;  when  she 
signed  the  following  receipt: — 

••Received,  the  6th  November  1838,  from  Messrs. 
J.  ii  W.  Richards,  the  sum  of  Sii3/.  6s.  Sd.,  in  dis- 
charge of  all  principal  and  interest  due  from  the  estate 
of  Trevor  and  Richards,  bankrupts,  in  respect  of  a  debt 
of  760/.  6s.  %d,  proved  against  the  estate,  notwith- 
standing there  may  be  sui&cient  effects  to  pay  me  all 
principal  and  interest  infhfl. 

Ann  Stokes, 
253/.  6s.  2d.  Administratrix." 
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1835.  Xhe  assignees  had  paid  to  the  petitioners  all  subse- 

Ex  parte  quent  dividends,  which  had  been  declared  upon  the 
and^another.  debts  of  the  several  creditors  who  had  signed  the 
agreement,  except  those  on  the  debt  of  760Z.  1&.  6dL 
proved  by  JE,  S.  Stokes  ;  and  these  they  refused  to  pay, 
on  the  ground,  that  Ann  Stokes,  the  administratrix, 
had  claimed  interest  on  the  debt  from  the  assign 
nees. 

The  petitioners  prayed,  that  the  assignees  might  be 
ordered  to  pay  over  to  them  all  the  remaining  divi- 
dends on  this  debt;  and  that  the  assignees,  or  Ann 
Stokes,  might  also  pay  the  costs  of  this  application. 

Mrs.  Stokes  had  made  an  affidavit,  denying  all  au- 
thority of  her  son  to  sign  the  agreement,  and  stating, 
that  she  signed  the  receipt  without  reading  it. 

Mr.  Swanston,  and  Mr.  Dixon,  were  in  support  of 
the  petition.  The  petitioners  are  entitled  to  receive 
these  dividends,  by  virtue  of  the  receipt  signed  by  Ann 
Stokes,  and  the  agreement  signed  on  her  behalf  by  her 
agent,  John  Stokes,  [Sir  J>  Cross.  Is  not  this  a  mere 
purchase  of  dividends  of  one  creditor  by  another,  and 
have  we  any  jurisdiction  in  the  matter?]  [Sir  G.  Rose. 
Did  you  ever  know  any  question  as  to  dividends  oc- 
curring in  a  Court  of  Bankruptcy,  except  on  a  peti- 
tion, or  a  cross-petition,  between  the  assignees  and 
the  creditor  who  had  proved  the  debt  on  which  the 
dividends  were  payable  ?  This  is  nothing  more  than 
a  contract  between  the  creditor  and  a  third  party, 
who  must  be  left  to  the  ordinary  means  of  enforcing 
that  contract.  Before  the  late  act  (a),  it  was  the  com- 
mon course  for  the  creditor  to  bring  an  action  at  law 

(a)  6  Geo»  4.  c.  16. 
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against  the  assignees,  for  the  recovery  of  the  dividend 
on  his  proof;  but  Lord  Eldon  settled  the  practice  of 
proceeding  by  petition,  as  the  most  convenient  as  well 
as  the  most  effectual  mode,  and  suggested  the  provi- 
sion (a)  in  the  new  statute,  which  takes  away  the  right 
of  action  firom  the  creditor,  and  confines  him  to  the 
proceeding  by  petition.  But  this  proceeding  must 
be  looked  upon  as  in  the  nature  of  an  action,  and  the 
fund  as  money  had  and  received  in  the  hands  of  the 
assignees,  for  the  use  of  the  creditor  who  has  proved 
the  debt.]  The  Court  will  entertain  jurisdiction  over 
any  creditor  who  has  proved  a  debt,  for  all  purposes, 
and  win  not  limit  their  jurisdiction  merely  to  any  ques- 
tion of  proof.  Moreover,  this  Court,  having  jurisdic- 
tion over  the  fund  out  of  which  the  dividends  are 
payable,  has  a  right  to  do  justice  in  the  administration 
of  that  fund,  which  is  quite  as  much  under  the  control 
of  the  Court  after  a  dividend,  as  before.  The  order 
of  dividend  in  this  case  was  only  made  on  the  26th 
August  last.  [Sir  G.  Rote.  The  proper  course  for 
you  to  pursue  was,  to  apply  to  expunge  Mr.  Stokeis 
piroof.]  That  mode  of  proceeding  would  be  circuitous 
and  expensive.  [Erskine,  C.  J*  That  course  of  pro- 
ceeding would  however  give  us  the  power,  if  we 
tbooght  fit,  of  staying  the  payment  of  the  dividends  in 
the  hands  of  the  assignees.] 


1835. 

Ex  parte 

Richards 

and  another. 


The  Court  then  asked  the  counsel  for  the  respond- 
entSy  whether  he  would  consent  to  meet  the  questioir,  as 
on  a  petition  to  expunge  the  proof. 

Mr.  J.  Ruuell  having  acceded  to  this  proposal. 


TOL.  IV. 


(a)  6Gc0.4.  c.  16.  s.  111. 
O 
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1835.  dence^  then,  must  be  offered  of  the  authority  of  the  son 
Ex  parte  ^  ^^^  ^^  ^^^^  agent.  It  is  not  necessary,  perhaps,  to 
amTaiiother.  P^o^e  »  direct  authority  in  this  particular  instance ;  but 
it  may  be  presumed  from  subsequent  recognition,  or 
some  act  afterwards  done  by  her.  It  has  been  con- 
tended, that  as  one  of  the  petitioners,  J.  L.  Richards^ 
afterwards  procured  from  Mrs.  Stokes  an  acknowledg- 
ment that  she  received  the  sum  of  253Z.,  in  discharge 
of  all  principal  and  interest  due  from  the  estate  of  the 
bankrupts,  she,  by  doing  so,  admitted  the  vaUdity  of 
the  previous  agreement.  If  ^he  had  indeed  written  the 
receipt  herself,  then  that  fact  might  have  been  strong 
evidence  that  she  knew  of  the  prior  agreement,  and  re- 
cognized its  validity.  But  the  receipt  was  ready  written 
by  Richards,  before  he  applied  to  her  to  sign  it.  Now, 
without  imputing  any  fraud  to  the  conduct  of  Richards, 
it  nevertheless  plainly  shows,  that  nothing  which  passed 
on  this  occasion  could  in  any  way  connect  the  receipt 
with  the  previous  agreement.  In  the  absence  there- 
fore of  all  proof  of  any  authority  given  to  her  son,  or 
any  subsequent  recognition  of  his  act,  I  cannot  con- 
elude,  from  the  mere  circumstance  of  finding  fier  name 
to  this  receipt,  that  she  had  any  knowledge  of  the 
previous  agreement  which  he  had  taken  upon  himself 
to  sign  on  her  behalf.  But,  besides  this,  all  know- 
ledge of  the  agreement  is  expressly  denied  by  Mrs. 
Stokes.  We  must  therefore  look  upon  the  case,  as  if 
there  had  been  no  such  agreement.  Then,  upon  the 
face  of  the  receipt  itself,  it  is  plain  that  a  smaller  sum 
was  paid  to  Mrs.  Stokes  by  J.  L.  Richards,  than  what 
she  was  really  entitled  to ;  and  it  has  always  been  held, 
that  the  receipt  of  a  smaller  sum  in  satisfaction  of  a 
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larger  one  due  to  a  creditor,  is  not  an  answer  to  an        1835. 
action  for  the  debt  (a).  £x  parte 

KlCHARDS 


and  another. 


Sir  J.  Cross. — I  am  always  anxious  not  to  give  my 
opinion  on  the  merits  of  a  case,  until  all  the  facts  are 
fully  developed.  It  has  turned  out  in  the  progress  of 
this  inquiry,  that  an  ample  sum  was  in  the  hands  of  the 
assignees,  which  was  sufficient  to  pay  interest  to  Mrs. 
Stokes  and  the  other  creditors  on  their  respective  debts. 
Upon  this,  the  petitioner,  J.  Z.  Richards,  goes  to  Mrs. 
Stokes,  and  asks  her  t6  give  him  a  receipt,  the  effect  of 
which  is  to  make  him  a  present  of  a  large  sum  for 
interest  on  her  husband's  debt,  to  which  she  was  fully 
entitled.  The  son  swears,  that  he  had  no  authority  to 
a^  the  agreement.  I  should  be  slow  to  believe,  that 
he  ventured  to  sign  the  agreement,  without  any  autho- 
rity from  his  mother*  But  of  this  I  am  perfectly  sure, 
that  when  he  did  sign  it,  he  could  not  be  aware  that 
the  assignees  had  then  a  sufficient  fund  in  their  hands 
to  pay  the  interest  due  on  this  debt.  Mrs.  Stokes,  in 
faer  affidavit,  gives  an  account  of  what  passed  at  the 
time  of  signing  the  receipt ;  and  this  affidavit,  which 
was  sworn  on  the  8th  December,  has  not  been  contra- 
dieted  by  the  petitioners.  It  was  essential,  too,  for  a 
light  determination  of  this  case,  that  the  agreement 
and  the  receipt  should  have  been  produced.  But 
although  these  documents  are  both  in  the  possession  of 
the  petitioners,  they  have  not  thought  proper  to  pro- 
duce them  before  us  this  day*  I  can  therefore  only 
arrive  at  one  conclusion,  after  an  attentive  considera- 
tion of  the  circumstances  of  this  case, — and  that  is, 
that  one  of  the  petitioners,  by  an  improper  conceal- 

(ri)  See  note,  auu,  p.  195. 
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1885.       ment  of  the  facts,  obtains  possession  of  this  receipt,  in 
Ezrarte      ^^®  hope  of  receiving  a  sum  of  money  which  was  clearly 


disappointed,  by  our  rejecting  the  present  petition. 


Sir  G.  Rose  concurred. 


Petition  dismissed  with  costs. 


Wettminster, 
Jannary  16. 

Where  there  has 
been  an  order 
made  for  the 
sale  of  mort- 
gaeed  property, 
and  the  sale  is 
afterwards  de- 
ferred, the  mort- 
gagee is  entitled 
to  apply  the 
rents  and  profits 
in  reduction  of 
the  interest  ac- 
cruing subse- 
quent to  the 
order  of  sale, 
and  hp  to  the 
time  of  taking 
the  account. 


Ex  parte  John  Rahsbottom  and  others. — In  the 
matter  of  Edward  Psnfold,  John  Sprinoet,  and 
William  MaroIesson  Penfold. 

XHIS  was  a  petition  of  assignees,  under  the  foUowing 
circumstances : — 

The  two  bankrupts,  Edward  Penfold  and  John 
Sprififfety  were  previous  to  July  1810  in  partnership 
as  bankers  with  Robert  Parker^  who  advanced  to  the 
partnership  30,000/.  three  per  cent,  annuities ;  in  con- 
sideration of  which,  JS.  Penfold  gave  Parker  a  bond 
to  transfer  to  him  9000Z.  like  annuities,  and  J.  Springet 
also  gave  him  his  bond  for  the  transfer  of  another  sum 
of  9000Z.  like  annuities ;  the  condition  of  which  bonds 
being  broken,  Parker  in  1814  brought  actions  on  the 
bonds,  and  obtained  judgment  in  each  action  against 
the  respective  obligors ;  soon  after  which  Parker  re- 
tired from  the  partnership. 

On  the  I4th  July  1814,  the  three  partners  executed 
a  deed  declaring  the  terms  of  the  dissolution  of  their 
partnership.  This  deed  recited,  that  the  two  sums  of 
9000/.  three  per  cent,  annuities  were  still  due  from 
Penfold  and  Springet,  and  that  the   further   sum   of 
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90001.  tke  aniraities  wa«  aleo  owing  to  him  itom  the        1895. 
partnenhip.    It  was  tlien  wittieeaed,  that  Parker^  tot      eT^     • 
the  considerations  therein  mentioQed,  assigned  his  share    ^*3  oST^** 
in  the  concern  to  E.  Penfold;  and  E.  Penfold  and 
Sprinffet  covenanted  to  transfer  to  Parker  the  several 
sums  of  900(K.9  9000/.,  and  S2000/.  three  per  ce»t^  an* 
nuitiesy  by  four  equal  instalments,  in  the  years  1815  and 
1816;  and  that  certain  securities  mentioned  in  the 
schedule  should  be  retained  1by  Parker  for  the  space  of 
two  years,  as  an  indemnity  against  the  partnership  con- 
tracts, and  that  such  securities  should  also  be  retained 
by  him  until  the  whole  of  the  sums  of  dOOOL,  9000/./ 
and  SOOOl.,  three  per  c^t.  annuities,  were  discharged. 

After  the  retirement  of  Parker,  Williatn  Margeeson 
Penfold  was  admitted  a  partner. 

On  the  6th  September  1815  Parker  and  E.  Penfold 
entered  into  ^  written  agre^sient,  by  which  it  was 
agreed  that  the  three  last  instalments  of  the  20,000/. 
three  per  cent,  annuities  should  be  accounted  for  in 
money,  at  the  price  at  which  they  were  originally  sold 
out,  and  that  interest  at  5/.  per  cent,  should  be  paid  to 
Parker 9  until  these  sums  were  discharged;  that  the 
balance  of  the  debt  should  be  taken  to  be  in  money 
10,083/.  1&.;  and  that,  for  the  accommodation  of  the 
continuing  partners,  the  payment  of  one-half  should 
be  postponed  until  the  5th  July  1818,  and  the  payment 
of  the  other  half  until  the  5th  July  18^. 

On  the  ^th  March  1816,  a  commission  of  bankrupt 
issued  against  E.  Penfold,  Springet,  and  W.  itf.  Pen- 
fold;  and  the  claim  of  Parker  against  the  bankrupts 
had  been  subsequently  much  litigated. 

In  18S1  he  presented  a  petition  to  the  Lord  Chan- 
cellor, for  the  sale  of  the  securities  remaining  ih  his 
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1 815.  halids^  with  liberty  toprove  against  the  joint  or  separate 
Bxpiirte  estates;  for  the  balance  unsatisfied  by  tbe  proceeds  of 
^•^"  the  sale.  Upon  this  petition,  which  was  heard  before 
the  ViGe^Chano^r  in  February  18SI^,  an  issue  was 
directed  to  ascertain  what  was  owing'  to  Parker  by  the 
bankrupts.  Vtgfxk  this  order  Park&r  appeded  4o  the 
Lord  Qianeellor,  who  4un^Qt^d  the  following  issues, — 
lst«  Whether  Pwther  was  entitled  to  prove  any  amd 
what  debt  under  die  cuounission ;  and,  2dly«  Whether 
he  had  any  leg^  lieu  upon  ihe  seeurities  taentioned  in 
the  schedule  to  the  deed  of  the  14th  July  1814v  These 
issues  were  tried  in  May  1823,  when  a  verdict  was 
found  for  Parker^  sul^ct  to  the  opinion  of  the  Court 
of  King's  Bench  on  a  special  case,  which  was  argued 
in  Trinity  term  1804;  (a)  when  the  Court  decided, 
that  the  agreement  of  the  6th  September  1815  was 
void  for  usury^  but  that  the  deed  of  dissolution  re- 
mained binding;  and  that  Parker  might  prove  for  the 
value  of  15,000Z.  stocky  taking  the  price  of  stocks  on 
the  respective  days  when  the  two  first  sums  of  5000L 
ought  to  have  been  replaced,  and  taking  the  re- 
maining 5000/.  according  to  its  price  on  the  day  of  the 
bankruptcy ;  and  that  Parker  had  a  lien  on  the  secu* 
rities  as  given  to  him  by  the  deed. 

In  March  1825,  Parker  presented  a  petition  to  the 
Lord  Chancellor,  praying  that  the  decision  of  the 
Court  of  King's  Bench  might  be  confirmed ;  and  the 
assignees  also  presented  a  cross-petition.  These  peti- 
tions came  on  to  be  heard  before  Lord  Eldon  on  the 
16th  March  1826,  when  his  Lordship  made  an  order 
to  the  following  efieot: — 

That  the  decision  of  the  Court  of  Kmg*s  Bench 

(a)  See  Park$r  v.  RamabatUm,  3  B.  &  C.  257. 
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dimiU  be  confirmed,  so  far  as  die  same  declared  the        1895. 
agreement  of  the  Gtfa  September  1815  usurious  and      eTmii^ 
void,  but  the  prior  securides  valid.     That  Parker,    ^^^^^ 
by  virtue  of  the  judgments  obtained  bj  him  against 
B.  PemfiM  and  J.  Sprinffet,  was  entitled  to  prove 
agmnal  the  separate  estate  either  of  JE.  Penfbld,  or 
J.  Sprinfei,  acooriBng  to  his  election,  for  the  vahie 
of  die  sum  of  I6,00OZ.  three  per  cent,  annuities,  at  the 
average  price  <^  such  annuities  at  the  date  of  the  oom^ 
mission*  which  was  admitted  to  be  BlBOh]  togettier 
with  the  dividends  which  had  then  accroed  due  thereon, 
deducting  therefrom  what  should  have  been  already 
received.    That  he  was,  in  like  manner,  entided  to 
prove  against  the  separate  estate  of  E.  Pen/old,  or 
Sprimffeiy  for  the  amount  of  the  notes  and  debts  of  the 
firm  of  Parker  PenfM  and  Springet,  paid  by  him 
since  the  issuing  of  the  commission-    That  from  die 
proof,  in  respect  of  the  915(M.,  there  should  be  deducted 
the  amount  of  what  Parker  had  received,  or  should 
receive;  on  account  of  the    several  securides  men- 
tioned in  die  schedide  to  the  deed  of  dissoludon,  the 
amount  of  such  deduction  to  be  settled  by  die  Com- 
missioners.   That  Parker  should  be  allowed  to  deduct, 
receive,  and  retain  the  rents,  issues,  and  annual  profits, 
which  from  and  since  the  date  of  the  commission  Up  to 
die  date  of  die  order,  should  have  arisen  or  accrued 
due  upon,  from,  or  in  respect  of  the  said  several 
securities,  in  or  towards  payment  of  the  dividends  of 
die  16,0002.  stock  prior  to  the  bankruptcy,  and  the  in- 
terest subsequent  to  the  date  of  the  said  commission, 
on  so  much  of  die  sum  of  9150/.,  as  should  from  time 
to  time  have  remained  due.     But  in  case  the  amount 
of  the  rents,  interest,  and  annual  proceeds,  accrued 
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\SS5.         subseqpient  to  die  dale  of  the  comninion^  should  be* 
^~^       more  than  sufBeient  for  the  payment  of  the  intoest, 

'^mt'Sifw''    ^^^"^  ^®  '**®  ^^  ^^®  P®^  cent.,  accnuDg  on  bo  much  of 
the  said  sum  as  should  be  remaining  due  from  time  to 

time»  then  it  should  be  applied  in  reduction  of  the 

principal    That  the  premises  comprised  in  the  aeveval 

securities  remaining  in  the  hands  of  Porter  sbouldbe. 

soildy  with  liberty  for  him  to  bid  at  the  sale; — with  the^ 

uswd  order  as  to  costs,  and  the  applicatian  of  the  pn^r 

ceeds,  and  liberty  to  prore  for  the  balance  of  the  debt. 

The  property  comprised  in  the  serend  securities' 
held  by  Parker  was  sold  in  18S7 ;  and  in  proceeding 
to-  take  the  accounts  directed  by  the  order,  Parker 
contended  that  he  was  entitled  to  compute  interest  on. 
ikm  residue  of  the  9150/.  to  the  time  when  the  account 
should  be  finally  taken  and  settled,  and  to  apply  die 
rents  and  profits  of  the  property,  until  the  time  of  the 
completion  of  the  sale,  and  the  interest  of  the  proceeds 
artsii^  subsequent  to  the  sale,  in  satisfaction  of  the  in- 
terest on  his  debt;  whereas  the  assignees  contended 
that,,  according  to  the  construction  of  die  Lord  Chan* 
ceUor's  order,  Parker  was  only  entitled  to  interest  up 
to  the  date  of  the  order.  The  Commissioner,  before 
whom  this  question  was  mooted  on  taking  the  account, 
was  of  opinion  that  interest  was  not  intended  to  cease 
at  the  date  of  the  order,  but  that  Parker  was  entided 
to  subsequent  interest. 

The  assignees  now  prayed  for  a  declaration  of  tbb 
Court,  that  interest  ceased  at  the  date  of  the  order. 

Mr.  Swanston^  and  Mr.  BetheU^  appeared  in  support 
of  the  petition.  The  estate  of  a  bankrupt  can  be 
charged  with  no  debt  accruing  since  the  date  of  the* 
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eofiimisaion ;  for  the  only  debt,  which  can  be  proved^  k        1835. 

the  amount  owing  when  the  eoramission  isdues*     [Ers"      Expute 

tine,  C.  J.  Lord  £IMan'«  order  expressly  directs  that    ^*SiS^r 

the  mortgaged  in  this  case  might  receive  interest  op  to 

the  date  of  the  order,  although  subsequent  to  the  cooh 

mission.]  Without  impugning  that  order,  we  have  a  right 

to  look  at  liiis  ease  independently  of  the  order.    Fot 

the  purpose  of  proof,  it  cannot  be  denied  that  (widi 

some  statutable  exceptions,  as  in  the  case  of  contingent 

debts)  the  only  debt,  that  is  recognised,  is  the  amooni 

due  to  the  creditor  at  the  date  of  the  commission;  and 

the  same  principle  applies,  whether  a  creditor  has  a 

security,  or  no  security,  for  Us  debtr    If  the  cteditbr, 

who  has  a  mortgage  for  bh  debt,  does  not  seek  to  {Miove 

under  the  commission,  his  right  then  to  interest  ao* 

cruing  since  the  date  of  tjie  coftitnisftion  cannot  be  dis- 

pnted*    But  if  he  seeks  to  proves  he  has  nogtoater 

ri^t  than  any  other  creditor  who  comes  in  und^  liio 

commission.    The  creditor  hi  this  instance  cannot^  be* 

cause  he  has  a  secmity  which  is  fruitful,  make  nse  of 

the  security,  not  in  discharge  of  a  debt  which  he  «ould 

prove^  but  in  discharge  of  a  subsequent  accruing  debt 

which  is  not  provable.    It  is  admitted,  that  the  prac*^ 

tical  question  in  this  ^^ase  depends  upon  the  construe^ 

tion  of  Loid  EldofCs  order.    No^^  his  lordship  there 

directs^  that  in  case  the  amonnt  of  the  rents^  interest, 

and  annual  proceeds,  accrued  subsequent  to  die  date 

of  the  coranrission)  should  be  more  than  sufficient  for 

the  payment  of  the  interest  at  the  rate  of  five  per 

cent,  accruing  on  so  much  of  the  sum  of  9150Z.  ad 

should  be  remaftiing  due,  then  that  the  surplus  should 

be  applied  in  reduction  of  the  principal.     But  the 

order  does  not  state,  that  ParAer  is  to  be  entitled  to 
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}  835.  interest  Bubsequent  to  the  date  of  the  order.  [Erthine^ 
Expwrte  ^'  *^*  Your  case  k^  as  I  understand  it,  that  the  right  of 
Ramsbottom  Parker  to  the  rents  and  profits  is  to  be  confined  to 
those  accruing  from  the  date  of  the  commission  up  to 
the  date  of  the  order.  Who,  do  you  say,  is  entitled  to 
the  rents  and  profits  from  the  time  the  order  was 
made?]  Not  the  mortgagee,  certainly.  We  say,  that 
the  rents  and  profits  subsequent  to  the  order  become 
part  of  the  bankrupt's  estate*  [JErskiMf  C.  J*  Has  not 
a  mortgagee  the  right  to  apply  the  rents  and  profits  of 
the  mortgaged  estate,  in  satisfaction  of  the  interest  due 
on  his  mortgage  subsequent  to  the  commission?]  In 
this  case  the  order  directs,  that  the  mortgagee  shall  be 
allowed  to  retiun  only  the  rents  and  profits  from  the 
date  of  the  commission  up  to  the  date  of  the  order,  and 
that  the  mortgaged  property  shall  be  sold.  But  the 
mortgagee  says,  *'  I  will  delay  the  sale,  and  keep  pos- 
session of  the  property,  by  which  means  I  shall  get 
more  than  what  is  allowed  me  by  the  order.^  [Erskine, 
C.  J.  The  petition  cbaiges  no  delay  of  the  sale — the 
aale  and  the  order  were  both  in  18S7.]  When  there  is 
an  order  for  sale  of  the  security,  it  then  becomes  part 
of  the  bankrupt's  estate.  [Erskine,  C.  J.  I  do  not 
understand,  that  the  mortgagee  gives  up  the  security 
when  the  order  is  made ;  be  merely  claims  to  have  it 
sold.]  [Sir  •/.  Cross,  Supposing  that  the  purcliase- 
money  had  been  paid  to  the  mortgagee  at  the  date  of 
the  order,  would  he  not  have  Iwd  the  benefit  of  the 
subsequent  interest  of  the  purchase-^money  ?  Then 
why  should  he  not  be  equally  entitled  to  the  rents  and 
profits,  while  the  property  remains  uiwold?]  In  the 
case    of  Ex  parte  Badger  (a)^   Lord   Loughborough, 

(a)  4  Yes.  1S5. 
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putting  a  construction  upon  bis  own  General  Order  of       1835. 
8th  March  1794^  held,  that  where  a  mortgage  upon  a      ^Tparte 
bankrupt's  estate  proved  deficient,  and  the  mortgagee    ^^"J^wirel* 
proved  the  remainder  of  his  debt  under  the  commis* 
sion,  he  could  not  charge  interest  beyond  the  date  of 
the  commission. 

Bfr.  Jkrisi,  and  Mr.  J*  RutsM^  for  the  respondents, 
were  stopped  by  the  Court. 

ERSKmfi,C.J. — It  is  not  necessary  in  this  case  to 
discuss  the  question,  whether  an  equitable  mortgagee 
is,  under  Lord  LoughhonmgKt  General  Order,  entitled 
to  interest  after  the  date  of  the  commission,  up  to  the 
date  of  the. order  of  sale;  because  the  Order  made 
by  Lord  JEUon,  for  the  sale  of  this  property,  expressly 
declares  that  right.  It  is  contended  here,  however, 
that  the  mortgagee  is  bound  to  bring  into  account  such 
monies  as  he  bas  received  subsequent  to  the  date  of 
the  order.  It  is  perfectly  true,  that  a  mortgagee  can- 
not prove  for  interest  subsequent  to  the  date  of  the 
commission.  But  the  asagnees  say,  that  what  the 
mortgagee  claims  here  amounts  to  the  same  thing. 
To  determine  the  right  of  the  mortgagee  in  this  re- 
spect, we  must  refisr  to  the  terms  of  Lord  JEldtnCt 
Order.  That  order  declares,  that  he  was. entitled  to 
go  in  and  prove  for*  the  amount  of  his  debt.  After 
establishing  thus  the  validity  of  hb  debt,  it  declares, 
that  he  shall  be  allowed  to  retain  the  rents  and  profits 
accruing  subsequent  to  the  commission,  and  up  to  the 
date  of  the  order,  towards  payment  of  the  interest 
subsequent  to  the  date  of  the  commission,  and  then 
in  reduction  of  the  principal;  and  that    the   estate 


and  otheis. 
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1835.        ^^^'^  be^8Qld«  with  liberty  for  him  to  prove  for  the  ba«- 
lance  of  his  debt  remaining  unsatifified  by  the  proceeds 

£z  parte 

Ramsbottom  of  the  sale.  But  when  this  order  was  made^  the  ac* 
count  was  not  then  taken  of  what  was  due  to  the 
mortgagee  for  principal  and  interest  on  his  mortgage. 
I  have  always  understood,  that  a  mortgagee  is  entitled 
to  the  rents  and  profits  of  the  mortgaged  property  up 
to  the  time  of  taking  the  account,  notwithstanding  this 
may  be  subsequent  to  the  date  of  the  order  of  sale,  as 
well  as  of  the  date  of  the  commission.  As  to  his  right 
to  receive  the  rents  and  profits  previous  to  the  date  of 
the  order,  there  is  no  question  in  this  case ;  as  the  order 
itself  expressly  decides  that  point.  Aud  it  appears  to 
me  most  unjust,  that  .he  should  not  have  them  after- 
wards,  as  long  as  the  estate  remains  unsold. 

Sir  J.Ceoss. — ^The  petitioners  have  given  us  very 
scanty  information  of  what  are  the  real  facts  in  this  case, 
subsequent  to  the  order  for  the  sale  of  the  property. 
As  soon  as  a  sale  is  effected,  the  purchase-money  must, 
of  .course,  be  paid  to  the  saortgagee.  Then,  which  of 
these  parties  has  the  most  reason  for  saying,  that  he  is 
injured  by  the  delay  in  selling  the  property  ?  Why,  the 
mortgagee,  no  doubt«  If  the  purchaser  therefore  pays 
fain  the  interest  of  the  purchase^money,  until  the  con- 
tract of  sale  is  completed,  he  is  entitled  to  retain  sudi 
interest  .as  a  compensation  for' being  kept  out  of.  the 
principal.  I  am  clearly  of  optnioti,  that  the  petition 
must  be  dismissed. 

Sir  G.  RosE.r— The  assignees  by  this  petition  pray 
for  a  declafation  from,  the  Court,  that  interest  on  the 
debt  due  to  Parker  ceased  at  the  date  of  the  order. 
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Now  the  way  in  which  I  have  always  understood  the  ISS5. 
rule,  as  to  graatipg  interest  in  these  cases,  is  this : —  kTuii* 
that  for  the  purpose  of  prepf^  interest  s^tpps  at  the  date  ^Qd*^Si€»!r 
of  the  oominission ;  but  in  the  case  where  a  creditor 
holda  a  security  £>r  his  debt,  there  ».the  allowance. of 
interest  is  regulated,  so  as  to  give  the  creditor  the  benefit 
of  his  contract.  It  was  necessaryi  therefore^  in  making 
the  former  order,  to  deal  with  the  ques^on  of  interest, 
according  to  the  terms  of  the  contract  with  the  mort* 
gagee.  The  order  for  sale  did  not  provide  for  the 
retention  hy  Parker  of  the  rents,  and  profits  subse- 
q^oent  to  the  date  of  the  ovder;  because  the  sale  of 
mbrtgfiged  property  generally  takes  place  soon  after 
the  making  of  the  order.  But  if  we  look  at  the  terms 
of  this  contract,  would  it  not  be  monstrous,  that  the 
interest  accumulating  on  this  mortgage  should  not  be 
kept  down  by  the  apportionment  of  the  rents  and  profits 
of  the  mortgaged  property  ?  The  amount  of  the  sum 
admitted  to  proof,  is  the  amount  of  the  debt  at  th^ 
date  of  the  commission.  But  the  order  for  the  sale  of 
property  under  a  mortgage  does  not  go  specifically 
into  the  question  of  proof  at  all,  except  the  general 
direction  at  the  end  of  the  order,  that  the  mortgagee 
shall  be  at  liberty  to  prove  for  the  balance  of  his  debt 
remaining  after  the  application  of  the  proceeds  of  the 
sale.  I  am  astonished  to  hear  it  said,  that  the  ques- 
tion, as  to  the  right  of  a  mortgagee  to  interest  subse- 
quent to  the  date  of  the  commission,  has  not  been  yet 
decided  in  bankruptcy.  The  mortgagee  contracts  with 
the  mortgagor  for  an  indemnity  out  of  the  mortgaged 
estate,  in  case  of  the  non-payment  of  the  principal  and 
interest.  Is  it  not  perfectly  just,  then,  that  he  should 
be  permitted  to  work  out  his  security  in  the  most  effec- 
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1835.  tual  way  for  his  own  indemnity?  That  principle  is 
Ezptrte  ^^7  recognized  by  the  case  of  Ex  parte  Martin,  in  the 
^d^oS^n.**  ^^/^tter  of  Fowler  {a),  where  it  was  held^  that  a  depositor 
has  a  right  to  avail  himself  of  his  pledge  to  its  utmost  ex- 
tenty  even  in  point  of  proof,  and  to  his  fullest  and  most 
*  complete  indemnity  at  the  time  of  proving.  In  that 
case,  a  bill  of  exchange  had  been  deposited  as  a  secu- 
rity with  the  creditor;  who  first  proved  his  debt 
against  the  estate  of  the  drawer,  his  principal  debtor, 
and  thereby  and  by  other  means  reduced  his  debt  to 
14Z. ;  subsequent  to  that  the  acceptor  became  bank- 
rupt; and  the  creditor  was  held  to  be  entitled  to  prove 
under  his  commission,  not  only  the  14Z.,  but  all  the 
interest  accruing  upon  his  debt  at  the  time  of  making 
that  proof,  to  the  complete  liquidation  of  the  account, 
in  respect  of  which  he  held  the  bill  as  a  security. 
Now,  in  that  case,  the  creditor  was  admitted  to  prove 
not  only  the  balance  of  his  debt  due  at  the  bankruptcy 
of  his  principal  debtor,  but  a  large  arrear  of  interest 
subsequently  accruing  on  his  whole  debt.  It  is  quite 
wrong  therefore  to  say,  that  the  principle,  of  allowing 
a  mortgagee  to  claim  interest  subsequent  to  the  com* 
mission,  has  not  been  clearly  established. 

*  Petition  dismissed  ^th  costs. 

(a)  2  Ron,  87. 
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Ex  parte  John  Brooks. — In  the  matter  of  William  .' 

i  Baldock  Moorb. 

Westmimter, 

I  iHIS  was  the  petition  of  a  creditor,  to  be  allowed  where  ihe Com- 

the  costs   of  various  former  proceedings,  under  the  m»Mion««ex. 

!  r  o  '  puneed  a  proof, 

following  circumstances :  <*°  ^ne  applica- 

^  twn  of  the  as- 

On  the  22d  November  1831  he  was  admitted  to  prove  Bignees,  and  the 

creditor  after- 

a  debt  under  the  commission  to  the  amount  of  490/.  9«.;  wardssucceeded 
which  the  Commissioners,  a  few  weeks  afterwards,  on  have  it  restored, 
the  application  of  the  assignees,  ordered  to  be  reduced  i^iQ,  the  ccm  of 
to  the  sum  of  65/.  1 1^.  5d.  From  this  decision*  the  pe-  ^ell^^of'^he' 
titioner  appealed  to  the  Court  of  Review;  and  obtained  fJ^^'cSm^* 
an  order  that  the  proof  should  be  restored,  but  that  'n>f»o'»^«> 

'  '  making  it  an 

the  dividends  on  the  debt  should  not  be  paid,  until  the  exception  to  the 

geoeral  rule, 

result  of  an  action  at  law,  about  to  be  brought  against  that  cosu  are 

I  ,  ,  not  given 

the  petitioner  by  the  assignees;  and  that  the  costs  of  a^iost  the de« 

the  petition  should  be  reserved  for  the  further  order  of  CommissioDen. 

the  Court.     An  action  was  afterwards  brought  against 

the  petitioner,  which  was  referred ;  and  the  arbitrator 

by  his  award   determined,   that  judgment   should  be 

entered  for  the  petitioner,   and   that   the   petitioner 

should  have  his  costs. 

The  prayer  was,  that  the  future  dividends  on  the 
debt  might  be  paid  to  the  petitioner;  and  that  his  costs 
of  the  proceedings  before  the  Commissioners,  and  inci- 
dental to  expunging  his  proof,  as  well  as  his  costs  of 
this  petition,  might  be  also  paid  to  the  petitioner  out 
of  the  bankrupt's  estate. 

Mr.  EldertoUy  in  support  of  the  petition,  cited  the 
case  of  Ex  parte  Reay{a)^  where  the  Commissioner 
having  improperly  made  a  reduction  in  a  creditor's 

(a)  3  Deac.  &  Ch.  175. 
VOL.  IV.  P 
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1835.  proof,  the  Court  ordered  the  costs  of  a  petition  to  re- 
Ex  parte  Store  it  on  the  proceedings,  to  be  paid  by  the  assignees 
Broois.       ^^^  ^f  ^i^g  estate. 

Mr.  Z.  Wiffram^  contrcL.  The  general  rule  is,  that 
costs  are  never  given  against  a  decision  of  the  Conunis- 
Bioners,  where  they  exercise  a  deliberate  judgi^ent ; 
Ex  parte  MUlingtan  (a).  The  merits  of  the  ca^e  on 
the  question  of  c^osts  are  rather  against  jthe  petiti<mer; 
for  the  arbitrator,  though  he  ordered  the  costs  of  the 
action  to  be  paid  by  the  assignees,  directed  the  peti- 
tioner to  pay  the  costs  of  the  award.  At  all  events, 
the  petitioner  is  not  entitled  to  the  costs  of  the  pro- 
ceedings before  the  Commissioners  for  the  reduction 
of  the  proof. 

Mr.  Eldertouy  in  reply,  was  stopped  by  the  Court. 

Erskine, C.J. — The  giving  or  refusing  costs  to  a 
petitioner,  is  always  a  matter  in  the  discretion  of  the 
Court;  notwithstanding  the  Court  lays  down  general 
rules  on  the  subject,  with  certahi  exceptions.  In  thia 
case  the  proof  of  the  creditor  was  admitted,  in  the 
first  instance,  by  the  Commissioners ;  but  the  assignees 
afterwards  contest  the  amount  of  it,  and  the  Commis- 
sioners then  make  a  reduction  in  the  amount.  It  ia 
however  subsequently  restored,  by  order  of  this  Court. 
The  present  case,  therefore,  is  not  like  an  ordinary  case 
of  appeal  from  the  judgment  of  the  Commissioners;  for 
their  judgment  was  originally  in  favour  of  the  peti- 
tioner, in  the  s^dmission  of  the  proof;  a|id  Ih^  as- 
signees, by  vexatiously  disputing  the  amount  of  his 
debt,  have  compeUed  him  to  come  here  to  get  it  re- 

(a)  1  Mont.  &  A.  1 14 ;  3  Dm.  &  Chit.  307. 
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Stored.     I  think  it  but  just,  therefore,  that  the  peti* 
tioner's  costs  should  come  out  of  the  estate. 

Sir  J.  Cross. — In  Courts  of  Common  Law  it  is  not 
usual,  I  believe,  to  cite  cases  on  a  discussion  of  costs; 
hf  the  question,  by  whom  the  costs  of  any  proceeding 
are- to  be  paid,  must  always  depend  upon  the  circum^ 
Ktanoes  of  each  particular  case.  From  the  result  of  all 
the  hostile  proceedings  in'  this  case,  which  have  been 
instituted  by  the  assignees,  it  plainly  appears,  that  the 
petitioner,  as  well  as  the  Commissioners,  were  right,  ab 
imtio;  and  that  all  the  petitioner's  subsequent  costs 
have  been  occasioned  by  the  groundless  opposition  of 
the  assignees  to  the  amount  of  his  proof.  I  coincide, 
therefore,  in  opinion  with  his  Honor  the  Chief  Judge, 
that  it  is  but  common  justice  to  •  the  petitioner,  that  he 
should  in  this  instance  be  allowed  his  costs. 

Sir  G.  Rose  concurred  m 

Ordered  as  prayed — the  costs  of  the  assignees 
also  to  come  out  of  the  estate  (a) 

(a)  And  see  3  Dea.  &  Chit  309,  note  (a). 


1835. 

£x  parte 
Brooks. 


Ex  parte  Booth. — In  the  matter  of  Kew. 

This  was  the  petition  of  a  creditor,  on  behalf  of  him* 
self  and  the  other  creditors  of  the  Norwich  Banking 
Company,  praying  that  an  action  of  trover,  which  the 
assignees  had  brought  against  the  Company,  might  be 
stayedi    It  appeared,  that  the  bankrupt,  previous  to  his 

t2 


Wettmintter, 
January  16. 

An  injunction 
will  be  granted 
to  restrain  a»- 
signees  from 
proceeding  in 
an  action,  where 
they  have  not  an 
equitable,   as 
well  as  a  legal* 
right. 
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1835,  bankruptcy,  had  kept  a  banking  account  with  the  Corn- 
Ex  parte  V^^Jf  ^"^  had  deposited  with  them  a  policy  of  as- 
surance of  the  Norwich  Life  Insurance  Office,  as  a 
security  for  any  eventual  balance  that  might  be  due. 
At  the  time  of  his  bankruptcy,  the  bankrupt  was  in- 
debted to  the  petitioners  in  the  sum  of  400/.;  when  they 
received  from  the  Insurance  Office  351.,  as  the  value  of 
the  policy,  which  they  thereupon  gave  up  to  the  offioe. 
The  assignees  contended,  that  the  petitioners  were 
bound  to  give  up  the  policy  to  them,  and  accordingly 
brought  an  action  of  trover  against  them  to  recover 
the  value  of  it ;  which  action  it  was  the  object  of  the 
present  petition  to  stay.  The  petitioner  undertook  to 
abide  by  any  order  which  the  Court  might  make. 

Mr.  Montagu  was  in  support  of  the  petition. 

Mr.  Rogers^  for  the  assignees.  There  is  not  sufficient 
proof,  that  the  Insurance  Office  had  notice  of  the  de- 
posit of  the  policy  with  the  petitioners ;  for  all  that  is 
stated  in  the  petition  on  this  subject  is,  a  vague  allega- 
tion that  the  office  '^  had  notice  of  the  deposit ;"  without 
stating  when  notice  was  given,  or  even  that  they  had 
due  notice  of  the  deposit.  For  any  thing  that  appears 
on  this  petition,  the  office  might  not  have  had  notice 
from  the  petitioners,  until  after  the  bankruptcy.  The 
policy  was,  therefore,  in  the  order  and  disposition  of 
the  bankrupt  at  the  time  of  his  bankruptcy;  and  the 
assignees  have  a  right  to  recover  the  value  of  it  in  an 
action  of  trover.  *  Besides,  the  petitioners  in  this  case 
do  not  go  regularly  before  the  Commissioners,  and 
apply  to  them  to  put  a  proper  value  on  the  policy ;  but 
they  privately  put  their  own  value  on  it,  without  any 
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ccHDinunication  with  the  Commissioners^  or    the    as-        1835. 
signees.     [^Erskine,  C.  J.  If  you  can  show,  that  the  po-       £,  pju^ 
licy  was  worth  more  than  the  value  which  the  petitioners        »ooth. 
put  upon  it,  the  assignees  might  then  have  some  chum 
against  them.     But  the  setting  a  value  on  the  policy 
was  not  a  private   transaction  of  the  petitioners ;  for 
tbey  only  prove  for  the  balance  of  their  debt,  after 
deducting  the  value  which  they  had  put  upon  the  po- 
licy.]    [Sir  G.  Rase.  The  petitioners  would  have  ren- 
dered themselves  liable  to  the  assignees,  if  they  had 
proved  the  whole  of  their  debt,  without  deducting  the 
value  of  the  policy.] 

Erskine,  C.  J. — The :  question  is,  whether,  under 
these  circumstances,  the  assignees  ought  not  to  be  re- 
strained by  this  Court  from  proceeding  in  the  action  of 
trover.  And  I  think  it  is  quite  clear,  that  they  should 
be  prevented  from  continuing  such  action ;  for  if  they 
have  any  title,  it  is  by  a  mere  slip  of  the  petitioners,  in 
not  averring  in  their  petition  the  time  when  notice  was 
given  by  them  of  the  deposit  of  the  policy.  As  the 
petitioners  have  undertaken  to  abide  by  the  order  of 
the  Court,  if  the  assignees,  therefore,  have  any  case 
against  them  on  account  of  the  notice  being  defective, 
or  any  right  to  claim  the  SSL  received  by  the  peti- 
tioners, they  can  apply  by  petition  in  the  ordinary  way 
to  this  Court  But  they  ought  not  to  go  on  with  the 
acdon. 

Sir  J.  Cross. — The  Commissioners  have  sanctioned 
the  course  of  proceeding  taken  by  the  petitioners ;  for 
they  have  adopted  the  arrangement  made  by  the  latter 
with  the  Insurance  Office,  as  to  the  value  of  the  policy, 
by  admitting  the  petitioners  to  prove  for  the  balance  of 
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18S5;        dieir  debt,  after  deducting  the  sam  received  for  the 
Ex  fMiie      value  of  the  policy  from  the  Insurance  Office. 

BoOTHt 

Sir  G.  Rose.— It  appears  to  me^  that  there  is  suffi- 
cient proof  in  this  case,  that  notice  was  given  by  the 
petitioners  to  the  Insurance  Office  of  the  policy  being 
deposited  with  them  by  the  bankrupt;  for  they' state 
generally,  that  the  office  had  notice  of  the  transfer; 
and'  this  the  assignees*  have  not  ventured'  to  deny. 
Tlife  deeisioni  however,  which  the  Court  -  has  come  to 
on  the  present  occasion,  wiH  not'prevent'the  aissignees 
from  taking  any  further  proceedings-  in  <  this  Court;  if 
they  think  they  can  make  any  thing  of  the  point,  as  to 
th^d^ciencyof  the  notice.  But  the  Court,  I^  think, 
is- bound  to  stop  the 'pending  action. 

Ordered  as  prayed,  and  that' the  costs  of  the 
petitioners^  as  wdl  as  those  of  the  assignees,' 
should  be  paid  out  of  the  estate. 


Ex  parte  Charles  Prater  and  Michael  Atkins. — 

Westminster  ^^  ^^^  matter  of  JoHN  HaRLEY. 

January  21. 

An  order  made   THB  petitioner.  Prater,  was  the  survivinpr  assignee  of 

by  the  Court,  ^  '  '  . 

sanctioning  a  the  above-named  bankrupt,  and  the  petitioner,  Atkins, 
rangementef-  had  become  the  purchaser  of  a  debt  proved  under  the 
aasigneM.  comnussion.    The  petition  was  presented  under  the 

following  circumstances : — • 

The  commission  issued  in  April  1816;  upon  which 
the  assignees  seized  and  sold  certain  household  furni* 
tureand  effi^cts  as  the'  bankrupt's  property,  which' 
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and  ftDotlMr. 
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John  Nestor  ^aiiaed  to  bel««g  to  him,  and  in  May  1&55. 
1824^  brought  «n  action  againat  Prater^  as  surTxviiig  ETaarte 
assignee,  to  recover  the  value  of  this  property.  On 
the  Sth  Jfine  18S4,  Prober  obtained  an  order  to  stay 
the  f»ix>Geediogs  in  the  aciuin  until  NeUor  gare'Secu* 
rityfor.coflte,  herfaeing-then  resident  oat  of  the  juria- 
diction  of  the  Court;  mider  whidi  order  the  ^aetion 
and  all  farther  praceed»gs  therrin  were  stayed  until 
Nettar^s  death,  which  happened  on  the  9StA  September 
183@9  be  never  having  given  the  required  -  security. 
One  Jamea  JEgan  took  ont  administration  to  Nest&r 
witli  the  witt  annexed,  and  became  therefore  his  legal 
personal  representative. 

At  the  time  of  hia  bankruptcy  HarUy  was  indebted, 
amongst  others,  to  Thcmag  and  Fennell,  of  Limerick, 
in  the  sum  of  11 17Z.  British  currency,  wha  duly  proved 
tibe  same  under  the  commission.  Thomas  and  Fennell 
haying  afterwards  themselves  become  bankrupts,  die 
eutatanding  debts  due  to  their  estate,  and  amongst 
them  the  debt  so  due  to  them  from  the  bankrupt 
Harley^  were,  by  order  of  the  Commissioners,  put  up 
to  sale  fay  public  auction ;  when  James  Keane  was  de- 
clared the  purchaser  thereof,  at  the  sum  of  600/.,  and 
the  debts  were  assigned  to  him  accordingly  by  the  as- 
signees of  Thomas  and  FennelL  Keane  never  received 
any  dividend  an  the  debt  so  due  from  the  bankrupt 
Harley  to  Thomas  and  Fennell;  and  having  become 
indebted  to  the  petitioner,  Michael  AikinSy  Keane,  in 
Qooaidemtion  of  being  ao  indebted,  and  of  a  further 
sum  then  paid  to  him  by  AthinSy  assigned  and  made 
gver  unto  AtHns  all  his  claim  upon  the  estate  of 
ffarUy%  in  respect  of  the  debt  due  from  H€trh^  to 
Thomas  and  FennelL 
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1835.  The  petitioner.  Prater^  had  been  prevented  from 

Exparte  making  any  final  dividend  of  the  estate  of  Harley,  by 
Prater  rcason  of  the  action  brought  by  Nestor;  but  being  de- 
sirous of  winding  up  the  estate,  suggested  to  .dl^i^tn^  the 
propriety  of  hia  endeavouring  to  efiect  some  arrange- 
ment with  Egan^  the  administrator,  in  regard  to  such 
action.  In  pursuance  of  this  suggestion,  Atkins  accord- 
ingly made  an  arrangement  with  Ugan  as  to  the  discon- 
tinuance of  such  action ;  and  by  a  deed  poll  under  the 
hand  and  seal  of  Ejan^  it  was  witnessed,  that  in  consi- 
deration of  the  sum  of  50/.  paid  to^an  hy  Atkins^  with 
the  privity  and  approbation  of  the  petitioner  Prater^ 
JEgan  released  the  petitioner  Prater^  as  such  assignee 
as  aforesaid,  from  the  action  so  brought  against  him  by 
Nestor.  The  petition  then  stated,  that  Atkins  advanced 
and  paid  this  sum  of  50/.  out  of  his  own  pocket  for  the 
purpose  of  obtaining  a  final  dividend  to  be  made  of 
the  estate  o(  Harley,  relying  upon  the  justice  of  this 
Court  in  directing  that  this  sum  should  be  repaid  to 
him  out  of  the  estate  of  Harley. 

The  petitioners  prayed,  that  this  arrangement  might 
be  sanctioned  by  the  Court,  and  that  the  50/.  might  be 
repaid  to  Atkins  out  of  Harley*s  estate,  together  with 
all  the  costs  of  the  release  and  of  this  application. 

Mr.  Swanston  appeared  in  support  of  the  application. 

The  Court  made  the  Order  as  prayed ;  observing, 
that  if  the  petitioner.  Prater y  had  advanced  the  money, 
and  had  repaid  himself  out  of  the  bankrupt's  estate, 
such  payment  would  have  formed  a  disbursement  in 
his  accounts,  which  the  Commissioner  would,  under  the 
circumstances,  have  allowed. 
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1833. 
D0e.  16,20,21. 

Ex  parte  William  Hetherinoton.— In  the  matter  of        i^^^- 

January  13>16. 

Joseph  Glossop.  1335. 

June  17. 

In  this  case  a  petition,  which  was  answered  for  the  AffidaTits  re- 

^  1     Tx  11  111  .  .  feired  for  scan- 

9th  December  last,  was  presented  by  the  petitioner,  dai  on  motion  of 
Hetheringtcn,  praying  that  the  allowance  of  the  bank- 
rupt's certificate  might  be  stayed,  (it  having  been  ad- 
vertised for  allowance  in  the  London  Gazette  on  the 
8th  November,)  on  the  ground  of  his  having  lost  20/. 
and  upwards  by  gambling,  and  being  therefore  within 
the  6  Geo.  4.  c.  16.  s.  130. 


On  this  day,  Mr.    ChandUss,  for  the    petitioner,    D§eember\e, 
moved  to  refer  certain  afiidavits,  which  were  filed  by 
the  bankrupt  in  answer  to  the  petition,  for  scandal, 
and  cited  JEx  parte  Williamson  (a). 

The  Court  ordered  this,  as  a  motion  of  course. 

DfCimftir  20. 

On  this  day,  Mr.  Bligh,  on  behalf  of  the  bankrupt,  a  crou-p«tiUon 
iqfiplied  for  leave  to  file  a  short  cross-petition  for  the  f^  ailowanoe^of 
allowance  of  the  certificate,  and  that  it  might  be  heard  wuu^be"l!d- 
to-morrow,  stating  that  the  other  petition  had  only  S^^wuiZ 
been  served  one  day  before  that  for  which  it  had  been  pcn^wg  the  re- 

^  Terence  for  ican- 

answered,  whereby  the  service  was  bad:  two  clear  days  dai,  of  affida- 
vits filed  in  an- 

being  the  required  service  of  a  petition  to  stay  a  certi«  swerto  the  peti- 

tion  to  stay  the 
ficate.  certificate,  on 

the  ground  that 
the  latter  peti- 

The  Court  observed,  that  the  petition  might  have  ^i^^^^^"^ 
b^en  heard  before  this,  except  for  the  circumstance  of 
the  pendency  of  the  reference  for  scandal,  and  that  the 

(a)  1  Dea.  &c  Ch.  529 ;  2  Dea.  d(  Cli.  414. 
VOL.  IV.  Q 
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1889. 

£z  parte 
HftberinO' 

TON. 


delay  was  caused  by  the  bankrupt's  own  conduct.  It 
was  therefore  a  question,  whether  the  bankrupt  ought 
to  be  heard. 

Mr.  BligA.  The  complaint  of  scandal  does  not  arise 
on  the  part  of  the  person  alleged  to  be  scandalized^ 
and  therefore  the  order  of  reference  was  improperly 
obtained.  In  JSx  parte  Pelham  (a),  it  would  appear 
to  be  necessary  that  the  party  affected  by  the  scandal 
should  himself  apply. 

Sir  G.  Rose. — That  is  a  mere  dictum  of  the  Vice- 
Chancellor's,  against  which  there  is  the  dictum  of  Lord 
JSldon  in  Ex  parte  Simpson  (J).  Every  person  is  in- 
terested in  seeing  that  the  records  of  Courts  of  Justice 
be  kept  pure  and  free  from  scandalous  allegations; 
and  I  have  always  understood,  that  any  party,  at  any 
time,  may  apply  to  have  such  matters  expunged. 

Erskine,  C.  J. — The  main  question  is,  the  insuffi- 
ciency of  the  service.  If  that  is  made  out,  the  other 
objections  need  not  be  had  recourse  to.  But  notice  of 
the  application  must  be  given,  and  therefore  it  had 
better  be  renewed  to-morrow, 

Mr.  Montagu  and  Mr.  Bligh  now  moved,  pursuant 
to  notice,  that  the   petition  to  stay  the    certificate 
senred  on  btnk-  might  be  dismissed,  on  the  ground  of  the  informality 

rupttwocletr  ^  ^ 

days  before  the   of  the  service.    It  is  a  rule,  always  most  strictly  ad- 
day  for  which     1       J       .    ,      , 
it  IS  aiiftwerad.    hered  to  m  bankruptcy,  that  a  petition  to  stay  a  certi- 

petition  to  stay    ficate  must  be  served  at  least  two  clear  days  prior  to  that 

certificate  was  « 

answered  for  the  /  \  xt    *  on  r.x  ,..,»      ^-^ 

9th  December.  (">  ^^^""^^  ^ll.  (h)  16  Ves.  476. 

and  on  the  7th 

the  bankrapt's  solicitor  requested  the  petitioner's  solicitor  to  postpone  the  hearing  of  the  peti- 
tion for  a  week,  and  undertook  to  serve  it  on  the  bankrupt ;  tenable,  the  bankrupt  could  not 
avail  himself  of  the  objection  to  service. 


Contrary  to  & 
parte  Pelham 
(Mont  211), 
held,  that  any 
party  may  apply 
to  refer  ama- 
vits  for  scandal, 
and  that  the  ap- 
plication need 
not  be  by  the 
party  scandal- 
ized. 


Dtcmb$r  %\, 

As  a  general 
rule,  a  petition 
to  stay  certifi- 
cate must  be 


CASES  IN  BAKKRUPTC7.  219 

for  whieh  it  is  answered,  or  the  neglect  is  fatal  to  it  It  is  1  S$fi. 
also  requisite  diat  it  should  be  served  personally  $  Sx  sTpute 
parte  Hopley  [a\  Ex  parte  Gmlboum  (6),  Ex  parte  Bo-  """""*'' 
nnqnet  (c).  The  strictness  with  which  this  rule  has  al- 
ways been  observed^  is  singular  in  the  annals  of  bank* 
mptcy.  Even  the  admission  of  the  subsequent  receipt 
and  possession  of  the  petition^  if  it  was  not  personaUy 
served,  is  not  a  satisfaction  of  it ;  Ex  parte  Fur* 
nival  {d)'  Nor  does  the  filing  of  affidavits  in  answer,  or 
an  application  on  the  part  of  the  bankrupt  to  have  the 
petitioa  advanced,  purge  the  objection ;  and  no  act  of 
the  bankrupt's  amounts  to  a  sufficient  waiver  of  it } 
Ex  parte  Kendall  (e\  Ex  parte  Hafford{f),  Ex  parte 
Groome  {g).  The  .bankrupt  has  presented  his  cross- 
petidon,  for  the  allowance  of  his  certificate,  under  the 
authority  of  Ex  parte  Moore  (A),  and  Ex  parte  Breneh* 
fey(i),  though  that  course  does  not  seem  to  be  strictly 
necessary,  Ex  parte  ffoplet/  (a). 

Mr.  Chandlees.  The  sgficitor  for  the  petitioner,  and 
one  of  his  clerks,  have  made  an  affidavit,  showing  that 
the  petition  to  stay  the  certificate  was  presented  on 
the  29th  November  last,  and  was  answered  for  the 
9th  of  December.  That  on  the  29th  November, 
imd  immediately  after  the  petition  was  answered,  the 
deponents  wrote  a  letter  to  Mr.  Braham,  the  solicitor 
for  the  bankrupt,  as  follows :  ^^  We  beg  to  inform  you, 
that  we  have  presented  a  petition  (this  day)  to  the 

(•)  1  Gl.  &  J.  S3;  S.  C.  2  Jac.  k  W.  220. 

(6)  2  RoM»  1S7.  (e)  1  Mont  &  Greg.  Dig.  ISl. 

(i)iail.k  J.  254*  («)  1  Ves.  &  B.  543;  S.  C.  2  Rose,  115, 

(/)  Back.  38.  (g)  Buck.  39. 

(h)  1  Gl.  &  J.  263.  (t)  1  Mont.  &  Greg.  Dig.  161. 

q2 
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1 833.  Court  of  Review,  to  8tay  the  allowance  of  the  bank- 
ExTOrte  rupt's  certificate ;  and  as  the  order  of  attendance  there- 
^^"n^^^^'  ^^  ^8  Monday,  9th  December  next,  and  personal  ser- 
vice on  the  bankrupt  is  necessary,  you  will  perhaps  ^ap*' 
point  a  time  when  some  gentlemen  from  our  office  may 
serve  the  bankrupt,  so  that  the  hearing  of  the  petition 
may  not  be  delayed.  We  do  not  know  where  the 
bankrupt  is  to  be  found."  In  answer  to  this  letter,  the 
deponents,  on  the  5th  December  instant,  received  a 
letter  from  Mr.  Braham  as  follows : — '^  In  consequence 
of  a  death  in  my  family,  I  am  precluded  attending  to 
business ;  I  therefore  shall  esteem  it  a  personal  favour 
by  your  applying  to  the  Court  of  Review,  for  a  week's 
further  time  to  answer  the  petition  herein.''  On  the 
4th  December  instant,  the  clerk  of  the  petitioner's 
solicitors  went  to  34,  Gerard  Street,  Soho,  (which  he 
bad  been  informed  was  the  residence  of  the  bank- 
rupt), and  there  inquired  for  the  bankrupt,  and  was 
then  told  by  the  man-servant,  that  the  bankrupt 
seldom  came  there;  that  he  had  not  slept  there  for 
several  nights  past ;  and  that  he  could  not  tell  where 
the  bankrupt  could  be  found,  but  that  a  person  whom 
he  did  not  know  came  occasionally  for  the  bankrupt's 
letters.  On  the  same  day,  the  clerk  also  called  upon 
Mr.  Phillips,  a  friend  of  the  bankrupt,  and  inquired  of 
him  the  residence  of  the  bankrupt ;  but  Mr.  Phillips 
refused  to  inform  the  deponent  where  the  bankrupt 
was,  or  where  he  was  to  be  found,  although  Mr.  Phil^ 
lips  at  the  same  time  stated  to  deponent,  that  he  knew 
where  the  bankrupt  was  to  be  found,  but  he  would 
not  tell.  On  the  5th  December  instant,  he  also  called 
at  the 'office  of  Mr.  Brahaniy  in  New  Inn,  and  inquired 
the  residence  of  the  bankrupt,  and  the  deponent  was 


ton: 
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again  informed  that  Mr.  Braham  did  not  know  where        1833. 
the  bankrupt's  residence  was,  or  where  he  was  to  be       e,  ^^j^ 
found.     On  the  same  day,  the  deponent  called  on  a.  Hbthbhino. 
Mr.  Barham^  who   had  been    employed  as  the-  ac- 
countant of  the  bankrupt,  for  the  purpose  of  ascer- 
taining the  address  of  the  bankrupt,  and  was  in  like 
manner  informed  that  it  was  not  known  where  the 
bankrupt  was  to  be  found. 

Under  these  circumstances,  I  contend  that  the  ob- 
jection to  the  service  cannot  be  entertained,  the  in- 
formality having  arisen  from  the  acts  of  the  bankrupt's 
own  solicitor  (a). 

Erskine,  C.  J. — (After  recapitulating  the  facts  sworn 
to  in  the  foregoing  affidavit,) — ^Tbere  can  be  no  doubt 
as  to  the  general  rule  requiring  two  clear  days*  personal 
service  of  this  kind  of  petition ;  but  the  counsel  for  the 
bankrupt  argue  it  too  strongly,  when  they  contend  that 
no  state  of  circumstances, — no  conduct  whatever  on  the 
part  of  the  bankrupt,  can  induce  an  exception  to  it. 
None  of  the  cases  cited  go  to  any  such  length,  and  in 
none  of  them  does  it  appear  that  the  delay  of  service 
arose,  as  in  this  case,  from  the  conduct  of  the  bankrupt 
himself,  .or  of  his  solicitor.  Besides  the  facts  disclosed 
in  the  affidavit,  it  further  appears,  that  on  the  5th  of 
December  Mr.  Braham^  the  bankrupt's  solicitor,  called 
^rsonally  on  Messrs.  Lawrence  and  Blenkame,  the 
solicitors  of  Mr.  Hetherington,  and  requestisd  that  the 


(«)  The  .above  affidavit  was  sworn  before  a  Master  in  Chancery,  and  a  It  ig  do  objec- 
question  arose  as  to  whether  it  ought  not  to  have  been  sworn  in  the  Court  tion  thatan  affi- 
of  Review,  or  in  the  Commissioners'  Court,  but  the  Chief  Judge  expressed  ])efore  a  Master 
his  opinion  thai  there  toM  be  no  doubt  as  to  the  stofficiency  of  that  mode  in  Chancery. 
if  swearing  afiidavits« 


IMS.  pctilioii  aiioiild  be  attmrcd  to  sUnd  ofer,  oo  the 
C«  patt  grooadfl  aeiiCioiied  in  the  letter,  whidi  was  written  is 
an  evidence  of  the  trimaction  at  die  fcqaest  of 
Meura.  Zorreace  and  Btemiarme,  and  Mr.  Brakam 
vcrbaDy  agreed  to  serre  his  ofwn  dent  with  the  peti- 
tion. I  dierefore  think  that  it  would  be  too  great  a 
sanction  to  frand,  and  it  would  strike  at  the  root  of  all 
professioDal  integrity,  if  we  were  to  sanction  the  pre- 
sent application ;  and  that  the  circmnstanoes  do  not 
warrant  ns  in  taking  the  petition  out  of  its  turn  to 
fiiTour  the  riews  of  die  bankrupt. 

Sir  John  Cross. — The  first  step  towards  delay 
originated  with  the  bankrupt's  solicitor  himself,  who, 
on  his  own  account,  and  on  his  own  responsibility 
towards  his  client,  asks  that  the  hearing  of  the  petidcm 
may  be  postponed  for  a  week,  and  undertakes  to 
serve  it.  This  takes  place  on  the  7th,  die  petition 
being  answered  for  hearing  on  the  9th;  and,  as  the 
service  must  be  considered  as  made  on  the  7th,  and  the 
petition,  by  the  arrangement,  as  answered  for  hearing 
on  the  16th,  seven  days  after  the  9tb,  the  service  was 
virtually  nine  days  before  the  day  of  hearing.  I  can 
see  no  just  grounds  for  sanctioning  the  bankrupt's  pre- 
sent application. 

Sir  6.  Rose. — The  Court  has  always  been  indulgent 
to  bankruptsi  in  regard  to  the  certificate,  where  they 
have  conformed  themselves  under  the  commission^  and 
there  is  always  an  inclination  against  any  delay  of  the  cer- 
tificatCi  No  doubt  exists  as  to  the  general  rules  of  serving 
these  petitions!  but  all  general  rules  are  capable  of  ad 
exception^  and  I  think  this  is  one^    This  too  is  a  veijr 
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different  case  from  that  of  a  petition  being  brought  on  1833. 

in  its  r^^lar  course ;    for  here  the  bankrupt  comes  ^^  paru 

for  a  favour^  and  asks  the  Court  to  sanction  that  con-  sthxring- 


TON. 


duct  <Hi  the  part  of  his  solicitor,  which  would  amount 
to  a  moral  firaud.     When  the  petition  comes  on  in  its 

■ 

regular  course,  it  will  then  be  competent  to  us  to  decide 
as  to  the  validity  of  the  service,  but  we  cannot  do  so 
now  under  such  circumstances  as  these.  At  the  same 
time  I  should  remark,  that  although  a  general  rule  may 
exist,  that  a  bankrupt  cannot  waive  the  objection  to 
service  in  this  kind  of  cases,  that  rule  has  been  adopted 
rather  than  to  allow  any  advantage  to  be  takep  of  a 
party,  favoured,  as  I  have  already  observed,  by  the 
Court,  who  in  all  probability  is  ignorant  of  the  preju- 
dice such  waiver  may  bring  upon  him,  being  uninformed 
of  the  protection  which  the  bankrupt  laws  have  cast 
round  him  in  regard  to  these  petitions.  But  where 
professional  advisers  are  interposed,  and  they  make  ar- 
rangements on  behalf  of  their  clients,  acting  with  their 
eyes  open,  and  aware  of  all  the  legal  consequences,  we 
must  pause  before  we  decide  that  a  waiver  by  them  will 
not  take  the  case  out  of  the  otherwise  positive  rule. 
it  is  not  now  necessary  for  us  to  decide  this  point, 
though  the  inclination  of  my  opinion  is  that  the  service 
18  sufficient. 

The  motion  was  therefore  refused  with  costs,  as 
against  the  bankrupt ;  but  the  order  for  payment  was 
suspended  till  the  hearing  of  the  petition  to  stay  the 
certificate. 

January  id. 

kr.  Chandtess  now  moved  to  confirm  the  registrar's  Motion  to  con- 
firm report  as  la 

report,  as  to  the  scandalous  matter  contained  in  the  scandal  in  affi- 

*^  davits,  18  a  too- 

bankrupt's  afiidavits.  tion  of  course. 


1 
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1834. 
Ex  parte 

HeTH  EKING' 
TON. 

January  16. 

Where  on  peti- 
tion to  stay  certi- 
ficate petitioner 
does  not  appear, 
aod  petitJOD  b 
dismissed,  cer- 
tificate not 
ordered  to  go 
without  the 
production  of 
an  affidavit  that 
there  is  no  col- 
lusion. 
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The  Court  made  the  order,  observing,  that  it  was  a 
matter  of  course,  and  required  no  notice  of  motion. 

This  day  the  petition  to  stay  the  certificate  was  called 
on  in  its  regular  turn,  but  no  counsel  appeared  to  sup- 
port it. 

The  Court,  on  the  application  of  Mr*  Montagu  and 
Mr.  Bliffh,  ordered  the  certificate  to  go,  upon  produc- 
tion at  the  office  of  the  usual  certificate  of  there  being 
no  collusion,  but  refused  to  order  it  without  (a). 


1835. 
June  17. 

Service  of  peti- 
tion to  stay 
certificate  not 
properly  sup- 
ported, where 
affidavit  merely 
states  inability 
to  serve  bank- 
rupt personally, 
but  that  bank- 
rupt's solicitor 
had  acknow- 
ledged bankrupt 
to  be  folly  aware 
of  petition  and 
its  nature. 


Ex  parte  Levy,  in  the  same  Bankruptcy. 

This  was  another  petition  to  stay  the  same  bankrupt's 
certificate,  and  Mr.  Montagu  proceeded,  in  support  of 
it,  to  read  the  affidavit  of  service,  which  merely  stated 
an  inability  to  serve  the  bankrupt  personally,  but  showed 
that  his  solicitor  had  acknowledged  that  the  bankrupt 
himself  was  fully  acquainted  with  the  petition  being 
presented;  and  its  nature. 

This  the  Court,  without  hesitation,  declared  an  in- 
sufficient service,  and  the  certificate  was  allowed. 

(a)  See  Ex  parU  Gibtoth  6  Yes.  5 ;  re  VaU,  %  D«a.  k  CL  44;  S.  C. 
Mont.  508. 
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1834. 

Ex  parte  Joseph  D&  Begnis^  James  Denew,  James        

Cadbvry.  and  others. — In  the  matter  of  Chambers,     We$tmntter, 

January  13. 

Grainger,  and  Chambers. 

TlIE  petitioners,  being  creditors  of  the  bankrupts,  An  a  parte 
presented  a  petition  alleging,  amongst  other  things,  that  uined  by  the 
the  bankrupts  had  a  valuable  leasehold  interest  in  the  assignees,  to 
Opera-House,  of  which  a  sub-lease  had  been  granted  commiMioner 
by  the  assignees  to  Mr.  Laparte,  at  the  yearly  rent  of  1^^^^^°/^^ 
18,250/.  per  annum,  from  the  year  1832  for  the  term  nmt  would  be 

'  r  '  ^  beneficial  to  the 

of  three  years,  upon  the  terms  following ;  viz.  that  4000/.  bankrupt^ 

cswue*     *  lie 

should,  each  year,  be  paid  in  advance  on  account  of  Commissioner 

certified  that  it 

each  year's  rent, — that  a  sub-lease  of  the  boxes  should  would,  and  that 
be  made  by  Laparte  to  a  trustee  for  the  assignees,  the  had  tenckred  a 
profits  of  which  were  to  be  applied  in  reduction  of  the  that  to  which  be 
rent, — and  that  other  securities  should  be  entered  into  ^™S^^^ori- 
by  Laporte,  for  the  due  performance  of  the  covenants  8^°^l  "°*'   ^^ 

J        r        ^  r  application  was 

in  the  lease.  "?»**«  to  confirm 

the  certificate. 

On  the  17th  August  18SS  Laporte  presented  a  peti-  A  petition  was 
tion  to  this  Court,  stating  that  1 1,S50/.  was  then  due  creditors,  one  of 

<•    1  •       i.  ni.it      whom  had  of- 

on  account  of  the  rent,  for  payment  of  which  the  fered  the  higher 
assignees  held  security  to  the  amount  of  10,000/.  only,  cha^e  the  order 
and  praying  that  it  might  be  referred  to  Mr.  Commis-  uie  Comm^-^^ 
sbner  Holroyd  to  inquire  whether  it  would  not  be  "catef^Butthe 
beneficial  to  the  bankrupt's  estate,  and  to  the  interests  j^^J^'^^^j^*** 
of  the  theatre,  that  an  abatement  of  the  rent  should  be  thepeUtioners 

to  their  remedy 

made  for  fhe  first  season  of  the  lease,  and  that  for  the  against  the  as- 

signees,  if  they 

residue  of  the  term  the  rent  should  be  reduced  to  were  aggrieved, 

as  their  rights 

10,000/;  per  annum.      By  an  order,  dated  the  Slst  were  not  bound 

by  the  proceed- 

August,  this  reference  was  directed,  the  petitioners  ing,  and  as  they 
bemg  wholly  ignorant  of  the  proceeding.     On  the  1 1th  ^  the  oider/ 
September  a  private  meeting  was  held  before  the  Com-  dlLent.*^"" 


226  CA$E8  IK  BANKRUPTCY. 

1834.  missioner,  at  which  Mr.  Laporte^  and  Mr.  Seguin  the 
Ex  parte  box-leeper^  were  seyerally  examined.  Mr.  Joknstony 
Md^STn  ®^  *^®  ^™*  ^^  Mayhew  and  Johnston,  as  solicitors  for 
the  assignees^  attended  the  meetings  but  took  no  part 
in  tlie  examinations.  Mr.  Greeny  on  behalf  of  the 
petitioner  De  Begnis^  also  attended  to  make  the  offer 
hereinafter  alluded  to.  The  Commissioner  made  his 
certificate  as  follows: — 

"  I  hereby  certify^  that  in  my  opinion  it  would  be 
beneficial  to  the  bankrupt's  estate  that  the  rent  of  the 
theatre  for  the  first  season,  and  for  the  residue  of  the 
petitioner's  leasCi  should  be  reduced  to  the  sum  of 
IO5OOO/.  per  4nnum,  provided  the  petitioner  can  procure 
good  security  for  the  payment  of  such  rent  to  the 
assignees ;  but  I  think  a  sub-lease  of  the  boxes  would 
not  be  a  proper  or  sufficient  security.  I  think  it  would 
be  advisable  for  the  assignees  to  take  advantage  of  the 
forfeiture  of  the  lease  that  has  been  or  may  be  incurred 
by  the  petitioner^  by  the  non-payment  of  the  rent,  and 
to  tender  the  theatre  again  for  letting  to  the  highest 
bidder,  who  can  procure  the  highest  security*  During 
this  inquiry,  it  was  stated  to  me  by  a  solicitor,  that  a 
client  of  his  would  give  11,000/.  per  annum  for  the 
theatre,  with  good  security  for  the  payment  of  the  rent; 
but,  from  the  evidence  adduced'  before  me  in  relation 
to  the  management  of  the  theatre  firom  18S8  to  18SS 
inclusive,  and  the  receipt  and  expenditure  during  that 
period,  it  does  not  appear  to  me  that  a  higher  rent 
than  10,000/.  will  afibrd  a  fair  remunerating  profit  to  a 
lessee,  after  paying  all  expenses.  Had  thie  rent  been 
10,000/.  per  annum  for  the  years  1828,  1829,  1830,  and 
1831,  the  average  annual  profit  to  the  lessee,  after 
paying  all  costs,  would  have  been  about  2100/." 
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Soon  after  this  a  negotiation ^  which  was  for  some  time       ^  ^^^• 
pending,  was  entered  into  between  the  official  assignee,      Ezparte 
the  solicitor  for  the  assignees,  and  the  solicitor  for     andoUien! 
Signor  DeBegnis,  for  the  purpose  that  the  latter  should 
become  the  tenant ;  and  measures  were  had  that  the 
assignees  might  take  advantage  of  the  forfeiture  of  the 
lease  by  Laparte.    Finally,  Laporte  filed  his  bill  for  an 
injunction,  and  for  relief  against  the  forfeiture  occa- 
sioned by  the  non-payment  of  the  rent.     An  injunction 
was  obtained,  and  it  was  understood  that  the  assignees 
would  proceed  to  take  steps  to  dissolve  it :  but  while 
the  means  of  doing  so  were  under  discussion,  Mr. 
Laporte^  on  the  7th  November,  presented  a  petition  to 
this  Court,  praying  that  the  Commissioner's  certificate 
night  be  confirmed,  and  that  it  might  be  declared  for 
the  benefit  of  the  estate  that  the  rent  should  be  reduced 
to  1 0,000/.,  pursuant  to  the  terms  in  the  certificate. 
The  assignees  represented  that  they  would  oppose  the 
petition,  so  that  the  petitioners  did  not  watch  the  pro« 
ceedings.    The  petition,  however,  was  advanced  for 
hearing,  and  was  brought  on  on  the  21st  November, 
when,  no  opposition  being  offered  to  it,  the  prayer  was 
in  effect  granted,  and  it  was  referred  to  Mr.  Gregg  to 
settle  a  proper  lease.    The  drawing  up  of  that  order 
was  however  suspended,  to  abide  the  result  of  the  present 
application.    No  meeting  was  ever  convened  for  taking 
the  opinion  of  the  creditors,  as  to  the  propriety  of  the 
oompromise  with  Laporte  as  to  the  arrears  of  rent.   The 
petition  then  stated  various  facts  to  show  that  Mn 
Laporte  was  insolvent,  and  alleged  that  it  was  injurious 
to  the  estate  to  continue  him  any  longer  as  tenant;  it  also 
stated  t)e  Begnis*B  willingness  to  become  lessee  at  1 1 ,000/., 
per  annum,  and  to  deposit  55O0i,  and  to  give  other  secu- 
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1834.        rities :  and  it  proceeded  to  pray  that  the  order  of  the 

jJJ"^^      81st  August  might  be  rescinded — that  the  Commis- 

DsBbgnis     sioner's  certificate  mifi^ht  be  declared  erroneous  on  the 

and  others.  ^ 

fece  of  it  (except  that  part  relating  to  the  forfeiture):— 
and  that  it  might  be  discharged — or  that  it  might  be 
referred  back  to  the  Commissioner  to  review  his  certi- 
ficate, with  consequential  directions. 

Mr.  Temple,  and  Mr.  O,  Anderdo7i,  for  the  peti- 
tioners. The  order  of  the  21st  August  is  that  of  which 
we  principally  complain;  and  we  do  so  upon  two  grounds, 
▼iz.  the  one,  that  it  tends  to  sanction  a  compromise  of 
a  debt  due  to  the  bankrupt's  estate,  no  meeting  having 
been  convened  so  as  to  obtain  for  such  compromise  the 
sanction  of  the  creditors,  according  to  the  provisions  of 
the  statute  {a) ;  and  the  other  objection  being,  that  it 
is  contrary  to  all  practice  to  make  any  such  orders  in 
any  case  upon  the  application  of  the  tenant  himself, 
but  which  has  been  done  in  the  instance  now  before 
the  Court.  The  meeting  on  the  11th  September  was  a 
mere  private  meeting  before  the  Commissioner.  At 
that  meeting  Messrs.  Seguin  and  Laporte  were  indeed 
Examined,  but  no  evidence  was  tendered  on  the  part  of 
the  assignees,  or  of  the  creditors.  Mr.  Johnston,  the 
solicitor  to  the  commission,  attended,  but  he  -  did  not 
interfere :  so  that  the  Commissioner  made  the  order, 
as  it  were  by  consent,  instead  of  exercising  his  judg- 
ment upon  the  merits,  which  he  would  have  felt  himself 
bound  to  do  under  a  diflferent  state  of  circumstances. 
[Sir  J.  Cross,  The  Commissioner  must  have  considered 
himself  as  sitting  for  the  benefit  of  the  general  body 
of  creditors,  and  as  having  to  exercise  hid  judgment 

(a)  eOioA,cA6isMi 
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on  their  behalf,  though   they  were  absent  from  the         1834. 
meeting.]     Perhaps  so ;  but  he  was  misled  by  the  state       ETparte 
of  circumstances,  thinking  that  the  non-interference  of    ^'a^theri! 
the  solicitor  present  was  a  sufficient  justification  for  the 
order.     It  is  impossible  that  the  Court  could  sustain 
this  order  on  the  merits  alone,  in  the  first  instance,  had 
not  the  order  been  (and,  as  we  contend,  improperly,) 
obtained.     Lord  JSldan,  in  his  time,  would  never  listen 
to  a  tenant  coming  for  a  reduction  of  his  rent.    In 
lunacy,  in  the  case  of  JEx  parte  Town  (a),  the  Court 
refused  to  direct  a  reference  to  the  master  as  to  the 
reduction  of  rent  upon  the  petition  of  the  tenant ;  and 
in-  Ex  parte  fVest(b),\t  was  directed,  that  all  future 
appUcadons  of  this  nature  in  lunacy  should  be  by  the 
committee,  and  that  the  inquiry  should,  in  addition,  be 
whether  it  would  be  more  beneficial  that  the  lease 
should  be  surrendered.    Had  the  assignees  pressed 
the  forfeiture  of  the  lease,  on  the  ground  of  non-pay- 
ment of  the  rent,  no  one  would  pretend  to  say  that 
Mr.  L(rpoTte  could  have  obtained  any  relief  which  he 
sought  by  his  bill,  without,  a)  a  preliminary,  paying  up 
all  arrears.     But  here  he  has  obtained  a  double  ad* 
vantage.    His  arrears  are  remitted,  and  his  rent  in 
future  is  reduced. 

The  order  is,  per  se,  improper,  and  is  moreover  im- 
properly, obtained;  and,  on  these  grounds,  we  submit, 
it  ought  to  be  discharged. 

Mr.  Stoanston,  Mr.  Montagu,  and  Mr.  Jacob,  for  the 
assignees.  The  question  is  not  so  much,  whether  the 
order  ought  originally  to  have  been  made,  as  whether, 
being  made,  the  Court,  with  a  knowledge  of  all  the  cir- 

(a)  Turner  &  Ross.  137.  (b)  Id.  note. 
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1834.       eumstances,  will  discharge  it,  and  espedally  on  di« 
Ejp^rte      application  of  the  present  petitioners. 
und^Stti'         However  the  argument  against  the  yalidity  of  the 
meeting  might  have  been  entertained  formerly,  a  different 
view  is  now  taken  of  the  effect  of  the  want  of  consent  to 
the  commencement  of  a  suit,  or  the  compromise  of  the 
creditor'^  rights  by  assignees.  In  several  cases  upon  bills 
filed  by  assignees,  it  had  been  held  that  a  suit  could  not 
be  maintained,  if  the  previous  consent  of  creditors  were 
not  obtained  in  the  manner  pointed  out  by  the  6  Geo.  4. 
c.  16.  s.  88.    The  more  recent  decisions,  however, 
show  that  the  Courts,  and  this  Court  in  particular, 
regard  it  rather  as  a  question  of  the  responsibility  and 
indemnity  of  the  assignees  personally  between  ihem* 
selves  and  the  creditors.    It  is  now  held,  that  if  they 
have  obtained  such  previous  consent,  then,  no  matter 
how  improvidently  a  suit  may  be  instituted,  they  cannot 
be  held  responsible.    But  if,  on  the  other  hand,  they 
act  so  improvidently  as  to  proceed  vrithout  such  previous 
consent,  the  Courts  then  inquire  whether  the  assignees 
should  and  ought  under  the  circumstances  to  be  held 
responsible  in  regard  to  costs  for  the  event  of  the  suit, 
or  whether  they  shall  be  held  accountable  for  the  effect 
of  a  compromise ;  and  it  is  not  now  regarded  as  an 
objection  to  the  suit  itself,  of  which  a  defendant  can 
avail  himself  (a).    In  accordance  with  this  principle, 
we  contend  that  even  if  there  were  any  reason  to  com* 
plain  of  what  has  been  done,  the  objection  does  not 
lie  against  the  order  of  the  Court :  but  a  remedy  must 
be  sought  against  the  assignees  personally,  who,  without 

(a)  In  the  case  of  Ex  parte  Evans,  3  Dea.  k  Chit.  476,  Sir  G.  fiiw 
recognizes  this  principle ;  and  there  most  of  the  cases  on  this  suhject  are 
collected. 
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previondy  caUing  a  proper  meetbg  to  obtain  the  sanction  1 834. 
of  the  creditors,  have  adopted  a  course  which  the  j;«  parte 
Courts  hold  them  empowered  to  pursue  at  their  own  ||^  9^^" 
risk,  if  they  will  take  upon  themselves  the  responsibility. 
Instead,  therefore,  of  seeking  to  annul  the  order  of  this 
Court,  the  proper  remedy  for  the  creditors  would  be,  if 
there  existed  any  ground  for  it,  to  file  a  bill  against  the 
assignees,  charging  them  with  wilful  default  in  their 
mode  of  administering  the  assets;  upon  which  the  Court 
would  be  enabled  to  go  into  the  merits,  and  thereby  be 
enabled  to  say  whether  in  the  present  case  the  reduc* 
tion  of  the  rent,  and  the  continuance  of  Mr.  Lcgfwrte  as 
tenant,  warrant  the  conclusion  of  improperly  adminis* 
tering  the  assets.  As  to  the  merits,  the  petitioners 
have  no  just  ground  to  complam.  In  managing  the 
estate,  especially  such  as  this  is,  it  U  the  duty  of  the 
aasignees  not  merely  to  look  to  the  abstract  question  of 
how  much  rent  they  can  obtain  at  the  present  moment, 
but  to  that  which  is  best  for  the  ultimate  benefit  of 
the  creditors.  It  does  not  follow,  because  one  man 
offers  a  higher  rent  than  another,  that  therefore  he  is 
a  better  tenant,  or  that  his  tenancy  will  prove  more  per^i 
manently  beneficial  to  his  lessor.  So  in  this  case,  as 
the  keeping  this  theatre  open  and  at  the  same  time 
well  conducted,  is  of  the  first  importance,  it  is  possible 
to  conceive  that  the  Commissioner  (having,  as  he  evii 
dentiy  has  done  fixnn  his  report,  gone  fully  into  the 
connderation  of  this  point,  and  stated  some  of  his 
leascMU  for  the  conclusions  he  has  arrived  at)  has  rightly 
reported,  that  it  is  most  for  the  benefit  df  the  estate  that 
Mr.  Laparte  should  continue  tenant  at  the  reduced  rent. 


Mr.  Twiss,  and  Mr.  Keene,  for  Mr.  Laporte, 
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1834.  Mr.  Temple^  in  reply.    The  Court  could  not  pro* 

EToarte       "ounce  the  order  in  question^  if  the  merits  alone  were 

Db  Begnib     jjq^  before  it;  and  under  the  circumstances,  the  order 

and  others. 

which  has  been  made  amounts  in  value  to  mere  waste 
paper,  because  the  parties  most  deeply  interested  were 
not  properly  represented  before  the  Court  when  the 
reference  in  question  was  directed.  The  other  side 
say  that  the  Commissioner's  opinion  ought  to  be  sus-< 
tainedy  and  that,  on  the  merits,  the  creditors  will  be 
more  benefited  by  accepting  Mr.  Laporte  as  the  tenant 
at  10,000/.  per  annum,  than  by  the  adoption  of  Signor 
De  Begnis  at  the  rent  of  11,000/.  per  annum.  No 
doubt  is  thrown  on  the  securities  tendered  by  either 
party.  It  is  difficult  therefore  to  see  how  the  creditors 
will  ultimately  profit  by  that  which  amounts  to  a  dear 
loss  of  1000/.  per  annum;  and  yet  this  is  the  amount  of 
the  argument  against  the  present  petition.  {^Ershine, 
C.  J.  I  should  wish  to  know  what  right  Signor  De 
Begnis  has  to  call  upon  the  Court  to  adopt  him  as  the 
tenant,  superior  to  that  which  Mr.  Laporte  has? — and 
what  interest  have  the  petitioners,  who  were  not  parties 
to  the  order,  and  whose  rights  are  not  proposed  to  be 
bound  by  it,  to  present  this  petition  ?  Would  it  not  be 
better  that  their  rights  should  be  left  untouched,  rather 
than.that  we  should  make  any  order  on  their  petition?] 
The  answer  is  already  given,  namely,  that  if  Mr.  De 
Begnis  is  adopted,  it  will  put  1000/.  per  annum  into 
the  creditors'  pocket;  otherwise  they  will  lose  that  sum 
annually.  Besides,  the  creditors  are  interested  in 
every,  order  made  in  the  particular  bankruptcy  under 
which  they  prove:  and  although  it  may  be  said  the 
order,  as  regards  the  creditors,  is  mere  waste  paper, 
yet  it  is  desirable  that  no  order  of  this  kind  should 
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Stand  in  their  way;  and,  seeming  to  sanction  the  act  of       1834. 
the  assignees,  thereby  perhaps  to  prejudice  them  on  some       ETparte 
Aiture  occasion,  when  they  may  think  fit  to  come  for«     JJid  other" 
ward  and  tender  their  complaint  against  the  assignees 
for  the  unwarranted  compromise  of  the  creditors*  rights, 
which  they,  the  assignees,  have  entered  into. 

Erskine,  C.  J. — When  the  first  application  for  an 
order  like  that  complained  of  by  the  present  petition 
was  made  to  this  Court,  the  objections  which  have 
been  so  ably  urged  at  the  bar  to-day  presented  them* 
selves  to  my  mind,  and  rendered  me  unwilling  to  inter- 
fere, even  by  ordering  a  reference  to  the  Commissioner; 
because  I  felt  that  if  the  report  should  be  favourable 
to  the  proposed  arrangement,  no  efficient  order  could 
be  grounded  upon  it ;  for  if  the  arrangement  were  really 
beneficial,  the  assignees  required  no  such  sanction; 
and  if  it  turned  out  so  improvident  that  they  would,  by 
making  it  without  a  reference,  subject  themselves  to 
personal  responsibility  for  the  loss,  the  order  of  this 
Court  would  not  protect  them  against  the  complaint  of 
an  adverse  creditor.  But  I  was  told,  that  the  object  of 
the  reference  was  merely  to  protect  the;  assignees  from 
the  charge  of  having  secretly  and  coUusively  compro- 
mised the  interests  of  the  creditors,  and  to  record  the 
circumstances  under  which  the  arrangement  had  been 
entered  into;  that  similar  orders  had  been  made  by 
those  who  preceded  us  in  the  administration  of  bank- 
rupts' estates;  and  thus  the  reference  was  ordered. 
When  the  order,  which  now  rests  in  minutes,  and 
vhich  is  one  of  the  subjects  of  the  present  complaint, 
was  under  discussion,  I  felt  the  same  unwillingness  to 
interfere.    But  as  it  seemed  a  mere  matter  of  course, 

VOL.  IV.  R 
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1834.  to  confirm  a  report  that  had  been  made  by  the  direc* 
^J"^  tion  of  the  Court  when  not  objected  to,  the  C!ourt  pro* 
Bz  Beonw  nounced  that  order ;  though  I  confess  I  should  have 
been  better  satisfied,  if  it  had  not  extended  beyond  the 
mere  confirmation  of  the  certificate,  leaving  the  as* 
signees  to  act  upon  it  or  not,  as  they  pleased,  without 
even  the  semblance  of  a  direction  from  the  Court.  But 
I  do  not  consider  the  question  now  before  us,  as  involv-* 
ing  our  approbation  of  the  arrangement  suggested,  op 
even  of  our  former  order.  My  judgment,  at  least,  turns 
on  no  such  point,  but  only  upon  this  question,  whether 
we  ought  to  interfere  to  rescind  the  original  order  of 
reference,  or  disallow  the  certificate,  or  vary  the  mi? 
nutes  of  the  last  order,  upon  the  appUcation  of  the  now 
petitioners.  And,  being  of  opinion  that  the  interests 
of  the  petitioners,  as  creditors,  are  not  at  all  affected  by 
these  proceedings,  I  think  we  ought  not  to  give  a  seem^ 
ing  value  and  importance  to  orders  of  this  nature  which 
do  not  belong  to  them,  by  admitting  them  to  be  the 
proper  subjects  of  adverse  litigation ;  and  moat  eape* 
daUy  as  the  interests  of  creditors  are  expressly  reserved 
in  such  orders,  when  formally  drawn  up.  I  think 
therefore  that  the  petition  should  be  dismissed ;  but  aa 
the  Court  is  not  unanimous  in  this  decision,  and  as  the 
petitioners  may  have  had  some  excuse  for  their  appre-t 
hensions,  in  the  absence  of  the  reservation  of  their  righla 
in  the  minutes,  I  think  it  should  be  without  eosts^ 
The  costs  of  the  assignees  must  be  allowed  oat  of  the 
estate. 

Sir  John  Cross. — As  my  opinion  of  what  ought  to 
be  the  result  of  this  application  differs  from  that  whieh 
has  just  been  expressed,  I  feel  it  right  to  observe^  thiU; 
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thefe  is  nothing  before  the  Court  which  in  tny  way  1834. 
tends  to  impugn  the  moral  eharacteri  or  the  motiveSj  of  ^TIIL 
the  aasigneee  in  thig  case.  tod  oSen* 

The  petition  prays  that  the  ori|paal  order  of  refer* 
ence  may  be  discharged^  together  with  the  order  con* 
Arming  the  certificate^  or  that  the  Court  will  refer  it 
back  to  the  Commissioner  to  re-consider  the  matter.  It 
18  urgedj  for  reasons  I  need  not  repeat,  that  the  order 
is  defective  on  the  face  of  it,  and  therefore  that  if 
allowed  to  remain  on  the  proceediiMjs,  it  will  amount  to 
a  mere  nulHty.  In  answer  to  which  it  is  said,  that  for 
that  yeiy  reason  we  need  not  interfere,  inasmuch  as  if 
it  u  a  nullity,  it  can  work  an  injury  to  no  one*  I  should 
be  sorry  to  see  any  of  our  proceedings  considered  of  so 
little  importance  as  to  render  it  immaterial  whether  we 
adjudicate  upon  any  matter  or  not.  But  taking  the  order 
as  it  stands,  my  difficulty  is  this.  We  direct  a  common 
reference  to  the  Commissioner  to  ascertain  and  report 
whether  it  will  be  for  the  benefit  of  the  creditors,  not  of 
the  tenant,  that  the  rent  shall  be  reduced.  The  Com* 
missioner  certifies  that  it  will  be  for  their  benefit  that 
the  reduction  should  take  place.  But  his  certificate  goes 
on  to  shew,  that  another  party  has  offered  terms  higher 
dian  those  to  which  the  rent  is  proposed  to  be  reduced ; 
and  then  be  states  that  he  has  rejected  the  offer,  be* 
cause,  if  it  were  accepted,  the  party  offering  it,  that  is, 
the  tenant,  could  not  make  a  sufficient  profit.  For 
whose  benefit  then  does  the  Commissioner  propose 
diat  the  sufficiency  of  profit  should  be  provided  for  t 
The  answer  is,  for  the  tenant's.  la  it  not  therefore 
inconsistent  that  the  Commissioner  should  so  report 
when  he  was  directed  to  ascertain  what  would  be  most 
advantageous  to  the  creditors  ?     I  cannot  view  it  in  any 
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1834.  other  light;  otherwise,  if  Mr,  Laporte,  who  is  proposed 
£x  parte  ^^  ^®  accepted  as  the  tenant  at  10,000/.  per  annum, 
wd^^°e^'  were  to  come  forward  and  oflTer  11,000/.,  it  would  be 
just  as  ^oper  for  the  Commissioner  to  say,  "No ;  we  will 
not  take  more  than  10,000/.,  because  you  cannot  other- 
wise  make  suiBcient  profit/'  If  the  securities  offered 
by  Signor  De  Begnis  had  been  objectionable,  it  would 
have  been  another  matter ;  but  as  it  is,  we  must  throw 
the  securities  offered  on  both  sides  out  of  the  scale, 
and  view  them  as  equally  good  and  available. 

There  appears  to  me  so  much  inconsistency  in  this, 
that  I  think  we  ought  to  discharge  the  order,  or  at 
least  refer  it  back  to  the  Commissioner.  When  the 
Court  ordered  the  confirmation  of  the  certificate,  it  did 
so  because  no  parties  appeared  to  oppose  it,  the  as* 
signees  appearing  and  in  efi*ect  consenting.  The  Court 
then  referred  it  to  Mr.  Gregg,  to  settle  the  lease ;  but 
on  the  application  of  the  creditors,  the  drawing  up  of 
the  confirming  order  was  suspended,  and  the  present 
petitioners  now  appear,  and  embark  their  rights;  and 
it  will  appear  on  our  records,  in  addition  to  the  above 
certificate,  that  they  have  done  so.  I  therefore  think 
we  should  now  consider  the. matter  as  though  no  order 
had  ever  been  made.  It  cannot  be  said  that  the  peti« 
tioners'  have  no  interest  in  discharging  this  order. 
Who  are*  they,  other  than  the  assignees'  cestui  que 
trusts,  interested  to  the  amount  of  1000/.  per  annum? 
I  may  be  allowed  to  add,  that  I  think,  on  another 
ground,  the  creditors  are  justified  in  presenting  this 
petition.  In  the  order  complained  of,  there  is  nothing- 
which  has  the  semblance  of  a  reservation  of  their 
rights.     It  strikes  me  that  the  order  ought  to  have 
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been  drawn  up  expressly  with  that  view ;  and  that  not  i8d4. 
being  so,  they  are  justified  in  demanding  of  the  Court  S"  ' 
the  insertion  of  that,  which  the  officer  who  drew  the  De  Bbowis 
order  would  not  be  justified  in  adding  without  the  ex- 
press sanction  of  the  Court.  I  regret,  then,  that  I  am 
under  the  necessity  of  differing  from  the  opinion  al- 
ready expressed  by  the  Chief  Judge. 

Sir  6.  Rose. — I  cannot  see  any  difficulty  in  this 
case,  when  it  is  properly  considered.  In  the.  way  in 
which  this  sort  of  case  is  looked  at  the  present  day,  the 
assignees  have  a  right  to  exercise  a  discretion  as  to  the 
mode  of  dealing  with  th«.  assets.  No  one  will  dispute 
but  that  in  general  the  office  of  assignees  is  constituted 
for  the,  purpose  of  avoiding  that  inconvenience,  which 
would  result  from  the  perpetual  necessity  of  consulting 
every  creditor  upon  every  little  point  that  might  arise, 
as  to  the  best  course,  to  be  adopted  in  the  administra- 
tion of  the  bankrupt's  affairs.  The  assignees  are  the 
trustees  appointed  by  law,  and  are  invested,  with  all 
legal  rights  as  actual  owners  of  the  property  entrusted 
to  them.  The  statute,  indeed,  directs  in  the  88th  sect. 
that,  with  the  consent  of  creditors,  obtained  at  a  meet- 
ing to  be  appointed  for  that  purpose,  the  assignees 
may  do  certain  acts;. and  many  oases  have  gone,  the- 
length  of  determining,  that  a  suit  instituted  without 
such  consent,  is  invalid,  and  that  the  bill  is  liable  to  a 
demurrer,  or  a  plea,  unless  it  appears  that  the  consent 
has  been  obtained  in  the  manner  I. have  alluded  to« 
But  the  Court,  seeing  the  inconvenience  that,  may 
result  from  that  principle  of  decision,--seeing  that  it 
gives  an  unjust  advantage  to  the  debtor,  to  the.  bank- 
rupt's estate,  to  be  allowed  thus  to  thwart  the  remedies 
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1894.  instituted  against  him  to  recover  that  which  he  may 
£jjp^^  jttatly  be  bound  to  pay, — have  of  late  inclined  to  consi- 
Md^cn!  ^*'  ^^^  absence  of  such  consent  no  objection  to  the 
assignees  proceeding  in  such  cases;  and  that,  if  the 
creditors  are  injured  by  the  mode  in  which  the  assign 
nces  exercise  their  discretion,  a  remedy  is  open  to 
them  against  the  assignees ;  and  Courts  of  Ek}uity  are 
always  ready  to  determine  whether  they  have  exercised 
their  discretion  fairly  and  honourably^  or  whether  they 
have  acted  so  indiscreetly,  as  to  render  them  liable  to 
make  compensation  to  the  creditors  for  the  conse- 
quences. The  same  observations  will  equally  apply, 
whether  the  subject  be  a  suit. instituted,  or  a  compro- 
mise entered  into. 

With  respect  to  the  order  complained  of,  it  is 
nothing  more  than  a  proceeding  to  show  that  the  assig^- 
nees  have  acted  without  collusion.  They  have,  in  their 
discretion,  sanctioned  Mr.Laporte's  proceedings, — they 
have  not  opposed  the  Commissioner's  finding,  and  are 
willing  to  grant  the  lease  to  Mr.  Laporte  at  the  re«- 
duced  rent.  This  they  do  at  their  own  responsibility* 
The  creditors  are  in  no  ways  injured,  noi*  are  their 
rights  in  any  ways  lessened  or  bound,  by  what  has 
taken  place,--^and  the  order  of  reference^  and  all  the 
proceedings  on  it  can  at  best  be  taken,  quanUim 
valeant,  to  show  that  there  has  been  no  unfair  dealing. 
But  still  it  is  open  to  the  creditors  to  show  they  have 
acted  unwisely,  and  if  they  succeed  in  making  out  that 
charge,  nothing  that  has  yet  transpired  will  tend  to 
screen  the  assignees  from  the  consequences  of  it. 

The  question  then  is,  whether  we  ought  to  mab^ 
anjr  order  on  the  petition  now  before  us!  The  assig- 
tmes  are  about  to  exercise  a  discretion,  I  think,  wisel/ 
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left  to  ihem,  and  I  question  whether  we  have  any  1884. 
jurisdiction  to  control  them.  If^  indeed^  a  profligate  eT^^^ 
and  flagrant  disposition  of  the  bankrupt's  assets  were  ^^^^^' 
in  their  contemplation^  this  Courts  as  well  as  any  other 
Court  of  Equity,  might  enjoin  that  which  would  tend 
to  irreparable  waste.  The  case  before  us,  sanctioned 
as  it  at  present  is  by  the  Commissioner's  report,  does 
viotprimd  facte  warrant  our  summary  interference,  nor 
would  any  Court  grant  an  injunction  under  such  cir- 
cumstances. I  say,  again,  what  right  have  we,  in  a 
case  denuded  of  fraud,  to  control  the  discretion  of  the 
assignees?  Suppose  the  Court  thought  with  the  peti- 
tioners^  that  it  would  be  proper  that  Signor  De  Begnis 
should  become  the  tenant,  (which  is  putting  the 
strongest  case  in  favour  of  the  petitioner,)  if  the  assig- 
nees were  unwilling,  what  power  should  we  have  to 
enforce  an  order  on  them  to  accept  him  as  such?  None 
at  aQ;  and  our  order  would  amount  to  no  more  than  an 
indication  of  our  opinion.  If  the  assignees  were  wil- 
ling to  accept  him>  it  could  merely  give  them  a  degree 
of  confidence:  but  any  dissentient  creditor  could  at 
any  future'  period  question  the  whole  proceeding,  and 
it  would  come  to  the  same  question,  whether  they  had 
wisely  exercised  their  discretion.  If  the  petitioners 
wish  us  to  try  that  question,  we  cannot  do  it  upon  the 
jHesent  proceeding.  The  method  for  them  to  adopt 
is,  either  to  petition  for  their  removal,  on  the  ground 
of  their  maladministration  of  the  estate, — or  to  file  a 
bill,  praying  that  they  may  account  for  that  which  they 
might  have  received,  but  for  their  wilful  default* 
Either  of  those  courses  is  open  to  the  creditors.  But 
knowing  as  much  as  we  already  do  of  the  facts  of  this 
casCi  and  fSeeUng  that  the  mere  quantum  of  rent  is  not ' 
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£z  parte 
De  Bfgnib 
aod  others. 


the  only  criterion  to  decide  upon  the  adoption  of  tins 
or  that  man  as  a  tenant,  I  should  advise  them  to  adopt 
neither.  At  all  events  the  present  petition  must  be 
dismissed^  but,  in  deference  to  the  dissentient  opinion 
of  one  of  my  colleagues,  it  must  be  without  costs. 


The  petition  was  dismissed,  but  without  costs. 
The  assignees  to  have  their  costs  out  of 
the  estate. 


WetimiMter, 
June  2. 

Under  a  joint 
and  separate 
fiat  the  amount 
of  each  bank- 
rupt's allow- 
ance is  to  be 
estimated,  not 
u^n  the  g^ross 

Joint  estate  and 
lis  separate 
estate,  but  upon 
his  tkare  of  tlie 
joint  estate,  to- 
gether with  his 
separate  estate. 

A  bankrupt 
who  has  ob- 
tained his  certi* 
ficate  loses  his 
privilege  as  to 
costs. 


Ex  parte  James  Tudor  Lomas. — In  the  matter  of 
James  Tudor  Lomas  and  Frederick  Cooks. 

1  HIS  was  the  petition  of  one  of  the  bankrupts,  for  his 
allowance ;  which,  after  detailing  the  facts  contained  in 
the  former  petition  in  this  bankruptcy  (a),  proceeded  to 
state,  that  by  a  certificate  of  Mr.  Commissioner  Fane, 
bearing  date  the  20th  May  1834,  and  made  in  pur- 
suance of  the  order  of  29th  April  1834(6),  he  certified, 
that  it  having  been  admitted  before  him  that  the  net 
produce  of  the  joint  estate  of  the  petitioner  and  Cooke 
was  731/.  7^.  4(i.,  and  it  appearing  to  hitn  that  not  moTt 
than  one  moiety  of  such  sum  could  be  deemed  to  hav6 
been  the  estate  of  the  petitioner,  within  the  meaning  of 
the  expression  "  his  estate,"  in  the  6  Geo.  4.  c.  16* 
s.  128,  the  Commissioner  had  given  credit  to  the 
petitioner  for  the  sum  of  365L  13^.  8^.  as  the  net 
produce  of  part  df  his  estate ;  and  that  it  being  admitted 
before  him,  the  Commissioner,  that  the  separate  estate 
of  the  petitioner  amounted  to  13/.  9s.,  and  that  there 


<a)  3  Dea.  &  Chit.  681. 


(6)  Ibid. 
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being  no  separate  creditors  of  the  petitioner^  such  sum  lBS4i. 
was  carried  to  the  credit  of  the  joint  estate  ;  the  £x  parte 
Commissioner  had  given  credit  to  the  petitioner  for  the 
further  sum  of  13/.  9^.,  as  the  net  produce  of  his 
separate  estate,  and  had  thereby  ascertained  the  sta- 
tutable allowance  of  the  petitioner  at  37/.  18«.  3^., 
being  ten  per  cent,  upon  379/.  2$.  8d,,  the  amount  of 
the  above  two  sums.  The  petition  prayed,  that  it  might 
be  declared  that  the  allowance  should  be  calculated 
upon  the  whole  amount  of  the  net  proceeds  of  the  joint 
estate,  as  well  as  of  the  separate  estate  of  the  petitioner ; 
and  the  petition  also  prayed  for  consequential  directions 
and  costs. 


Mr.  CAing,  and  Mr.  Hetherington,  appeared  in 
support  of  the  petition.  The  question  here  is,  whether 
the  bankrupt,  under  the  construction  of  the  6  Geo.  4. 
c»  16.  s.  128,  129.,  is  not  entitled  to  an  allowance  to  be 
calculated  on  the  whole  of  the  joint  estate,  and  not 
merely  on  a  moiety.  It  is  no  longer  a  vexata  questio 
that  a  full  allowance  is  payable  to  each  bankrupt  under 
a  joint  commission ;  ^x  parte  Gibbs  (a).  In  that  case 
Lord  Lyndhurst,  in  allusion  to  the  cases  of  ^x  parte 
Bate  (&),  and  £x  parte  Powell  (c),  and  the  former  bank- 
rupt acts,  says,  '*  I  cannot  but  think  that  it  was  hastily 
assumed  that  there  was  but  one  allowance ;"  and,  after 
having  taken  time  to  consider  his  final  judgment,  he 
says,  "  When  this  case  was  last  before  me  I  thought 
that  there  was  but  one  allowance  among  all  the  bank* 
rupts :  but  I  have  looked  at  the  words  of  the  act,  and 
they  are  so  precise  and  strong;  that  whatever  may  be 
ray  opinion  of  what  was  the  intention  of  the  legblatiirci 

(«>  Monti  105.  (b)  1  Bto«  C.  C.  458.  <c)  1  Mad.  68. 
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18^4.  ttiU  I  think  each  party  fa  entitled  to  hu  allowance. 
ExMrte  "^^  cooaequetice  is,  that  were  there  a  partnership  of 
LoBiAs.  forty  persons^  the  amount  of  the  allowance  would  be 
enormous.  But  the  words  are  so  strong  I  cannot  get 
over  them.''  And  in  the  case  of  Ex  parte  Morris  (a), 
it  was  heldi  that  if  A%^  jB.,  and  C.  become  bankrupts, 
and  their  joint  estate  pay  9«.  in  the  poundi  and  the 
separate  assets  of  A*  and  B»  contribute  sufficient  to 
make  a  dividend  of  Ifis.  in  the  pound  of  the  joint 
estate,  but  C's  estate  contributes  nothing,  yet  that  C 
was  nevertheless  entitled  to  his  full  aUowance.  Again, 
in  the  case  of  Ex  parte  Minchim{b)f  where  the  com- 
mission  was  against  three  partners,  and  only  one  had 
paid  a  sufficient  dividend  to  claim  any  allowance,  it 
was  held  that  he  was  entitled  for  his  sole  use  to  an 
allowance  of  five  per  cent.  The  decision  of  the  Com- 
missioner, therefore,  is  founded  on  an  erroneous  prin- 
ciple, in  having  calculated  the  petitioner's  allowance  on 
a  moiety  only  of  the  net  proceeds,  instead  of  calculating 
it  on  the  full  amount. 

Mr.  StcamtoTif  for  the  assignees.  The  circumstances 
of  this  case  are  very  different  from  those  of  JEx  parte 
Gibbs.  In  that  case  20s,  in  the  pound  had  been  paid 
on  the  separate  estate  of  each  bankrupt^  and  there 
were  sufficient  joint  assets. in  hand  to  pay  the  joint 
creditors  also  S0» .  in  the  pound ;  so  that  there  the 
amount  of  the  two  allowances  did  not  exceed  the 
amount  of  what  each  bankrupt  was  entitled  to  under 
bis  separate  estate.  In  the  case  o(Ex  parte  Bate  (c)^ 
it  was  held  that  bankrupt  partners,  paying  diffisrentpro^ 
portions  towards  the  liquidation  of  the  debts,  should  have 

(a)  1  D^t.  &  Ch.  626.        (6)  UouUh  M.  135.  <e)  Si^^ 
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but  one  aHowance,  which  should  be  divided  amongst  ISS4, 
them  in  proportion  to  the  payments  made  by  their  EKparte 
respectiye  separate  estates.  This  doctrine  was  also  re- 
cognized by  the  Vice-Chancellor  in  Ex  parte  Powell  {a). 
Both  these  cases  were  decided  under  the  former  Bank- 
rupt Act  of  5  Geo,  2.  c.  SO.,  the  seventh  section  of 
which  provides,  *'  that  all  and  every  person  and  persons 
so  become  bankrupts,  &c.  shall  be  allowed  the  sum  of 
SL  per  cent,  out  of  the  net  produce  of  all  the  estate 
that  shall  be  recovered.'^  But  in  the  6  Geo.  4.  c.  16* 
s.  1S8.,  the  materid  words  are,  '^  if  the  net  produce  of 
his  estate  shall  pay,  &c."  the  bankrupt  shaU  be  allowed 
a  per  centage  out  of  such  produce.  What  then  can  be 
the  meaning  of  the  words  ''his  estate"  in  the  latter 
statute  ?  If  the  argument  in  favour  of  the  petitioner 
be  correct,  and  the  amount  of  allowance  is  to  be  cal- 
dilated  on  the  gross  amount  of  the  joint  estate,  with 
the  addition  of  the  petitioner's  separate  estate,  the 
expression  ''  his  estate"  must  be  interpreted  to  be  the 
trhole  joint  estate  of  the  petitioner  and  his  co-partner. 
It  is  absurd,  however,  to  suppose  that  the  legislature 
intended  any  thing  of  the  kind  in  using  that  expression ; 
smee  the  words  "his  estate**  can,  with  the  greatest 
latitude  of  construction,  only  signify  the  amount  of  his 
separate  estate,  and  the  share  he  was  entitled  to  in  the 
joint  estate.  Had  the  intention  of  the  legislature  been 
to  upset  the  decisions  in  JEx  parte  Bate  and  Ex  parti 
J^awell(h)  by  the  6  Geo.  4.  c.  16.,  some  more  precise 
form  of  words  Would  have  been  adopted  in  that  act. 
[Sir  J.  Cross.  Does  not  your  argument  tend  to  show^ 
that  to  entitle  a  bankrupt  under  a  joint  commission  to 
any  allowance  at  all;  his  share  of  the  joint  estate  must 

(a>  1  Mad.  70i  (h)  Suprti: 
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1834.        be  alone  sufficient  to  pay  10^.  in  the  pound,  without  the 
ETparte       ^  ^^  ^^^  Other  partner's  moiety  in  the  joint  estate? 
••       For  the  basis  of  your  argument  is,  that  "  his  estate" 
must  have  paid  ten  shillings  in  the  pound.     So  that 
if,  as  in  Ex  parte  Gibbs,  20s.  in  the  pound  is  paid 
upon  the  joint  estate,  and  there  should  happen  to  be 
more  than  two  partners,  none  of  the  partners  would 
be  entitled  to  any  allowance,  because  no  one  singly 
would  have  contributed  10s.  in  the  pound.]    The  argu* 
ment  is  not  pressed  to  that  extent,  because  it  must  be 
admitted  that  the  lS9th  section  provides  for  the  allow- 
ance being  payable  to  any  one  partner  "  if  a  sufficient 
dividend  shall  have  been  paid  upon  the  joint  estate 
(not  the  amount  of  his  contribution  to  the  joint  estate) 
and  upon  the  separate  estate  of  such  partner."    But  as 
that  section  does  not  fix  the  amount  of  the  allowance, 
it  becomes  necessary  to  revert  to  the  128th  section, 
and  to  consider  the  amount  of  the  dividend  which  ''the 
net  produce  of  his  estate  shall  have  paid  the  creditors 
who  have  proved  under  the  commission."    For  the 
129th  section  neither  extends,  nor  contracts,  the  allow-^ 
ance,  but  merely  refers  to  the  case  of  one  partner 
obtaining  his  certificate,  while  another  does  noti     The 
consequences  would  be  monstrous  in  holding  that  each 
partner  under  a  joint  commission  is  entitled  to  an  allow- 
ance on  the  whole  joint  estate.    For  supposing  a  part-* 
nership  to  consist  of  twenty  persons,  nineteen  of  whom 
were  possessed  of  no  capital  in  the  business,  and  a 
dividend  of  lOs.  in  the  pound  is  paid  to  the  joint  cre-« 
ditors  out  of  the  assets  of  the  other  partner,  is  every 
one   of  those  persons  who  have  not  contributed  a 
farthing  towards  the  dividend,  to  be  held  entitled  to  an 
allowance  of  5/.  per  cent,  on  the  produce  of  the  estate 
of  the  bther  partner? 


LOMAS. 
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Mr.  Chinff,  in  reply.    The  respondents  have  failed        1 834. 
in  their  endeavour  to  get  rid  of  the  pressure  of  the  case      £x  parte 
of  Hx  parte  Gibbs.    They  say,  that  there  both  the 
joint  and  separate  estates  were  so  large,  that  it  was  not 
necessary  to  consider  how  the  calculation  was  made, 
20s.  in  the  pound  having  been  paid  on  both  estates. 
But  the  allowance  given  by  the  l^th  section  is  on  the 
joint  estate  generally,  and  not  on  the  moiety,  or  other 
portion  of  the  joint  estate  which  may  have  been  con- 
tributed by  one  of  the  bankrupts ;    and,  from  what 
Ijord  Lyndhurst  says  in  Ex  parte  Gibbs,  it  is  impossible 
to  come  to  any  other  conclusion  than  that  each  bank- 
rapt  must  be  considered  to  be  entitled  to  his  allowance 
on  the  full  amount  of  the  joint  estate.    The  act  says, 
that  every  bankrupt  shall  be  allowed  so  much  out  of 
the  net  produce  of  his  estate.    What  is  the  estate, 
then/  but  that  out  of  which  the  dividend  is  paid  ?    And 
why,  if  the  creditors  are  paid  full  dividends,  should  the 
bankrupt  be  limited  to  half  allowance  ?     If  the  amount 
of  the*  allowance  is  to  depend  on  the  contribution  of 
what  is,  strictly  speaking,  **  his  estate,"  then,  as  has 
already  been  suggested  by  his  Honor  Sir  J,  Cross,  in 
order  to  entitle  a-  partner  under  a  joint  commission  to 
any  allowance,  his  share  of  the  joint  estate  must  have 
paid  at  least  10s.  in  the  pound.     And  there  is  dnother 
difficulty  in  this  mode  of  construing  the  act,  namely, 
that  in  order  to  ascertain  what  part  of  the  joint  estate* 
is  that  which  is  contributed  by  the  partner  applying  for 
his  allowance^  it  would  become  necessary  to  take  the 
accounts  as  between  the  several  partners;    for  non 
constat,  that  they  are  entitled  in  equal  proportions. 

Erskine,  C«  J. — My  present  impression  is,  that  the 
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1834.       karned  Commissioner  has  in  this  case  fomad  a 
jj^     j^      construction  of  the  statute,  by  the  principle  he  has 

^MAs^  adopted  in  calculating  the  .bankrupt's  aUowaaoe.  Bia4 
as  the  question  is  one  of  some  importance,  and  we  am 
not  at  present  entirely  agreed  in  opinion,  we  will 
maturely  consider  it  before  we  pronounce  our  .final 
judgment.  The  view,  however,  which  I  now  take  of 
the  case  is  this : — the  I28th  section  of  the  Bankrupt 
Act  appears  to  me  to  contemplate  the  bankruptcy  of  a 
joint,  as  well  as  of  a  separate  trader.  If  the  party  is 
jA  sole  trader,  there  can  be  then  no  question  as  to  the 
estate  from  which  his  allowance  is  payable ;  nor  does 
there  seem  to  be  more  cause  for  doubt  if  he  is  one  of 
several  partners,  who  are  the  subjects  of  a  joint  com* 
mission ;  fer  ^^  his  estate"  must  be  taken  to  consist  of 
his  own  separate  funds,  added  to  his  share  of  the  part*' 
nership  effects*  The  l^th  section  declares,  that  under 
a  joint  commission  any  one  partner,  who  has  obtained 
his  certificate,  is  equally  entitled  to  his  allowance,  if  a 
sufficient  dividend  shall  have  been  paid  upon  the  joint 
estate,  as  well  as  upon  his  separate  estate.  Now  it  is 
not  disputed  in  this  case,  that  a  sufficient  dividend  has 
been  paid  upon  the  joint  estate,  to  entitle  the  petitioner 
to  the  rate  of  allowance  claimed  by  this  petition.  But 
then  the  petitioner  contends,  that  his  allowance  is  to  be 
calculated  on  the  amount  of  the  whole  joint  estate^ 
added  to  his  separate  estate,  provided  it  does  not 
exceed  600/.  It  appears  to  me,  however,  that  the  fiur 
construction  of  the  act  is,  that  the  allowance  to  one  of 
several  partners  under  a  joint  commission  is  to  be  cal- 
culated on  the  amount  only  of  his  share  of  the  joint 
estate,  added  to  the  amount  of  his  separate  estate* 
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JSr  fOTte  Giibs  (a)  decided,  diat  the  sum  of  600Z.  was       1834. 
what  each  partner  was  entitled  to  receive,  when  a  suflBi*      ^       1 

'^  'Ex  parte 

dent  dindend  had  been  paid  upon  the  joint  and  the  Lomas. 
separate  estates,  and  that  it  was  not  to  be  considered 
as  a  maximum  of  the  gross  allowance  among  all  the 
paitoeis.  And  what  Lord  Lyndhwrst  there  says,  as  to 
the  enormous  amount  of  the  allowance  where  there 
happens  to  be  a  partnership  of  forty  persons,  has  not, 
I  think,  the  weight  that  has  been  attributed  to  his 
remaiks  on  that  occasion ;  for  the  imaginary  case  of 
forty  bankrupt  partners  may  be  encountered  by  sup* 
poskig,  that  the  amount  of  the  funds  of  the  partnership 
is  in  proportion  to  the  number  of  the  partners. 

Sir  J.  Cbobs.— I  fed  this  to  be  a  case  of  so  much 

m 

difficulty,  that  I  am  not  at  present  prepared  to  give  my 
ofnoion  oa  it.  The  principle  of  calcuhition  adopted  by 
the  Comnaisnoner  appears  to  me  to  be  somewhat  new, 
as  I  cannot  find  that  there  has  been  hitherto  any  pre- 
eedent  for  this  division  of  the  joint  estate.  The  chief 
difficubj  of  the  Commissioner  seems  to  have  arisen 
from  the  expression  in  the  statute  of  *'  his  estate  ;**  yet, 
aeeoiding  to  his  mode  of  calculating  the  allowance,  it 
woold  fi>Uow,  that  the  estate  of  this  bankrupt  has  only 
paid  5f.  in  the  pound,  although  he  seeks  his  allowance 
as  if  he  bad  paid  \Qs,  in  the  pound.  1  wish,  tliere-^ 
fine,  to  have  time  to  consider  this  question  more  deli- 
bemtely. 

Sir  G.  Rose. — I,  for  one,  cannot  entertain  a  mo- 

» 

fluent's  doubt  upon  this  question ;  nor  have  I  any  hesi- 

(a)  Mont  105. 
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1834.        tation  in  saying  that  I  think  the  learned  Commissioner 
has  come  to  a  right  conclusion. 

Kx  part6 

LoM AS.  It  ifl  worthy  of  notice^  that  throughout  the  6  Oeo.  4. 

c.  16.|  except  in  the  l^th  section,  there  is  no  mention 
whatever  of  joint  estate,  eo  nomine.  The  property  of 
partners  under  a  joint  commission  is  administered  under 
the  General  Orders  of  the  Lord  Chancellor  in  Bank- 
ruptcy, which  were  founded  on  an  equitable  power 
possessed  or  assumed  by  the  Great  Seal  in  the  admi- 
nistration of  a  bankrupt's  effects:  and  it  is  on  this  prin* 
ciple,  that  when  a  joint  creditor  is  permitted  to  prove 
against  the  separate  estate,  he  is  restrained  from  re- 
ceiving dividends  until  the  separate  creditors  are  paid 
in  full.  The  128th  section  of  the  statute  is  confined  to 
the  estate  of  the  particular  bankrupt  who  is  the  subject 
of  the  commission ;  and  though  a  joint  commission  may 
issue  against  several  partners,  yet  under  that  section 
alone  no  one  partner  would  be  entitled  to  any  other 
allowance,  than  out  of  his  separate  estate.  But  the 
129th  section  declares,  that  '^  if  a  sufficient  dividend 
shall  have  been  paid  upon  the  joint  estate,  and  upon 
the  separate  estate,  of  such  partner,  he  shall  be  entitled 
to  his  allowance ;" — from  which  words  it  has  been  con- 
tended, that  the  allowance  is  to  be  calculated  on  the 
whole  of  the  joint  estate,  as  well  as  on  the  separate 
estate,  of  each  individual  partner ;  which  would  be,  in 
effect,  to  give  the  bankrupt  two  allowances,  namely, 
one  on  the  joint,  and  another  on  the  separate  estate. 
It  seems  clear  to  me,  however,  that  the  words  ''his 
estate,"  occurring  in  the  act,  must  be  taken  to  mean 
each  partner's  separate  estate,  and  the  amount  of  his 
share  of  the  joint  estate.  I  cannot  go  the  length  of 
agreeing  with  the  counsel  for  the  petitioner  in  the  con- 


CAS£S  IN  BANKRUPTCY.  249 

stniction  they  have  put  on  the  case  of  Ex  parte  Gibhs;        1834. 
which  I  think  they  are  not  warranted  in  carrying  so      j.7i^ 
far,  from  anything  that  dropped  from  Lord  Lyndhurst       I<oma4. 
on  that  occasion.    Nor  does  the  decision  in  Ex  parte 
JUinchin  justify  the  mode  of  calculation  they  have  at- 
tempted to  set  up  in  the  present  case.    My  opinion 
therefore  is,  that  the  Commissioner  has  put  the  right 
construction  upon  the  words  of  the  act,  and  that  thi^ 
petition  must  be  dismissed. 

The  case,  however,  stood  over  for  final  judgment, 

£]18KINE,  C.  J. — In  this  case  there  had  been  a  joint  ^^^^  ^^ 
commission  against  the  petitioner  Lomas,  and  his  part* 
ner  Cooke,  under  which  they  were  both  declared  bank<- 
mpts.  The  net  produce  of  the  joint  estate  amounted 
to73lL  7«.  4J.,  and  the  net  produce  of  the  separate 
estate  of  Lomas  to  131  9s, ;  which  latter  sum  (there 
being  no  debt  proved  against  the  separate  estate  of 
Jjomas)  had  been  carried  over  to  the  joint  estate, 
making  an  aggregate  of  744L  Ids.  id.;  and  of  which, 
dividends  to  the  amount  of  14i6»  6d,  in  the  pound  had 
been  paid  to  all  the  joint  creditors,  leaving  in  the  hands 
of  the  assignees  the  sum  of  215/. 

Upon  the  application  of  Lomas,  a  reference  was 
made  to  the  C!ommissioner  to  ascertain  his  statutable 
allowance  under  the  commission ;  and  the  Commissioner 
thereupon  certified,  that  it  appearing  to  him  that  not 
more  than  one  moiety  of  the  joint  estate  could  be 
deemed  to  have  been  the  estate  of  the  petitioner, 
within  the  meaning  of  the  expression  ^*  his  estate/'  con- 
tained in  section  1S8  of  6  Geo,  4.  c.  16.,  he  had  given 
the  petitioner  credit  for  365/.  13s.  8d.  as  the  net  pro- 

VOL.  IV.  s 
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1834.  duce  of  his  share  of  the  joint  estate ;  and  that  it  being 
EjMMirte  admitted  before  him  that  the  separate  estate  of  the  peti- 
^"^*'  tioner  amounted  to  131. 9^.,  and,  there  being  no  separate 
creditor  of  the  petitioner,  such  sum  was  carried  over  to 
the  credit  of  the  joint  estate,  he,  the  Commissioner, 
had  given  the  petitioner  credit  for  the  ftirther  sum  of 
13/.  9s.,  as  the  net  produce  of  the  other  part  of  his 
estate,  and  ascertained  his  statutable  allowance  to  be 
the  sum  of  37/.  18s.  3d.,  being  10  per  cent,  upon 
3791. 2s.  8d.,  the  amount  of  the  two  sums  of  365/.  13s,  8d^ 
and  13/.  9s.  The  bankrupt  Lamas  objected  to  this 
mode  of  calculating  his  allowance,  and  insisted  that, 
according  to  the  statute,  he  was  entitled  to  10  per  cent, 
upon  the  whole  sum  of  744/.  16s.  4e/.,  being  the  aggre* 
gate  of  the  net  produce  of  the  joint  estate  and  of  fais 
separate  estate,  and  presented  a  petition  to  this  Court, 
praying  that  he  might  be  declared  entitled  to  such 
allowance. 

Upon  the  argument,  great  reliance  was  placed  by  the 
counsel  for  the  petitioner  on  the  decision  of  Lord 
Lyndhurst  in  Ex  parte  Gihhs  (a),  confirming  the  Vioe^ 
Chancellor's  decision  in  Ex  parte  Minckin,  and  tfao 
upon  the  case  of  Ex  parte  Morris  (6).  I  thought  at 
the  time  that  Mr.  Commissioner  Fane's  judgment  was 
correct,  and  that  the  claim  of  the  petitioner  was  not 
supported  by  the  cases  relied  on.  But  as  the  point 
was  new,  and  the  decision  on  it  would  form  a  precedent 
in  similar  cases,  and  as  my  learned  colleague,  Sir  John 
Cross,  had  not  arrived  at  the  same  conclusion,  it  was 
thought  desirable  that  the  petition  should  stand  over 
for  the  final  judgment  of  the  Court, 

(a)  Mont.  105. 

(b)  Mont.  505,  and  1  Dea.  &  Ch.  526. 
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I  have  ainoe  carefully  examined  the  cases  cited,  and       IBSi. 
all  the  other  authorities  bearing  upon  the  point,  and  I      £x  pute 
stiU  retain  the  opinion  which  I  then  expressed.    And  I  "^*' 

am  glad  to  have  that  opinion  further  confirmed,  by  the 
concurrence  of  Sir  John  Cross,  in  the  view  taken  by  the 
rest  of  the  Court  at  the  time  of  the  argument. 

If  this  question  had  arisen  under  the  statute  5  Geo.Z. 
c*  30.  8.  7.,  as  qualified  by  the  statute  3  OeoA.  c.  81. 
8. 12.,  it  might  have  been  difficult  to  avoid  the  conclu- 
sion which  the  petitioner  seeks  to  establish,  owing  to 
the  peculiar  wording  of  the  first  of  those  statutes.  It 
having  been  decided  in  Ex  parte  Bate  {a)  and  Ex  parte 
Powell  (b),  that  the  allowance  to  bankrupts  under  a 
joint  commission  was  joint  and  entire,  and  therefore 
that  only  one  allowance  was  to  be  given  amongst  them) 
if  all  were  entitbd, — and  that  if  all  were  not  entitled, 
none  could  receive  any  portion  of  it, — it  was  felt  to  be  a 
great  grievance,  that  a  bankrupt  under  a  joint  commis^- 
sion  could  never  get  the  sum  specified  in  the  statute  as 
the  tnAYimiim  of  his  allowance,  however  productive  his 
estate  might  have  been ;  and  in  many  cases  he  was  de* 
prived  of  all  allowance,  by  the  misconduct  of  his  part* 
ners  after  the  dissolution  of  the  bankruptcy.  To 
remedy  this  grievance,  the  ISth  section  of  the  3  Geo.  4, 
c«  81.  was  introduced,  which  gave  an  allowance  to  each 
bankrupt  under  a  joint  commission,  when  individually 
qualified  to  claim  it,  whether  his  partners  were  entitled 
to  any  or  not ;  but  it  was  still  necessary  to  refer  to  the 
B  Geo.  2.  c.  SO.,  to  see  what  the  allowance  was  to  be; 
and  there  it  would  appear  that  each  bankrupt  was  entii 
ded  to  a  per  centage  on  the  net  produce  of  all  the 

(a)  1  Bto.  C.  C.  453.  (6)  1  Mad.  70. 
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1SS4.  estate  that  should  be  recovered  in  and  received;  which 
Expwte  of  course  would  include  the  whole  of  the  joint  estate: 
LoMAt.  g^^  under  this  clause  the  argument  of  this  petitioner 
would  have  had  the  literal  interpretation  of  the  statute 
in  his  favour ;  although  this  conclusion^  as  I  shall  pre* 
sently  show,  would  be  as  unjust  to  the  creditors  as  the 
former  rule  was  injurious  to  the  bankrupt. 

But  in  framing  the  ISStb  and  129th  sections  of  the 
6  Geo.  4.  the  legislature  has  avoided  this  difficulty,  and 
has  adopted  language  which,  in  my  opinion,  has  made 
the  estate  of  each  bankrupt  the  measure  of  his  own 
allowance,  and  has  enabled  the  Court  to  avoid  the  two 
extremes,  either  of  giving  too  little  to  the  bankrupt,  or 
of  taking  too  much  from  the  creditors.  By  the  128th 
section  it  is  enacted,  **  that  every  bankrupt  who  shall 
have  obtained  his  certificate,  if  the  net  produce  of  lus 
estate  shall  pay  the  creditors  who  have  proved  under 
the  commission  ten  shillings  in  the  pound,  shaU  be 
aQowed  five  per  cent,  out  of  such  produce,  to  be  paid 
him  by  the  assignees,  provided,'*  &c.  In  looking  at 
this  section,  we  may  collect  the  object  of  the  legislature 
to  have  been,  in  substance,  that  each  bankrupt  should 
have  returned  to  him,  out  of  his  own  estate,  an  allow- 
ance •  bearing  a  stated  proportion  to  the  dividends 
received  by  the  creditors,  limiting  the  amount  of  such 
allowance  to  certain  specified  sums.  In  the  case  of  a 
separate  commission,  to  which  alone  the  language  of 
the  128th  section  is  strictly  applicable,  no  difficulty 
could  arise ;  for  the  decision  of  £x  parte  Farhw  {a) 
having. excluded  the  joint  estate  in  such  a  case  firom 
the  calculation  altogether,  the  words  '^  his  estate'*  could 
only  apply  to  the  bankrupt's  separate  estate,  and  his 

(a)  1  Rose,  421. 
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share  of  the  surplus  of  the  joint  estate,  if  any ;  and  if  it  1SS4. 
had  not  been  for  the  129th  section,  the  only  way  to  sTptite 
apply  the  128th  section  to  the  case  of  a  joint  commis-  Loma«. 
sion,  would  be  by  treating  the  former  as  the  bankrupt's, 
and  adopting  the  decisions  of  Ex  parte  Bate  and  Bx 
parte  Powell  to  the  fullest  extent:  or  if  the  129th 
section  had  merely  declared  each  bankrupt  under  a 
joint  commission  entitled  to  his  allowance,  although  his 
partner  may  not  be  entitled  to  any  allowance,  it  would 
be  difficult  to  avoid  the  other  extreme  contended  for 
by  the  petitioner.  The  difficulty  arising  in  such  cases 
from  putting  any  other  interpretation  on  the  lS8th 
section  was  pointed  out  by  Sir  John  Cross  during  the 
argument;  inasmuch  as  that  section  identifies  the  estate 
from  which  the  dividends  are  paid  with  the  estate  upon 
which  the  allowance  is  to  be  calculated.  But  the  129th 
section,  as  it  now  stands,  removes  all  difficulty;  for  by 
that  section  it  is  enacted,  ''that  in  all  joint  commis- 
sions" &c.  **  if  a  sufficient  dividend  shall  have  been 
paid  on  the  joint  estate  and  upon  the  separate  estate  of 
such  partner,  he  shall  be  entitled  to  his  allowance! 
although,**  &c.  In  the  128th  section,  the  condition 
upon  which  any  allowance  is  made  payable  to  a  bank- 
rapt  is,  ''.if  the  net  produce  of  his  estate  shall  pay  the 
creditors  who  have  proved  under  the  commission^'  the 
specified  dividend ;  whereas,  by  the  129th,  the  condition 
upon  which  the  allowance  is  payable  under  a  joint  com- 
missioti  is,  if  a  sufficient  dividend  shall  have  been  paid 
upon  the  joint  estate  and  upon  the  separate  estate  of 
the  partner  applying. .  It  therefore  vanes  the  condition 
upon  which  an  allowance  shall  be  payable,  but  makes 
no  alteration  as  to  the  fund  out  of  which  it  is  to  be  paid 
or  upon  which  the  per  centage  is  to  be  calculated.  We 
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1634.  must  therefore  look  to  the  129th  section^  to  see  if  the 
ExMtte  bankrupt  under  a  joint  commission  is  entitled  to  his 
^*'^*'  allowance^  and  we  must  then  look  to  the  128th  section 
to  see  how  much  is  to  be  paid  to  him ;  and  there  we 
find  that  he  is  to  receive  a  per  centage  upon  the  net 
produce  of  his  estate^  not  exceeding  a  specified  amount. 
Then^  what  is  the  estate  of  each  bankrupt  under  a  joint 
commission  ?  Is  it  any  thing  more  than  his  separate 
estate  and  his  proportion  of  the  joint  estate  of  the  firm? 
Taking  therefore  the  two  sections  in  connection  with 
each  other,  I  collect  that  it  was  the  intention  of  the 
legislature  to  give  to  each  bankrupt  under  a  joint  com- 
mission j  when  duly  quaUfied,  the  full  allowance  of  5,  7} 
or  10  per  cent,  up  to  the  amount  specified,  upon  the 
net  produce  of  his  own  estate;  and  that  it  was  never 
intended  to  give  to  several  a  similar  per  centage  on  the 
whole  of  the  joint  estate ;  and  I  find  nothing  in  any  of 
the  cases  to  warrant  the  opposite  conclusion. 

In  Ex  parte  Minchin  and  JEx  parte  Gibbs,  it  diS'^ 
tinctly  appears  that  if  each  bankrupt  had  received  the 
full  sum  specified  in  the  statute,  the  aggregate  amount 
would  not  have  exceeded  the  single  per  centage  on  the 
whole  joint  estate;  and  this  fact  is  relied  on  by  the 
Counsel  in  Ex  parte  Minchin,  and  therefore  in  those 
6ases  no  one  of  the  bankrupts  would  receive  more  than 
the  statutable  per  centage  on  his  own  share  of  the 
estate;  in  other  words,  a  per  centage  on  the  net  pro- 
duce of  his  estate.  And  there  is  nothing  in  the  case  of 
Ex  parte  Morris  {a)  that  at  all  interferes  with  the  view 
I  am  now  taking  of  the  statute ;  for  in  that  case  {he 
question  was  not  what  was  to  be  the  measure  of  the 
bankrupt's  allowance,  but  whether  he  was  entitled  to 

(a)  1  J>ea.  k  Oh.  536  i  3,  C.  Mont.  505. 
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anyj  inasmuch  as  it  appeared  that  the  original  joint  16S4. 
estate  was  not  sufficient  to  pay  10^.  in  the  pounds  and  ETparte 
that  the  diridend  to  the  joint  creditors  had  been  raised  ^"^** 
beyond  that  amount  by  the  surplus  of  the  separate 
estates  of  the  two  other  bankrupts.  But  this  Court 
decided,  that^  according  to  the  language  of  the  129th 
section,  it  was  not  material  from  what  Amd  the  divi- 
dend upon  the  joint  estate  had  been  paid;  but  that  if  a 
sufficient  dividend  was  paid  upon  the  joint  estates,  and 
the  separate  estate  of  the  partner  applying,  he  was 
entitled  to  his  allowance.  The  point  now  in  dispute 
could  not  arise  in  that  case;  for  it  appears  by  the 
report  in  1  Deacon  and  Ckitty,  that  the  net  produce 
of  the  joint  estate  was  45,620/.  and  of  the  petitioner's 
separate  estate  9S8/.  I2s.  9d. ;  adding,  therefore,  one- 
third  of  the  joint  estate  to  the  separate  estate,  the  peti- 
tioner's estate  would  be  16,000Z.  and  upwards,  the  per 
centage  on  which  would  more  than  cover  the  500/. 
claimed  for  his  allowance.  Neither  the- languages  of 
the  statute  therefore,  nor  any  of  the  authorities  are  at 
variance  with  the  opinion  of  the  Commissioner ;  and  I 
have  the  greater  pleasure  in  confirming  his  decision, 
because  it  appears  to  me  to  be  the  only  view  which 
gives  a  just  and  reasonable  effect  to  the  obvious  pur- 
pose of  the  legislature.  To  illustrate  this,  take  the 
extreme  case  put  by  Lord  Lyndkurst  in  JEx  parte 
CfibbSf  of  forty  members  of  a  bankrupt  firm  equally 
interested  in  the  joint  stock,  and  all  of  whom  were 
entided  to  an  allowance.  I  suppose  the  joint  assets  to 
be  96,000?.,  and  the  joint  debts  40,000/.,  and  that  divi- 
dends to  the  amount  of  10^.  in  the  pound  had  been 
paid ;  there  would  then  be  16,000Z.  left  in  the  hands  of 
the  assignees,  which  would  be  just  sufficient  to  pay  each 


266  CASES  IN  BANKiiUPTCY, 

1 834.        bankrupt  the  full  statutable  allowance  of  400/.^  to  which 
Expirte       ®*^  would  be  entitled,  if  the  petitioner's  claim  be 
^^^•*       tenable.    In  that  case  the  creditors  would  get  20,000/., 
the  bankrupts  16,000/. ;  the  creditors  would  receive  one- 
half  of  their  debts,  and  the  bankrupts  would  get;  back 
a  of  their  estate,  instead  of  ^V*     ^"  ^}^^  other  hand, 
if  only  one  allowance  were  to  be  made  to  all,  the  credi- 
tors would  get  17^.  6d.  in  the  pound,  and  each  bank- 
rupt only  an  allowance  of  15/.,  that  is,  ^Vth  part,  instead 
of  -]^th  of  his  own  estate.  Whereas  by  the  line  adopted 
by  the  Commissioner  in  this  case,  each  creditor  would 
have   168.  in  the  pound,  and  each  bankrupt  would 
receive  90/.,  that  is,  ^^^th  of  his  own  share  of  the  estate, 
according  to  the  obvious  intention  of  the  statute.    But 
this  case  might  be  more  strikingly  illustrated  by  taking 
a  case  in  which  the  dividends  upon  the  joint  estate 
had  been  principally  paid  by  the  surplus  of  the  sepa- 
rate estates  of  some  of  the  partners,  while  the  separate 
estates  of  the  others  might,  as  in  the  case  before  us, 
be  trifling  in  amount,  though  sufficient  to  entitle  the 
bankrupt  to  an  allowance.     If  each  bankrupt  were 
to  be  entitled  to  a  per  centage  on  the  whole  estate,  out 
of  which  the  dividends  were  paid — then  those  who  had 
contributed  little  or  nothing,  would  not  only  receive  as 
,  much  as  those  who  had  paid  all,  but  would  receive 
back,  not  a  proportion  of  their  own  estate,  but  a  por- 
tion of  the  separate  estates  of  their  partners,  to  which 
neither  in  law  nor  in  conscience  they  ever  had  any 
claim.    I  entirely  concur,  therefore,  in  the  view  taken 
by  Mr.  Commissioner  Fane,  as  equally  consistent  with 
the  language  of  the  statute,  the  intention  of  the  legis- 
lature,'the  decisions  on  the  subject,  and  sound  practical 
good  sense* 


LOMAS. 


CASES  IN  BANKRUPTCY.  267 

Sir  J.  Cross.— The  only  question  is,  whether  the       1834. 
petitioner's  allowance  ought  to  be  computed  upon  the      ^^  ^^^ 
whole,  or  upon  his  share  of  the  joint  estate.    The 
latter  appears  to  me  manifestly  the  more  just  and 
equitable  mode  of  computation.    This,  however,  is  not 
a  question  of  equity,  but  a  pure  question  of  law,  de- 
pending on  the  construction  of  an  act  of  parliament ; 
and  I  did  not  at  first  see  how  that  view  of  the.  case 
could  be  reconciled  with  the  terms  of  the. act.    Upon 
further  consideration,  however,  I  think  the  law  and  the 
equity  of  the  case  are  clearly  reconcileable.   The  128th 
section  is  adapted  to  cases  of  single  bankruptcy,  and 
the  lS9th  to  joint  bankruptcies.    The  former  gives  in 
detail  all  the  data  for  the  calculation,  both  of  the  divi- 
dends and  of  the  allowance  dependent  thereon,  in 
single  bankruptcies.     The  latter  clause  in  more  gene- 
ral terms  enacts,  that  in  all  joint  commissions  before 
any  one  of  several  partners  shall  be  entitled  to  an 
allowance,  a  sufficient  dividend  must  be  paid  upon  the 
joint  estate,  and  also  upon  his  separate  estate;  but 
without  furnishing  any  data  for  calculation,  or  any 
words  of  reference  to  the  preceding  clause;  yet  it 
seems  to  me,  that  it  must  be  understood  to  mean  in  the 
several  proportions  before  mentioned.    We  find  then 
that  the  dividend  for  this  purpose  is  in  express  terms 
required  to  be  computed  on  the  joint  estate,  that  is, 
upon  the  entire  joint  estate;   but  the  allowance  is 
tacitly  left  to  be  computed  for  each  partner,  according 
to  the  mode  before  prescribed  in  the  case  of  a  single 
bankruptcy,  and  that  is  on  the  net  produce  of  his 
estate,  which  in  the  case  of  a  joint  commission  con- 
asts  of  the  whole  of  his  separate  estate,  together  with 
his  share  of  the  joint  estate.    This  appears  to  me  to 
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be  the  true  construction  of  the  act,  and  I  am  therefore 
of  opinion,  that  the  allowance  already  made  to  the 
petitioner  has  been  correctly  calculated,  I  think  the 
cases  cited  in  argument  do  not  touch  this  question, 
which  does  not  seem  to  haye  been  ever  before  brought 
under  the  consideration  of  the  Court. 


Sir  O.  Rose  having  expressed  his  ophuon  at  the 
J  declined  saying  any  thing  farther  upon  it. 


Bankrapt, 
having  obtained 
his  certificate, 
is  no  lonser 
priTilegea  as  to 
costs. 


The  petition  was  dismissed  with  costs  against 
the  bankrupt,  he  having  obtained  his  certifi- 
cate, and  being  therefore  no  longer  privQeged 
as  to  costs*  The  assignees  were  directed  to 
be  at  liberty  to  retain  their  costs  out  of  the 
amount  of  the  anowance,  paying  over  to  the 
bankrupt  the  diflerence* 


MEMORANDA. 


Nommberd, 


Mr.  Thesiffer,  Mr.  Hill,  (having  patent  of  precedence,) 
Mr.  Erie,  and  Mr*  CresMell,  were  this  day  called  within 
the  bar. 
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Ex  parte  Bionold. — In  the  matter  of  Postlk.        ,   .^^*  3- 

A  Petition  was  presented  in  this  case^  praying  the  in  general  an 
usual  order  for  sale  in  cases  of  equitable  mortgage,  and  ga^ee  is  not  en- 
for  an  order  declaring  the  petitioner  entitled  to  the  rents,  &c.  prior 
rents  and  profits  of  the  premises  in  mortgage,  from  the  Jj^  onJeHbr 
date  of  the  fiat,  which  was  issued  on  the  «9th  July  1884,  "^^^^  ^^^ 
on  the  petition  of  the  petitioner.    That  petition  stated  F»<?  ^^  ., 

■^  *  *  bankniptcy,  the 

that  very  valuable  crops  were  growing  on  the  mortgaged  morteagor  ab- 
premises  at  the  time  of  the  bankruptcy,  the  cutting  and  equitable  mort- 
gathering  of  which  were  committed  to  the  superintend-  of  the  proper^ 
enceof  an  agent,  chosen  by  the  solicitors  to  the  flat,  of  that  part  b? 
and  the  petitioner,  and  who  was  subsequently  adopted  a fiatissues 
by  the   assignees,  on  their   being  chosen ;  but   not  JSiJ^^rfand 
otherwise  stating  the  special  cuxumstances  hereafter  to®5»fcommU^' 

detuled.  "****'  ^^  behalf 

of  the  crediton, 

and  the  equit- 

^  able  mortgagee, 

Mr.  Anderdon,  for  the  petitioner.    We  claim  to  b#  jointly,  appoint 

the  same  agent 

entitled  to  the  produce  of  the  estate  from  the  date  of  to  manage  the 

11      «  rm  •  11  whole  property^ 

the  bankruptcy.   The  assignees  thence  become  trustees,  which  agent  is 
and  take  possession  from  that  time  in  the  character  of,  ^^^  by  the 
as  it  were,  our  agents.    At  law,  it  has  long  been  deter*  HelS^^j^ott- 
mined  that  a  landlord  is  entitled  to  receive  emblements  |J^l2lS*peti- 
rf  the  estate  from  the  time  of  filing  his  declaration  fai  ^'^'^^^^J' 

o  f^as  entitled  to 

the  ejectment.    And  by  analogy,  we  are  entitled  from  *^«  ^^  ^ 
the  time  of  filing  the  petition.    Thus,  in  the  case  of  ^^  ^t  taking 

possession. 

Hodgson  v.  Gascoiffne  (a),  growing  crops  of  a  tenant 
were  seized  under  a  fi.  fa.^  and  then  a  writ  of  hab.  fac. 
pose,  was  delivered  to  the  sheriff^  in  an  ejectment  at  the 
rait  of  the  landlord,  founded  on  a  demise  made  long  be- 
fore the  issuing  the  fi.  fa.,  it  was  held  that  the  sheriff 

(a)6B.&Ald.88. 
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18d4.        was  not  bound  to  sell  the  growing  crops  under  the  fi. 

£z  parte      ^^'i  inasmuch  as  they  could  not,  in  point  of  law,  be 

leHOLD.      considered  as  belonging  to  the  tenant,  the  latter  being 

a  trespasser  from  the  day  of  the  demise  laid  in  the 

declaration. 


Mr.  Walker,  for  the  assignees.  The  principle  in  this 
case  has  been  long  ago  determined  upon.  In  Ex  parte 
Bignold{a\  the  petition  prayed  the  same  relief  as  the 
present' one;  but  in  that  case  it  was  held,  that  the 
mortgagee  was  only  entitled  from  the  time  of  present- 
ing his  petition.  This  was  a  decision  of  Sir  John 
Leach.  But  Lord  Eldon,  in  the  case  of  Ex  parte 
Alexander  (b),  held,  that  he  was  only  entitled  from  the 
date  of  the  order  for  sale.  In  Ex  parte  Bignold,  be- 
fore this  Court  (c),  Mr.  Montagu,  in  support  of  the 
petition,  which  prayed  the  profits  from  the  time  of  the 
bankruptcy,  was  so  well  satisfied  of  the  law  on  this 
point,  as  it  was  decided  in  Ex  parte  Alexander,  that  he 
waived  all  claim  to  the  profits  prior  to  the  date  of  the 
order.  There  is  nothing  in  principle  that  should  give 
the  petitioner,  being  an  equitable  mortgagee  out  of 
possession,  the  profits,  till  such  time  as  he  has  realized 
his  security,  and  reduced  his  equitable  right  into  legal 
and  actual  possession,  by  the  order  for  sale.  If  a  bill 
be  filed  by  an  equitable  mortgagee,  praying  a  receiver, 
the  receiver  will  acquire  no  right  to  any  of  the  rents 
and  profits  accrued  prior  to  the  date  of  the  order  ap- 
pointing him;  and  this  case  is  completely  analogous. 
The  petitioner  is  certainly  not  entitled,  therefore,  to 
any  thing  firom  the  date  of  the  bankruptcy. 

(0  2  Gl.  &  J.  273.  (6)  Id.  275.  (c)  2  De««  6c  Ch.  dM. 


BXONOLD. 
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Mr«  Anderdouj  in  reply.  At  least  the  claim  will  hold  1B54. 
good  from  the  date  of  the  order.  But  the  order  is  sT^iirta 
founded  on  the  petition,  which  is  presumed  to  be  heard 
at  the  first  moment  of  its  being  presented,  and  it  is  only 
for  the  convenience  of  parties,  and  from  pressure  of 
business,  that  it  is  not  in  fact  so  heard,  and  the  order 
made  eo  instcmti.  The  order  being  subsequently  made, 
however,  ought  to  be  considered  as  relating  back  to 
the  time  of  presenting  the  petition;  otherwise,  and 
especially  under  the  old  system  of  the  administration  of 
the  bankrupt  laws,  as  the  order  might  not  have  been 
made  for  inon&s  after  the  presenting  the  petition,  the 
adventitious  circumstance  of  the  date  of  the  order  must 
be  held  to  regulate  so  important  a  right,- which  would 
manifestly  be  an  injustice. 

The  Court,  however,  thought  that  there  was  no  cir- 
cumstance to  fix  the  presentation  of  the  petition,  as  the 
date  from  which  the  profits  were  to  be  given  to  the 
equitable  mortgagee ;  and  observed  that  it  would  be 
quite  as  just  to  give  them  from  the  date  of  the  act  of 
bankruptcy,  which  would  be  contrary  to  all  the  cases 
CD  the  subject.  Equitable  mortgagees  have  never  been 
thus  favoured.  If  any  great  delay  between  tiie  pre- 
senting the  petition  and  the  date  of  the  order  had 
arisen,  that  might  be  a  circumstance  worthy  of  con- 
sideration. But  that  delay  had  not  existed  here; 
though  if  it  were  even  the  case  of  a  legal  mortgagee, 
filing  a  bill  of  foreclosure,  the  delay  between  the  filing 
of  the  bill  and  the  date  of-  the  order  for  a  receiver, 
would  not  entide  him  to  the  favour  now  sought.  Still 
less  should  an  equitable  mortgagee  be  so  entitledj  espe- 
cially in  bankraptcy. 
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18d5.  "^0  voMi  order  for  a  sale  was  made,  and  the  peti- 

^~.  tioner  was  declared  entitled  to  the  rents  and  profits 

BioNOLD.  £^in  the  date  of  the  order. 


April  25.  A  second  petition  was  now  presented^  which  prayed 
ihat  the  above  order  might  be  varied,  and  the  former 
petition  reheard,  upon  the  following  gromids,  which 
the  petition  stated ;  viz.  that  the  sum  of  5000/.  ad- 
vanced to  the  said  bankrupt,  and  interest,  exceeded 
tiie  estimated  value  of  the  mortgaged  estate.  The 
mortgaged  premises  were,  for  some  time  before  the 
bankruptcy,  in  the  occupation  of  the  bankrupt,  with 
other  premises  held  under  different  titles;  and  he 
carried  on  an  extensive  farming  concern  on  the  pre- 
mises, under  one  combined  and  general  management. 
Shortly  before  the  issuing  of  the  fiat,  the  bankrupt 
absconded  firom  his  residence  at  Worstead,  (the  pre- 
mises in  question)  and  vacated  the  possession  thereof 
and  of  the  bnds  &c.  which  constituted  his  farm;  where- 
upon the  petitioner  immediately  took  measures  for 
obtaining  the  possession  of  the  premises,  and  did,  in 
&ct,  on  the  S9th  day  of  July  18S4v  take  possession  of 
the  premises  by  Mr.  William  Butcher,  a  land  agent  at 
Norwich,  as  his  agent,  in  concert  with  Messrs.  SeweU 
8c  Co.  the  solicitors  for  the  general  creditors,  and  who 
were  desirous  that  Butcher  should  be  employed  as 
agent  in  the  carrying  on  of  the  farm,  for  the  benefit  of 
the  several  parties  interested.  After  the  choice  of 
assignees,  the  selection  of  Butcher  as  such  agent  being 
approved  by  them,  he,  under  the  direction  of  the  peti- 
tioner, and  of  Messrs.  Sewett  &  Co.,  took  the  necessary 
steps  for  harvesting  the  crops  which  were  growing  on 
tiie  farms ;  and,  in  so  doing,  employed  indiscriminatdy 


die  same  hbonrerfl,  and  used  the  waggons  and  horses^        IBSS. 
and  other  fatmHig  stock  and  ntensils,  of  the  bankrupt ;      sxMte 
h  being  arranged  that,  as  between  the  several  parties     ^*^^^* 
mterestedy  Butcher  should  ukfmately  state  a  proper 
aeooant,  hi  which  the  produce  of  that  portioa  of  the 
fifftt  in  idiich  the  petitioner  was  interested  should  be 
charged  with  a  lair  proportion  of  the  expense  of  bar* 
vesthig,  ineludiDg  therein  the  use  of  the  fkrmbig  stock 
and  utensils  of  the  bankrupt* 

In  the  interral  between  the  issuing  of  the  flat  and 
the  choice  of .  essences,  the  cvope  which  were  growing 
upon  the  mortgaged  prenisesj  at  the  time  the  peti* 
tioner  so  took  poesesirion,  were  acoordingly  cut  and 
hanresCed  by  and  under  the  superintendance  and 
management  of  J9iile^  ;  and  the  same  were  kept  dis- 
tinct from  the  crops  and  produce  of  the  other  parts  of 
the  frnn.  Butehtt  haringi  under  the  arrangement  and 
understanding,  sold  part  of  the  crops  and  produce,  on 
the  8th  day  of  Norember,  paid  orer  to  the  petitioner, 
with  the  privity  and  entire  concurrence  of  Messrs* 
SnM  ft  Co.,  the  sum  oiSAl^  being  part  of  the  money 
produced  by  such  sale,  and  the  residue  of  the  pfoduoe 
was  still  in  the  hands  of  Suicher. 

The  petition  proceeded  to  state,  that  the  petitioner 
caused  the  flrst-mentioned  petition  to  be  prepared; 
and,  relying  on  the  arrangement  and  understandmg,  * 
and  no  doubt  being  entertained  as  to  the  course  the 
matter  would  take,  the  special  circumstances  herein- 
before set  forth  were  not  stated  in  that  petition :  and 
the  solicitors  of  the  petitioners,  fidly  conceiving  that 
the  petition  would  be  heard  merely  in  the  nature  of  a 
petition  that  would  be  consented  to,  as  to  the  whole  of 
the  yeKef  thereby  prayed,  and  having  been  given  to 
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18S5.  understand  that  not  only  would  no  opposition  be  made 
^]^3jj^  thereto  by  counsel  on  the  part  of  the  assigneesi  but 
BioMOLo.  ihiit  the  assignees,  or  their  solicitors  acting  on  their 
behalf,  would  instruct  their  counsel  to  appear  on  the 
hearingi  and  consent  to  an  order  being  pronounced  as 
prayed,  in  consequence  thereof  instructed  counsel  to 
mention  the  petition  to  the  Court,  so  as  to  obtain  an 
order  thereupon,  as  by  consent :  an4  accordingly,  on 
the  Sd  day  of  November  last,  being  the  day  before  the 
day  of  hearing,  the  counsel  for  the  petitioner,  at  the 
sittmg  of  the  Court,  brought  on  the  said  petition  to  be 
heard,  in  the  absence,  nevertheless,  of  the  solicitors  of 
the  petitioner ;  when  the  counsel  who  appeared  for  the 
assignees,  instead  of  consenting  to  the  petition^  by 
mistake  opposed  it,  so  &r  as  the  same  extended  to  the 
growing  crops  being  applied  to  the  satisfaction  of  the 
petitioner's  debt;  and  some  discussion  and  argument 
thereupon  took  place  before  the  Court,  as  to  the  ques- 
tion with  respect  to  the  rights  of  equitable  mortgagees 
generally  in  the  abstract,  though  the  same  was  not 
fully  argued :  whereupon'  the  above  order  was  made. 
The  petition  then  alleged  that  the  attention  of  the 
Court  was  not  directed  to  the  special  drcumstanoes, 
even  so  far  as  the  same  were  set  forth  in  the  petition ; 
and  the  same  were  not  urged  or  argued  by  the  peti- 
tioner's counsel  'as  constituting  a  peculiar  ground  of 
xeKef,  independently  of,  and  collaterally  to  the  question 
of  law :  and  that  of  necessity  the  special  circumstances 
hereinbefore  set  forth  were  not  in  any  manner  brought 
under  tiie  consideration  of  the  Court. 

Mr.  Swanston  and  Mr.  Anderdon  now  appeared  to 
support  the  petitioner's  claim  to  the  rents  and  profits 
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from  the  time  when  Butcher  entered  into  possessioni  ISS5. 
which  he  did  as  the  agent  of  both  parties^  viz.  the  pe-  ^  j^ 
titioner  and  the  general  body  of  creditors.  The  mort*  Bionold. 
gagor  having  abandoned  the  premises,  the  petitioner, 
under  his  title  of  equitable  mortgagee,  had  immediately 
a  legal  right  to  enter;  a  mortgagor  being  at  law  (and 
by  analogy  the  same  in  equity)  a  mere  tenant  at  suffer- 
ance, and  one  who  may  be  treated  either  as  tenant  or 
trespasser,  at  the  election  of  the  mortgagee ;  Partridge 
V.  Beare{a\  and  Doe  d.  Roby  v.  Maisey{b).  Had 
the  mortgagor  been  in  actual  possession^  and  had  the 
mortgagee  (being  a  legal  mortgagee)  exercised  his 
right  to  possession  by  making  actual  entry  on  the  land, 
he  would  have  been  no  trespasser,  Johnson  v.  Haw^ 
son{c);  d  fortiori,  has  he  a  right  of  entry  where,  as  in 
this  case,  possession  is  vacated  by  his  mortgagor. 

That  an  equitable  mortgagee  is  entitled,  as  against 
the  assignees  of  a  bankrupt,  to  all  such  benefits  from 
his  mortgaged  property  as  he  would  have  been  entitled 
to  against  his  mortgagor,  is  a  proposition  which  we 
conceive  is  fully  established  by  the  case  of  Pope  v. 
Biffffs  (cf),  and  Sumter  v.  Cooper  {e\  but  more  particu- 
larly by  the  latter  case.  Such  being  the  principles 
which  govern  Courts  of  Law,  and  it  being  entirely  by 
analogy  to  legal  principle  that  equity  was  first  induced 
to  recognize  a  mortgagee's  title  to  crops,  we  contend 
that  the  true  test  of  an  equitable  mortgagee's  title  to 
crops  in  bankruptcy  is  this,  namely,  whether  he  has 
done  any  act  which  in  equity  can  be  regarded  as  tanta- 

U)  5  Barn.  &  Aid.  004. 

(6)  8  Bam.  &  Cr.  767 ;  S.  C.  3  Man.  &  Ryl.  107. 

(c)  2  Man.  &  RyL  226.  (d)  4  Man.  k  Ryl.  193. 

(e)  2  Barn.  &  Adol.  223. 

vol.  IV.  T 
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18d5.  mount  to  an  aBsertion  of  tidoi — such  as,  if  done  in  i^ 
j^pjrtt  Court  of  liaw,  (the  mortgagor  being  solvent)  would  give 
BioNOLo.  y^^^  1^  ^j^^  result,  a  title  as  against  the  mor^ragor.  Now 
we  have,  by  the  cases  cited,  clearly  shown,  that  at  law, 
had  the  present  mortgagee  been  a  legal  mortgagee,  he 
might  have  put  an  end  to  the  permissive  possession  of 
his  mortgagor  at  any  time,  and  treated  him  as  a  tres* 
passer ;  and  the  necessary  inference  from  his  having 
such  power  would  have  been,  even  if  the  case  otJokn^ 
$<m  and  Howson  had  not  been  decided,  that  finding  the 
possession  of  his  land  vacant,  he  would  be  at  liberty  to 
resume  possession  of  it,  and  take  possession  of  every 
thing  in  and  upon  it.  We  therefore  claim  the  right  tq 
the  crops  and  profits  from  the  time  Mr.  Butcher  took 
possession. 

Mr.  Walker,  contra.  Te  mere  taking  of  possession 
by  an  equitable  mortgagee,  in  the  manner  bete  de* 
scribed,  cannot  give  him  any  title  as  against  the  as* 
signees.  In  order  to  do  so,  it  is  necessary,  in  bank* 
fuptcy,  that  there  shoukl  be  a  judicial  declaration  that 
he  is  an  equitable  mortgagee.  Prior  to  such  declara- 
tion, the  petitioner  in  this  case  was  a  mere  trespasser, 
and  could  not  have  acquired  any  right  to  the  bye-gone 
rents.  The  relief  given  to  a  mortgagee,  in  such  a  state 
of  circumstances  as  the  present  petition  discloses,  (put* 
^g  bankruptcy  out  of  the  case,)  could  only  be  by  filing 
a  bill  for  a  sale,  and  praying  a  receiver ;  and  the  inter* 
vention  of  bankruptcy  cannot  give  him  a  greater  and 
more  immediate  rights  than  he  would  otherwise  have 
had.  The  circumstance  of  the  actual  entry  will  there- 
fore go  for  nothing  upon  the  present  application  |  and, 
independent  of  the  foregoing  reasons,  the  petitioner. 
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being  the  petitioning  creditor  under  this  fiat,  must  be  1835. 

presutned  to  have  taken  possession  under  it  for  the  {jTI^ 

benefit  of  the  creditorSi  and  not  adversely  to  it,  for  his  Biokold. 
own  benefit  alone. 

Hr.  SwoMtcn^  in  reply,  was  stopped  by  the  Court. 

EasKiNE,  C  J. — The  Court  is  of  opinion,  that  the 
petitioner  is  entitled  to  the  crops,  from  the  time  of  Mr. 
Bmicher^z  taking  the  possession  of  the  premises  in  ques- 
tkm.     Upon  the  deposit  of  the  deeds,  he  became  enti- 
tled to  the  same  beneficial  interest  in  equity,  as  though 
he  had  been  a  legal  mortgagee.    If  he  had  never  de 
faeie  taken  possession,  but  had  come  here  simply  for  a 
aale,^--or,  in  the  case  of  a  bill  filed,  if  he  had  not  pos* 
session^  and  had  applied  for  a  receiver  and  for  a  sale, — 
the  assignees  would  have  been  entitled  to  the  crops  till 
liie  date  of  the  order ;  because,  as  their  intermediate 
possession  would  have  been  the  virtual  possession  of 
the  mortgagor,  the  rule  that  the  mortgagee,  till  he  had 
lealized  his  security  by  reduction  into  possession,  can 
iiav«  no  right  to  an  account  of  past  profits  (a),  would 
apply*    But  it  appears,  that  on  the  S9th  July  the  peti- 
tioner  took  possession  by  his  agent,  Mr.  Butcher;  and 
from  llie- statements  contained  in  the  petition,  which 
«!«  ttiiootitradteted,  he  took  possession  of  the  particular 
|Mitt  of  the  farm  over  which  his  mortgage  extended,  not 
as  fer  <^  benefit  of  the  creditors  at  large,  but  as  for 
his  own  sole  beneficial  interest,  quite  distinct  from  his 
character  as  petitioning  creditor:  and  it  appears,  that 
the  solicitors  took  possession  of  the  other  parts  of  the 

(a)  £x  parU  Wilton,  2  Yes.  &  B,  252  ;  S.  C.  1  Rose,  444  \  Coleman  v. 
St.  Alban't,  3  Yes.  25 ;  Hig^m  v.  York  Buildings  Company,  2  Atk.  107. 
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1835.  farm  for  the  benefit  of  such  other  creditors.  By  the 
j^  ^  arrangement  which  was  subsequently  adopted  by  the 
BicNOLo.  assignees,  it  also  appears,  that  distinct  accounts  were  to 
be  kept  of  the  produce  of  the  petitioner's  part  of  the 
farm,  and  an  allowance  thereout  was  made  to  the  as* 
signees  for  the  use  of  the  farming  utensils  employed  in 
harvesting  the  part  mortgaged  to  the  petitioner;  clearly 
showing  an  assent,  on  the  part  of  the  assignees,  to  the 
petitioning  creditor's  distinct  and  separate  right.  The 
possession  of  the  title-deeds,  and  his  interest  in  the  pre<- 
mises,  gave  the  petitioner  an  implied  authority,  from  the 
bankrupt  and  from  the  assignees,  to  take  and  retain 
possession;  and  there  has  been  nothing  done,  whereby 
that  authority  was  revoked.  And  in  Garry  v.  Shar" 
rati  {a)y  Lord  Tenter  den  says,  "  By  the  assignment  of 
the  estate  of  the  insolvent  to  the  plaintif!^  all' that 
Flowers  (the  insolvent)  was  entitled  to  at  law  and  in 
equity  passed  to  the  assignee.  At  law,  Flowers  was 
entitled  to  the  land ;  in  equity,  the  defendant,  as  mort- 
gagee, was  entitled  to  the  land  and  the  rents  accruing 
from  it.  The  assignment  to  the  plaintiff  did  not  give 
him  any  right  to  those  rents :"  and  the  verdict,  which 
was  given  for  the  mortgagee,  was  confirmed  by  the 
Court.  There,  too,  it  was  a  question  left  to  the  jury, 
to  ascertain  whether  there  was  an  implied  authority  to 
take  the  rents.  But  in  the  case  before  us,  there  has 
been  actual  possession  of  the  property,  together  with 
possession  of  the  title-deeds, — a  possession  vacated  by 
the  bankrupt,  and  thence  aa  implied  authority  to  the 
petitioner  to  enter,  and  an  actual  entry  in  consequence. 
I  therefore  think  the  petitioner  is  entitled  to  the  profits 
from  the  time  of  Mr.  Butcher^  possession,  and  that  the 

(a)   10  Barn.  &  Cm.  718. 
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assignees  have  no  right  to  them,  except  to  have  the  1855. 

account  taken  of  them  in  diminution,  pro  tanto,  of  the  E^Tpaite 
mortgage  debt. 


BlONOLD. 


Sir  John  Cross. — It  is  not  to  be  disputed,  that  an 
equitable  mortgagee,  lawfully  in  possession,  is  entitled 
to  take  all  the  rents  and  profits  of  the  estate,  in  dimi- 
nution of  his  mortgage  debt :  and  the  question  b,  if  the 
petitioner  has  been  lawfully  in  possession.  Here  the 
bankrupt  had  deserted  the  premises ;  whereupon  the 
petitioner  took  possession  by  his  agent.  Even  as* 
suming  his  act  to  have  amounted  to  a  trespass,  the 
assignees  subsequently  treated  it  in  such  a  manner,  as 
clearly  to  have  adopted  it  in  every  way,  and  thereby  to 
have  turned  it  into  a  lawful  possession. 

Sir  George  Rose, — The  petitioner  being  entitled  to 
possession,  the  fact  of  his  being  the  petitioning  creditor 
can  be  no  answer  to  his  rights  as  equitable  mortgagee. 
I  should .  be  sorry  to  go  the  length  of  laying  it  down, 
that  the  mere  deposit  of  the  title-deeds  would,  ipso 
facto,  imply  any  authority  to  the  equitable  mortgagee 
to  receive  the  rents  and  profits  of  the  estate.  I  do  not 
t]unk  the  case  of  Garry  and  Sharratt  (a)  would  bear 
out  any  such  proposition.  In  that  case  the  title-deeds 
of  the  estate  in  question  were  deposited  with  the 
mortgagee;  and, the  learned  judge  left  it  to  the  jury 
to  find,  whether  there  was  an  implied  authority  to 
receive  the  rents.  This  they  accordingly  found,  from 
other  facts  connected  with  the  deposit;  otherwise, 
that  decision  could  not  have  been  upheld.  In  the 
case  before  the  Court,  I  sliould  say,  that  the  deposit 

(a)  10  Barm  &  Ores.  716. 
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1855.  did  not  give  any  right  of  possession^  or  skow  aay 
Ejpjrta  intention  that  the  petitioner  should  receive  the  rents 
of  the  property.  Indeed,  I  should  say,  the  &cts 
disclosed  before  us  would  be  sufficient  to  displace 
any  such  intention.  It  is,  however,  clear  that  on  the 
mortgagor  absconding,  (without  the  intervention  of 
bankruptcy)  the  Court  of  Chancery,  on  the  representa- 
tion of  the  scantiness  of  the  security,  would  imme* 
diately  have  granted  a  receiver,  upon  bill  filed,  and  on 
motion.  The  petitioner,  however,  took  possession,  and 
put  his  agent  into  the  premises;  and  although  that 
would  not  be  sufficient  and  good  against  the  assignees, 
standing  alone  and  denuded  of  the  circumstances  that 
followed,  or  amount  in  effect  to  the  appointment  of  a 
receiver  under  the  order  of  a  Court  of  Equity, — yet 
where  we  find  the  assignees,  being  fiilly  competent  to 
assent,  acting  in  the  manner  they  have  done,  and  that 
they  have  actually  assented  to  that  which  a  Court  of 
Equity  would  have  done, — we  cannot  say  that  the 
petitioner's  right,  thus  acquired,  can  now  be  taken 
from  him.  He  is  therefore  entitled  to  the  prayer  of 
his  petition. 

The  petitioner  was  declared  entitled  to  the  pro* 
duce  of  the  mortgaged  premises,  in  the  hands 
of  Mr.  Butcher f  since  the  time  of  his  taking 
possession ;  the  assignees  to  have  their  costs 
out  of  the  fund. 
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1834. 


Ex  parte  Houord  aad  anodier.— In  the  matter  of 

TaT£.  WettminMter, 

Novimber  25* 

1  ins  was  a  petition  of  twb  assignees^  praying  that  The  majority  oi 

the  aaigiiees 

the  third  assignee  and  his  private  solicitor  might  be  have  a  clear 
ordered  to  deliver  up  the  proceedings  to  a  solicitor  ap-  ciutodv  of  the 
pointed  by  the  petitioners.  ^ 

Mr.  7\mss,  who  appeared  in  support  of  the  petition, 
after  stating  the  object  of  it^  was  stopped  by  the  Court, 


Mr.  Swanston,  and  Mr.  Koe,  contri.  The  proceed- 
ings were  duly  handed  over  to  Mr.  Clayton,  the  third 
assignee,  to  investigate  the  accounts  and  institute  cer- 
tain inquiries  beneficial  to  the  bankrupt's  estate ;  and 
he  employed  his  own  solicitor  for  that  purpose.  It  is 
no  where  suggested  in  the  petition,  that  either  this  so- 
licitor, or  Mr.  ClaytoUy  was  unfit  to  retain  the  custody 
of  the  proceedings ;  or  that  the  purpose  was  accom- 
plished, for  which  the  proceedings  were  put  by  the  two 
other  assignees  into  Clayton*a  possession.  Clayton  is  a 
large  creditor  of  the  bankrupt's;  while  one  of  the  peti- 
tioners,  Holfard,  h  no  creditor,  but  merely  a  clerk  to  a 
creditor;  and  the  other  petitioner  is  only  a  creditor  for 
lOOf.j  and  his  son  is  a  considerable  debtor  to  the  bank- 
rupt's estate.  It  is  not  meant  to  be  contended,  that  Clay- 
Con  is  to  overrule  the  majority  of  the  assignees ;  but  as 
there  is  in  this  case  a  good  reason  for  the  proceedings 
^remaining  where  they  are,  and  no  inconvenience  has 
been  shown  from  their  present  custody,  the  Court  may 
not  deem  it  expedient  to  remove  them  from  the  posses- 
sion of  Clayton,  until  the  purpose  is  accomplished  for 
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1834.  which  they  were  handed  over  to  him.  The  solicitor 
Exparte  chosen  by  the  two  other  assignees  was  appointed  by 
aS^Moih**  them,  without  the  knowledge  of  Clayton,  or  his  being 
in  any  way  consulted  on  the  subject.  But  before  a 
fresh  solicitor  is  appointed,  there  ought  to  be  a  meet- 
ing of  the  assignees,  to  consider  the  propriety  of  such 
appointment.  There  is  no  complaint,  that  Clayton  has 
refused  either  of  the  petitioners  access  to  the  proceed- 
ings ;  and  as  the  Court  has  a  discretionary  power  to  say 
in  whose  possession  the  proceedings  ought  to  be  kept^ 
it  will  not,  under  these  circumstances,  remove  them  from 
the  control  of  that  assignee,  whose  retention  of  them  is 
for  the  benefit  of  the  bankrupt's  general  creditors. 

Mr.  Twiss,  in  reply,  was  stopped  by  the  Court. 


Erskine,  C.J. — It  has  not  been  pretended,*  in  this 
case,  that  the  majority  of  the  assignees  have  not  a  right 
to  exercise  a  control  over  the  custody  of  the  proceed-* 
ings :  but  it  is  said,  that  the  circumstances  of  the  pre- 
sent case  justify  the  retention  of  them  by  the  solicitor 
of  the  third  assignee.  There  may  be,  certainly,  a  state 
of  circumstances,  which  would  induce  the  Court  to 
order  the  proceedings  to  be  kept  by  a  particular  as<* 
signee.  But  it  would  not  be  consistent  with  justicei 
that  the  majority  of  the  assignees  should  be  deprived 
of  the  custody  of  the  proceedings,  when  there  is  no 
charge  whatever  against  them  for  misconduct :  and  it 
would  be  only  on  a  charge  of  that  description^  contained 
in  a  cross-petition  for  the  removal  of  these  two  as- 
signees,  or  to  prevent  them  from  acting  as  assignees, 
that  the  Court  could,  with  any  reason,  refuse  to  grant 
the  prayer  of  the  present  petition.    • 


s 
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Sir  J.  Cross. — ^The  special  circumstancesi  which 
have  been  here  so  much  relied  on  by  the  counsel  for 
the  respondents^  are  simply  these.  The  three  as- 
signees meet  at  the  office  of  one  of  the  respondents, 
who  is  the  private  solicitor  of  one  of  the  assignees ; 
and  this  third  assignee  then  proposes  to  the  other  two, 
that  the  proceedings  should  be  delivered  up  to  him  for 
a  particular  purpose.  He  then  hands  them  over  to  his 
own  solicitor,  and  refuses  now  to  give  them  up,  because, 
he  says,  the  purpose  is  not  answered.  There  is  no 
pretence  whatever  for  withholding  the  proceedings. 


1884. 
Ex  parte 

HOLFOBD 

and  another. 


Sir  G.  Rose  concurred. 


Ordered  as  prayed,  with  costs* 


Ex  parte  Cass. — In  the  matter  of  Rivers. 

1  HIS  was  the  petition  of  an  assignee,  to  tax  a  solici- 
tor's bill  for  business  done  previous  to  the  choice  of 
assignees.  It  appeared,  that  the  solicitor  to  the  peti- 
tioning creditor,  not  being  admitted  an  attorney  of  this 
Court,  employed  another  attorney,  as  his  agent,  to  issue 
the  fiat  and  conduct  the  proceedings  up  to  the  choice 
of  asngnees,  and  that  two  dijSerent  bills  had  been  deli- 
vered by  these  two  solicitors. 

Mr.  «/•  Rtusell  appeared  in  support  of  the  petition. 

Mr.  BetheU,  for  the  respondent,  objected,  that  the 
bin  sought  to  be  taxed  by  the  petitioner  was  the  peti- 


Wmminaer^ 

January  16» 

1836. 

Where  an  as* 
aignee  applies 
to  have  a  soli- 
citor's bill 
taxed,  for  busi- 
ness done  before 
the  choice  of 
assignees,  which 
is  not  included 
in  the  bill  taxed 
by  the  Coihniis- 
sioners,  the  pe- 
tition shoakf 
state  the  nature 
of  the  business, 
and  when  it 
was  done,  and 
the  nrooeedingt 
should  also  be 
in  Court. 
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1835.        tioning  creditor's  bill  up  to  the  choice  of  assignees, 
ExDarta      ^^^^^  havitig  afready  been  taxed  by  the  Commissionersy 
Cas8.        and  paid  by  the  assignees,  the  petitioner  was  bound  to 
point  out  the  objectionable  charges. 

Mr.  Russell.  The  assignee  has  had  two  bills  deli- 
vered to  him  in  this  case ;  and  we  do  not  come  here  for 
an  order  to  tax  the  bill  already  taxed  by  the  Commis- 
sioners, but  another  bill,  viz.  that  of  the  attorney  who 
acted  as  agent  for  the  solicitor  to  the  petitioning  creditor. 
[Sir  G.  Rose*  If  the  petition  is  to  tax  a  bill  for  business 
done  before  the  bankruptcy,  the  Court  has  no  jurisdic- 
tion to  order  it  to  be  taxed,  unless  the  business  done 
by  the  attorney  was  mixed  up  with  the  proceedings 
under  the  bankruptcy.  But  it  is  an  idle  waste  of  time 
to  go  on  with  this  discussion,  unless  the  proceedings 
under  the  commission  are  produced,  in  order  that  we 
may  see  whether  the  bill  in  question  has  been  taxed 
or  not.] 

Erskine,  C.  J. — The  petitioner  states,  that  he  em- 
ployed these  solicitors  to  sue  out  the  fiat,  and  that  they 
delivered  in  their  bill  for  charges  and  disbursements 
relating  to  the  prosecution  and  working  of  the  commis- 
sion, down  to  the  choice  of  assignees.  Now,  we  cannot 
say,  whether  the  bill  included  these  charges  or  not,  un- 
less we  see  whether  it  is  on  the  proceedings. 

Sir  J.  Cross. — The  petition  does  not  state,  to  my 
mind,  what  are  the  real  facts  of  the  case.  The  peti- 
tioner must  therefore  either  begin  de  novo,  or  crave  for 
leave  to  amend. 
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Sir  6.  RosB. — Whoever  reads  this  petition  will  see       1835. 
that  it  merely  states  an  ordinary  case,  to  tax  a  bill  up       EJTpMte 
to  the  ehoice  of  assignees ;  while  the  affidavit  of  the        ^^"• 
petitioner  in  support  of  his  petition  states^  that  there  is 
another  hill^  quite  distinct  from  the  bill  of  the  solicitor 
up  to  the  choice  of  assignees,  and  including  charges 
for  business  done  preliminary  to  the  fiat. 

Ordered,  that  the  petitioner  might  have  leave 
to  amend,  on  paying  the  costs  of  the  day. 


Ex  parte  Soper. — In  the  matter  of  Salter 

and  Pearson.  Weomintter, 

January  28. 

Mr.  SWANSTON  moved  to  amend  the  minutes  of  Where  a  party 
an  order,  that  was  made  in  this  matter  on  the  10th  De-  ''^^2^. 
cember  last  (a).     The  object  of  the  petitioner  was,  that  jq  the  judgment 
a  joint  and  several  creditor,  who  had  proved  his  debt  pronoun^ on* 
under  both  estates,  might  be  compelled  to  elect,  and  fng.Te 'nils'' 
refund  the  dividends  which  he  had  received  on  one  of  amenS^tL^mi- 
the  estates.    The  minutes  of  the  order  pronounced  on  ^^^  ^^^^    ^ 

^  order,  bat  must 

the  hearing  of  the  petition  were,  that  the  creditor  petition  for  a 

reheanng. 

should  elect  on  which  estate  he  would  prove,  and  that 
after  his  election  to  prove  on  one  estate,  his  proof 
should  be  expunged  on  the  other ;  and  that  any  future 
dividends  of  the  estate,  on  which  the  proof  should  be 
expunged,  should  be  paid  over  to  the  other  estate,  until 
it  was  recouped.  It  turned  out,  however,  that  there 
was  no  fund  for  this  purpose ;  for  all  the  concerns  of 
the  estate,  on  which  the  proof  was  ordered  to  be  est- 

(a)  2  Mont«  &  A.  5d. 


SOPBB. 
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1SS5.  punged>  having  been  wound  up,  there  was  no  fund  out 
£~^  of  which  the  estate,  on  which  the  creditor  had  elected 
to  retain  his  proof,  could  be  indemnified;  as  there 
could  be  of  course  no  future  dividends  declared  of  the 
estate  from  which  the  proof  was  expunged.  The  pre- 
sent application  was,  therefore,  that  the  minutes  of  the 
order  might  be  altered,  so  as  to.  compel  the  creditor  to 
refund  the  dividends  already  received  by  him  from  the 
estate,  on  which  he  had  abandoned  his  proof. 

Mr.  Pigott,  who  appeared  for  the  creditor,  the  re* 
spondent  in  the  former  petition,  contended  that  this 
application  was  irregular,  and  ought  to  be  refused  with 
costs* 

EasKiNE,  C«  J,— Where  there  has  been  any  mistake 
committed  by  the  Court  in  pronouncing  its  order,  or.  by 
the  officer  in  drawing  it  up,  there,  no  doubt,  the  proper 
course  to  be  pursued  is  to  make  an  application  to  the 
Court  to  amend  the  minutes  of  the  order.  But  this 
application  is  not  to  correct  any  mistake  of  the  Court, 
or  the  officer,  but  for  an  essential  alteration  in  the 
judgment  of  the  Court ;  which  can  only  be  applied  forj 
on  a  petition  for  rehearing. 

The  rest  of  the  Court  concurring,  the  motion  was 

Refused  with  costs* 
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1855. 


In  the  matter  of  Jacob.  WuMntur, 

Januoiy  28. 

In  this  case  a  fiat  was  issued  against  the  bankrupt  on  The  Cout  will 

not,  on  tho  ftp- 

the  6th  January,  directed  to  country  commissioners*  pU^tion  of  the 
The  time  had  not  yet  expired  for  opening  it ;  but  con-  Sltor,  altm  the' 
siderable  delay  had  elapsed,  in  consequence  of  the  pe-  to  a  later  daj» 
titioning  creditor  being  unable  to  establish  an  act  of  ^^^^to 
bankruptcy.    He  had  now,  however,  discovered  that  he  GJ^upteyf  ^ 
could  prove  the  act  of  bankruptcy ;  but  was  iLoubtful, 
whether  he. could  be  prepared  with  the  evidence  for 
that  purpose,  within  the  short  interval  now  remaimng 
for  opening  the  fiat 

,  Mr.  Anderdon,  under  these  circumstances,  applied 
on  behalf  of  the  petitioning  creditor  to  amend  the  fiat» 
by  altering  the  date  to  a  later  day,  in  order  that  the 
petitioning  creditor  might  have  more  time  allowed  him 
for  opening  the  fiat;  and  he  cited  the  case  of  Re 
Roberts  (a),  in  support  of  the  application.  The  object 
was  to  save  the  expense  of  issuing  a  new  fiat,  which 
would  amount  to  10/. 

Ebsktke,  C.  J. — Where  a  petitioning  creditor  takes 
out  a  fiat,  without  being  prepared  with  sufficient  evi- 
dence to  support  it,  the  Court  is  not  inclined  to  render 
him  any  assistance;  and  they  have  acted  upon  this 
principle  in  the  recent  case  of  Ex  parte  Howes  (&)• 

Mr.  Anderdon.  In  that  case^  the  application  was 
made  by  a  different  creditor  firom  the  one  who  had 

(«)  3  Dei.  &  Ch.  815.  (6)  3  Dea.  &  Cb.  488. 
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18S5. 
In  re  Jacob. 


issued  the  fiat.  Here  it  is  made  by  the  same  creditor. 
At  all  events^  if  the  Court  will  not  permit  the  amend- 
ment, they  will  allow  the  petitioning  creditor  to  issue  a 
new  fiat. 


Erskinj^  C.  J. — When  the  time  for  opening  the 
present  fiat  expires,  you  can  then  come  with  your 
application  for  a  second  fiat 


Sir  J,  Cross. — Every  case  of  this  land  depends  on 
its  own  peculiar  circumstances.  This  is  a  different 
case  firom  that  of  Re  Roberts  (a) ;  and  the  cirouBb* 
stances  here  do  not,  I  think^  justify  the  appUcation, 


Modon  refiised. 

(a)  Supr^    In  that  case,  too«  the  Court  were  not  unanimoii  in  grant" 
ing  that  application. 


WittmintUr, 
January  29. 

A  letter  written 
some  months 
after  the  deposit 
of  deeds,  ac- 
knowledging 
the  purpose  for 
which  tney  were 
deposited,  is 
a  sufficient  me- 
morandum in 
writiDg,  to  en- 
title an  equit- 
able mortgagee 
to  his  costs  out 
of  the  produce 
of  the  sale. 


Ex  parte  Reynolds. — In  the  matter  of  Moore, 

XhIS  was  the  petition  of  an  equitable  mort^gagee, 
praying  for  the  usual  order  of  sale ;  and  the  only  ques- 
tion was,  whether  there  was  a  sufficient  memoranduM 
;of  deposit,  to  entitle  the  petitioner  to  his  costs  out  of 
the  proceeds  of  the  sale.  There  was  no  memorandum 
accompanying  the  deposit  of  the  deed;  but,  some 
months  afterwards,  the  bankrupt  wrote  a  letter  to  the 
petitioner  on  the  subject  of  the  advance  made  at  the 
time  of  the  deposit^  and  requesting  a  further  loan ; 
in  which  letter  he  thus  expressed  himself : — ^^*As  you 
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hold  the  lease  of  this  bouse,  which  I  think  quite  suffi- 
dent  security,  and  which  was  deposited  ia  January 
last;" — pressing  the  petitioner,  on  that  ground^  to  make 
him  farther  advances. 


IS35. 

£z  parte 
Rxvir<tt.ps« 


Mr.  Flather,  in  support  of  the  petition,  cited  Mc 
forte  Heid  (a). 


Mr.  Bichner,  contri,  submitted  that  tiiis  letter,  being 
written  so  long  after  the  actual  deposit,  was  not  an 
agreeraent  in  writing,  within  the  meaning  of  the  general 
rale;  and  that  the  petitioner,  therefore,  was  not  entitled 
to  be  allowed  the  costs  of  the  sale. 

TheCoDRT,  however,  thought  that  the  letter  amounted 
to  a  fofficieiit  memorandum,  and  was  one  to  which  the 
assignees  mi|^t  refer  for  information,  as  to  the  tenns  of 
the  dippoftit. 

Usual  order. 

(a)  1  Dea.&Ch.250. 


Ex  parte  William  White,— In  the  matter  of  Daniel 

Britten. 

This  was  the  petition  of  one  of  the  assignees,  who 
was  also  the  petitioning  creditor  who  sued  out  the 
commission,  praying,  that  the  bankrupt  might  be  re- 
strained from  further  proceedings  at  law  to  dispute 


him  to  the  Lord  ChtnceUor  to  tupen^k  it.  theCosrt 

firan  bnngisg  actions  against  his  assignees. 


WertmintUr, 
January  30* 

After  repeated 
acts  of  acqui- 
escence orthe 
bankrupt  in  the 
validity  of  a 
coromission, 
and  the  dis- 
missal of  a 
will  restrain  him 


Whit*. 
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18S5.       the  validity  of  his  commissioii.    The  petition  stated  the 
Ex  parte      Mowing  facts. 

The  bankrupt  had  been  a  packer  and  calenderer, 
carrying  on  business  in  Tenter  Street  London,  previous 
to  the  Slst  December  18^,  when  a  former  commission 
was  issued  against  him  on  the  petition  of  hb  father, 
who  proved  a  debt  for  18»O0O2.;  and  shortly  afterwards 
die  bankrupt  obtained  his  certificate ;  but  no  dividend 
had  ever  been  paid  under  that  commission.    His  father 
afterwards  executed  a  deed  of  pR  to  him  of  certain 
property  in  Tenter  Street  and  at  Walthamstow ;  and 
tiie  bankrupt  then  removed  to  Bashley  Lodge,  near 
Milton,  in  Hampshire,  where  he  kept  up  an  expensive 
domestic  establishment.     In  November  18S7,  his  eflects 
being  distrained  upon  for  rent,  he  applied  to  the  peti- 
tioner, who  carried  on  the  business  of  a  carpenter  and 
builder  at  Milton,  to  become  one  of  the  parties  to  a 
replevin  bond ;  which  request  the  petitioner  complied 
with.    Li  the  course  of  the  following  year  the  bankrupt 
quitted  his  residence  at  Bashley  Lodge,  being  greatly 
in  debt ;  and  tiie  petitioner  was  obliged  to  pay  1 12/.10«.| 
as  one  of  his  sureties  in  the  replevin  bond ;  which, 
added  to  a  sum  due  to  the  petitioner  for  carpenter's 
work,  made  the  petitioner's  debt  amount  to  1492. 128. 6cL 
The  bankrupt  then  sojourned  in  London  some  time, 
under  the  assumed  name  of  Grange,  and  finally  went  to 
Brussels.    The  petitioner,  not  being  able  to  obtain 
firom  the  bankrupt  the  payment  of  hisr  debt,  on  the 
17th  February  1831  sued  out  a  commission  against 
him,  under  which  the  petitioner  was  chosen  one  of  the 
assignees.     On  the  12th  March  1833  the  bankrupt 
surrendered  to  his  commission,  and  requested  some 
allowance  for  his  maintenance;  when  the  Commis* 


WaiTB. 
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sionersy  with  the  consent  of  the  assignees,  ordered  607.  ^^^^* 
to  be  paid  to  him  for  that  purpose.  The  examination  £x  parte 
of  the  bankrupt's  accounts  occupied  the  space  of  eleven 
weeks ;  during  which  period  the  bankrupt  from  time  to 
time  attended  the  examination,  and  called  frequently 
on  the  solicitor  to  the  assignees  to  give  him  information 
as  to  the  efiects  to  be  received, — particularly,  as  to  a  sum 
of  30007.  owing  from  a  Mr.  Bailey,  who,  he  requested^ 
might  be  summoned  before  the  Commissioners.  On 
the  11th  April  1831  the  bankrupt  brought  a  letter  to 
the  petitioner  from  Mr.  Dampier,  the  petitioner's  soli- 
cilor,  requesting  the  petitioner  to  sign  the  bankrupt's 
certificate,  and  that  he  would  use  his  influence  in  getting 
his  neighbours  to  do  the  same.  On  the  12th  April 
1833  the  bankrupt  passed  his  last  examination,  and, 
in  the  list  of  debts  then  given  in  by  him,  stated  the 
petitioner  to  be  a  creditor  for  1497.  I2s.  6d»  The 
mily  property  which  the  bankrupt  disclosed  on  his 
last  examination,  was  an  interest  in  certain  leasehold 
premises  in  Tenter  Street,  and  some  freehold  property 
in  Basinghall  Street,  and  also  an  interest  in  the  part* 
nership  firm  of  Perrott  and  Watts;  but  the  petitioner 
alleged,  that  he  was  also  possessed  of  a  valuable  library 
of  books,  a  gold  watch,  and  a  quantity  of  silver  plate 
and  jewels  of  large  value,  which  he  did  not  disclose, 
but  pledged  the  plate  and  jewels  at  Brussels.  From 
the  time  of  issuing  the  commission  up  to  the  time  of 
passing  his  last  examination,  the  bankrupt  had  on 
various  occasions  been  engaged  in  assisting  his  as- 
signees to  oppose  proofs ;  and  upon  his  evidence, 
the  proof  of  a  debt  claimed  by  a  Mr.  Curtis  was  re- 
jected by  the  Commissioners ;  and  upon  a  petition  by 
Curtis  against  their  decision,  the  bankrupt  made  an 

VOL.  IV.  u 
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1835.  affidavit  in  opposition  thereto.  On  the  18th  June 
Ezmite  18S1, a  diyidend  was  declared  of  Zs.  in  the  pound;  and 
^""'-  on  the  18th  July  1881  a  petition  waa  presented  by 
PuUen  &  Son,  who  were  the  bankrupt's  solicitors,  to 
supersede  the  conmii6sion»  although  they  had  proved 
under  the  commission  and  signed  the  bankrupt's  certi* 
ficate.  On  the  1 1th  August  1831,  a  petition  was  also 
presented  by  the  bankrupt  to  supersede  the  comm]8saon« 
on  the  ground  that  the  commission  was  fraudulent,  that 
the  bankrupt  was  not  truly  described  in  it,  and  that 
there  was  no  debt  due  to  the  petitioner.  These  peti* 
tions  came  On  to  be  heard  before  the  Vioe-ChanceUor 
on  the  S6th  November  1831,  and  were  both  dismissed 
with  costs;  the  costs  of  the  petitioner  and  his  co« 
assignees,  on  the  petition  of  the  bankrupt,  having  been 
afterwards  taxed  at  the  sum  of  81Z.  14tf.    There  waa 

• 

then  an  appeal  in  each  case  to  the  Lord  Chancellor, 
and  both  the  petitions  of  appeal  were  likewise  dismissed 
with  costs ;  but  the  costs  had  never  been  paid.  On 
the  4th  September  a  meeting  was  held  to  declare  a 
further  dividend ;  when  Jctne  Britten^  the  bankrapfa 
wife,  as  executrix  de  bonis  non  of  the  bankrupt's  fiither, 
claimed  to  be  admitted  to  prove  a  debt  of  8000Z.,  on  a 
bond  given  by  him  on  the  3d  July  1813  to  his  father, 
and  afterwards  served  a  notice  on  the  assignees  to 
prevent  the  fund  from  being  divided;  but  the  proof 
was  finally  rejected,  and  she  made  no  further  daim  to 
prove.  But  on  the  17th  September  1831  she  de- 
manded oiPerrott  and  Watts  the  sum  of  254/.  lU.  4«{. 
for  rent  for  the  premises  in  Tenter  Street,  and  after* 
wards  arrested  them  for  that  amount,  but  never  pro- 
ceeded in  the  action.  The  petition  thoi  alleged,  that 
the  debt  of  8000/.,  attempted  to  be  proved  by  the  bank- 


WsiTft. 
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nqpt's  wifi%  was  part  of  the  debt  of  18,0002.  proved  by  1^^^* 
the  bankrupt's  father  under  the  first  ccmimission ;  and  ez  putt 
that  the  bankrupt  had,  in  his  own  hand-writings  made 
sobsequently  an  indorsement  on  the  bondi  for  the  purpose 
of  lenewing  his  liability  on  it,  but  had  never  mentioned 
the  debt  in  his  last  examination;  and  that  the  bankrupt 
hiuMstf  was  the  real  party  attempting  to  prove  this 
debt  The  petition  then  stated,  that  the  assignees  had 
redeemed  the  plate  and  jewels  pledged  by  the  bank«- 
mpt  at  Brussels^  which  they  sold  for  109L  18f«  6d.i 
and  that  they  afterwards  indicted  the  bankrupt  for 
embesziement,  but  that  he  was  acquitted,  on  the 
ground  of  a  technical  defect  in  the  evidence.  In 
Trinity  term  18S3  the  bankrupti  suing  in  farmd 
pMperiSf  brought  an  action  of  trover  in  the  Court  of 
Exchequer  against  the  assignees  and  the  solicitor  to 
the  commission,  for  the  value  of  certain  books  and 
effects  which  he  had  brought  over  from  Holland ;  which 
was  tried  on  the  5th  July  1834,  when  the  bankrupt 
was  nonsuited.  The  object  of  the  bankrupt  in  bringing 
this  action,  it  was  alleged,  was  to  put  in  issue  the  vali- 
dity of  the  commission ;  and  the  assignees  were  by  this 
proceeding  put  to  an  expense  of  nearly  800L  Eleven 
days  afterwards,  however,  the  bankrupt  commenced 
another  action  of  trover  against  his  assignees  in  the 
Court  of  Conmion  Pleas,  for  recovery  of  the  books 
and  effects,  the  gold  watch,  and  the  plate  and  jewels 
which  the  assignees  had  sold  as  before-mentioned; 
when  J.  T.  Sarham,  one  of  the  assignees,  gave  the 
petitioner  notice  that  he  should  require  him  to  defend 
such  action,  and  to  save  Barham  harmless  from  tiie 
costs.  After  this,  the  bankrupt  brought  a  third  ac- 
tion  against  Barham  in  the  Court  of  Exchequer,  to 

u2 
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1835.  recover  the  value  of  the  gold  watch,  plate  and  jewels. 
ET^rte  The  petition  then  stated,  that  the  attorney  employed 
White.  j^y  Bar  ham  to  defend  such  action  was  Mr.  PuUen, 
the  solicitor  and  confidential  friend  of  the  bankrupt ; 
that  these  three  persons  were  in  frequent  communi- 
cation with  each  other;  that  this  last  action  was 
set  down  for  trial  at  Guildhall;  that  the  bankrupt 
had  declared  to  several  persons,  that  he  never  should 
have  brought  these  actions,  but  on  account  of  the  pro- 
secution which  had  been  instituted  against  him  for 
embezzlement;  and  that  he  had  on  such  occasions 
expressed  himself  to  the  efiect,  that  he  might  bebetter^ 
but  could  not  be  worse  off. 

The  bankrupt  had  not  obtained  his  certificate. 

The  petition  prayed,  that  the  bankrupt  might  be 
restrained  by  injunction  from  all  further  proceedings  in 
the  last  action,  and  be  also  perpetually  restrained  from 
all  other  proceedings  to  impeach  or  supersede  the  com- 
mission; or  that  he  might,  at  least,  be  restrained  from 
proceeding,  until  he  had  paid  to  the  petitioner  the  costs 
of  the  two  former  petitions,  as  well  as  the  costs  of  the 
application. 

Mr.  Swanston,  and  Mr.  Montagu,  in  support  of  the 
petition*  There  is  no  doubt  in  this  case  of  the  trading 
of  the  bankrupt ;  for  he  continued  in  a  trading  partner- 
ship with  two  other  persons  at  the  time  the  petitioning 
creditor's  debt  was  contracted,  and  the  debt  itself  is 
clearly  established  by  the  different  affidavits.  There 
is,  also,  as  little  doubt  of  the  commission  of  an  act  of 
bankruptcy.  The  object  of  the  petitioner  is,  to  be 
relieved  from  a  course  of  vexatious  litigation,  on  a  ques- 
tion which  admits  of  no  reasonable  doubt,  and  which 
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has  been  already  repeatedly  determined.  There  has  1835. 
been,  moreover,  a  passive  acquiescence,  as  well  as  an  ETparta 
active  co-operation,  of  the  bankrupt  in  various  pro-  Whitb, 
ceedings  under  this  commission.  The  sum  of  60/.  was 
paid  to  him  by  the  assignees  on  his  own  application,  to 
assist  him  during  the  progress  of  the  comnussion. 
Eleven  weeks  were  occupied  in  examining  the  accounts 
between  the  bankrupt  and  his  partners,  at  which  exa- 
mination the  bankrupt  continually  attended; — at  the 
different  meetings  of  the  commissioners,  he  watched  the 
proof  of  debts ; — he  afterwards  passed  his  last  exami- 
nation, and  applied  for  his  certificate; — and  in  his 
balance  sheet  he  specifies  the  debt  of  the  petitioning 
creditor.  One  of  the  creditors  petitions  to  prove  a  debt) 
the  bankrupt  makes  an  afiidavit  in  opposition  to  that 
petition;  but  there  is  no  denial  in  his  affidavit  to  the 
statement  in  the  petition,  that  the  commission  was  duly 
issued  against  hiiti. 

Sir  G.  Rose. — In  order  to  ground  your  application 
for  this  injunction,  your  case  must  be,  that  the  bank- 
rupt has  a  good  cause  of  action;  for  if  he  has  no  cause 
of  action,  there  is  no  need  for  this  application. 

Mr.  TwisSf  for  the  bankrupt,  rested  his  defence  to 
the  petition  on  tiiree  grounds.  1.  That  the  Court  of 
Exchequer  had  already  decided  the  point  in  favour  of 
the  bankrupt.  2*  That  if  the  statement  of  the  petitioner 
was  true,  there  was  a  good  defence  to  the  action  now 
pending,  and  therefore  there  was  no  necessity  for  any 
appUcation  to  this  Court.  3.  That  the  commission  was 
an  abuse  of  the  Great  Seal,  and  was  taken  out  merely 
for  the  purpose  of  dissolving  a  partnership. 
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1835.  With  respect  to  the  first  proposition ;  the  petitioner 

Kzrarte  Applied  to  the  Court  of  Exchequer  to  dispauper  the 
White.  bankrupt  in  the  first  action  brought  by  him  in  forma 
pauperis,  and  also  to  stay  proceedings  in  the  second 
action ;  on  both  which  occasions  the  same  facts  were 
relied  on  as  are  stated  in  this  petition ;  but  the  Court 
refused  each  application.  The  matter  is  therefore  res 
judicata.  The  whole  merits  of  the  case  were  decided 
by  that  Court,  which  had  a  competent  jurisdiction  to 
adjudicate  upon  them;  and  now  the  petitioner  comes 
here  to  have  the  same  question  decided^  although  there 
is  new  matter  in  the  case,  and  the  circumstances  are 
precisely  the  same.  [Sir  J.  Cross.  The  Court  of  Ex- 
chequer^ as  a  Court  of  Law^  cannot  stay  an  action  at 
law  on  equitable  grounds,  but  this  Court  may  do  so, 
although  the  Court  of  Exchequer  could  not.]  [JEr- 
shine,  C.  J.  As  it  appears  that  Barham  withdrew  the 
application  in  the  first  action  against  him^  does  not  Ae 
argument  fail  you^  that  in  the  action  against  Barham 
the  Court  of  Exchequer  have  decided  the  question?] 

Sdly.  If  the  statements  in  the  afiidavits  in  support  of 
the  petition  are  true,  the  petitioner  has  a  good  defence 
at  law ;  but  he  has  never  ventured  to  go  into  the  merits 
at  law.  The  nonsuit  against  the  bankrupt  in  an  action 
of  trover,  was  not  on  the  merits,  but  on  a  point  of  law 
arising  as  to  the  conversion  \  he  could  not,  in  fact,  prove 
the  authority  given  by  the  assignees  to  seize  the  goods^ 
and  therefore  the  bankrupt  was  nonsuited.  There 
never  was,  substantially,  even  one  action  tried;  for  the 
first  was  decided  on  a  point  of  law,  the  second  was  dis« 
continued  and  the  costs  were  paid,  and  the  third  action 
they  are  now  endeavouring  to  stop.    In  Ex  parts  Bry^ 


CASES   IN  BANKRUPTCT.  287 

ant  (a),  where  there  was  as  much  litigation  as  in  the         1895. 
present  case.  Lord  Eldon  said,  ^*  This  Court  will  un-      ETperte 
doubtedly  injoin  a  bankrupt  from  vexatiously  and  re-       White. 
peatedly  bringing  actions  against  his  assignees;  but 
I  do  not  believe^  that  it  has  ever  considered  his  failure 
in  the  first  action^  as  a  reason  for  interposing  against  a 
second.*' 

Sdly.  The  commission  in  the  present  instance,  was 
taken  out  for  the  sole  purpose  of  dissolving  a  partner- 
ship. The  bankrupt  swears,  that  he  was  a  partner  in 
the  firm  of  Perrott  and  Watts^  who  endeavoured  to 
dissolve  the  partnership  as  to  the  bankrupt,  but  that 
not  being  able  to  do  so,  they  bought  the  debt  of  White, 
the  petitioning  creditor,  and  employed  WTiite's  attorney 
to  issue  the  commission ;  and  that  White  gave  them  a 
bond,  that  he  would  act  implicitly  under  their  directions. 
So  that  the  petitioner  does  not  come  here  with  clean 
hands;  as  this  is  not  his  petition,  but  that  of  Perrott 
and  Watts.  The  bankrupt  also  swears  that  his  assets 
were  3500/.,  while  his  debts  amounted  only  to  S600/. 
The  commission  in  this  case  was  taken  out  for  an  indi- 
rect and  improper  object,  namely,  to  dissolve  the  part- 
nership subsisting  between  the  bankrupt  and  Perrott 
and  Watts;  and  where  there  has  been  such  an  abuse 
of  the  process  of  the  Court,  the  commission  will  be 
superseded;  Ex  parte  Browne  {b).  And  the  same  doc- 
trine was  holden  in  JEx  parte  Gallimore  (c),  where 
a  commission  was  taken  out  to  determine  a  lease. 
[BrsHne,  C.  J.  But  Lord  Eldon  has  said,  that  if  a 
commission  is  taken  out  for  the  purpose  of  working  it 
as  a  commission,  although  the  petitioning  creditor 
might  also  have  another  object  in  view,  yet  that  a  com-' 

(a)  2  Rose,  4.  (6)  I  Rose,  151.  (c)  2  Rose,  424. 
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]  S35,  mission  under  these  circumstances  might  be  permitted 
£jp3,ig  to  stand  (a).]  In  the  present  case  the  bankrupt  swears. 
White.  ^^^^  Perrott  and  Watts  have,  besides  purchasing 
White's  debt,  on  which  this  commission  was  issued^ 
paid  him  also  the  sum  of  770/.  for  costs  and  his  own 
expenses.  So  that  it  plainly  appears,  that  though  White 
was  ostensibly  the  petitioning  creditor,  he  was  a  mere 
instrument  in  the  hands  of  Perrott  and  Watts.  With 
respect  to  the  dismissal  of  the  petition  of  appeal  of  the 
bankrupt  to  the  Lord  Chancellor  for  a  supersedeas, 
he  swears  distinctly,  that  it  was  dismissed  on  a  mere 
formal  objection,  founded  on  a  defect  in  the  affidavit  of 
service. 

Mr.  Swanston  was  not  called  upon  to  reply. 

£rskine,C.  J. — All  that  could  possibly  be  urged  for 
the  bankrupt  has  been  urged  by  the  counsel  in  support 
of  tliis  petition ;  but  the  Court  is,  notwithstanding,  of  opi- 
nion that  it  ought  to  grant  an  injunction,  on  the  ground 
that  the  bankrupt  is  now  proceeding  to  dispute  a  com*- 
mission,  after  repeated  acts  of  acquiescence,  and  also 
after  a  decision  in  favour  of  its  vaUdity  by  the  Lord 
Chancellor.  That  the  bankrupt  has  a  good  defence 
to  a  commission  in  a  Court  of  Law,  is  not  a  reason  that 
will  always  apply  for  the  refusal  of  an  injunction  to  stay 
proceedings  in  an  action,  under  circumstances  similar 
to  those  of  the  present  case.  For  when  the  Court  sees^ 
that  the  bankrupt  has  no  funds  to  answer  the  costs 
already  incurred  by  him,  in  instituting  various  legal 
proceedings  against  his  assignees,  and  puts  the  estate 
to  a  ruinous  expense,  by  a  long  course  of  continued 

(a)  See  Ex  parU  Bourtie,  2  G.  &  J.  148,  I6h 


CASES  IN  BAKKRUFTCr.  289 

litigatioD,  it  is  the  duty  of  the  Court  to  interfefCi  and       1S85. 
stop  such  a  wanton  waste  of  those  funds  which  ought      zTnutt 
to  be  divided  amongst  his  creditors.    It  clearly  appearsi       Whits. 
from  inspecting  the  proceedings,  that  the  bankrupt 
acquiesced  in  this  commission;  he  never  on  any  occa* 
sion  objected  that  the  petitioning  creditor  had  no  such 
debt,  which  he  now  disputes, — ^he  applied  to  his  as- 
signees for  an  allowance  under  his  commission,  and 
gets  60/. — he  brings  a  letter  to  White,  the  petitioning 
creditor,  from  Mr.  Dampier,  White' u  solicitor,  request* 
ittg  White  to  use  his  influence  to  procure  the  bankrupt 
his  certificate ;  and  it  is  not  pretended,  that  he  was 
ignorant  of  the  contents  of  that  letter.    All  these  cir- 
cumstances cannot  but  be  considered  as  acts  of  acqui- 
escence.   The  bankrupt  then  presents  a  petition  for 
a  supersedeas,  which  is  brought  on  before  the  Vice- 
Chancellor  and  dismissed;  from  which  decision  he 
appeals  to  the  Lord  Chancellor,  by  whom  the  petition  is 
again  dismissed.    It  has  been  urged,  that  that  dismissal 
ought  to  have  no  effisct  on  our  present  decision,  inasmuch 
as  it  was  grounded  on  a  formal  objection  made  to  the 
bankrupt's  affidavit  in  reply ;  which,  not  being  filed^ 
could  not  therefore  be  read.    But  the  bankrupt  must 
have  filed  affidavits  in  support  of  the  petition,  in  which 
he  would  have  stated  any  merits,  if  he  had  them;  and 
the  answers  to  these  affidavits  were  before  the  Lord 
Chancellor,  who  showed  his  opinion  on  the  merits,  by 
dismissing  the  petition  with  costs.    If  the  bankrupt 
had  really  any  merits  to  state  in  his  affidavit  in  reply, 
he  might  have  petitioned  for  a  rehearing.    There  ap^ 
pears  to  me,  therefore,  ample  grounds  to  restrain  thd 
bankrupt  from  trying  the  validity  of  this  commission  in 
a  Court  of  LaW|  after  so  many  decisions  against 
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18S5.  ID  othw  Courts,  and  so  many  acts  of  acquiescence 
Ssputi  ^  ^  eommissioD,  and  more  especially  after  his  ad- 
mission of  the  petitioning  creditor's  debt  in  his  balance 
sheet  But  it  has  been  said,  that  although  there 
might  be  good  cause  for  the  interference  of  the  Court 
(Ml  tiiis  occasion,  yet  it  ought  not  to  interfere  on  behalf 
iMT  these  petitioners,  on  the  ground  of  the  commis- 
non  being  a  fraud  upon  the  Ghreat  Seal.  But  this 
point  has  already  come  before  the  Lord  Chancellor  on 
the  hearing  of  the  former  petition,  and  might  even  now 
be  brought  before  this  Court,  on  a  petition  to  supersede. 
There  is  therefore  no  reason  why  the  bankrupt  should 
go  into  a  Court  of  Law,  to  try  the  validity  of  the  peti- 
tioning creditor's  debt.  I  do  not,  however,  accede  to 
Mr.  TWms^s  argument  on  this  branch  of  the  subject; 
for  I  think,  that  White  had  a  good  petitioning  creditor's 
debt,  and  that  his  honA  fde  object  was  to  get  his  debt 
satisfied  and  prosecute  the  commission;  although  it  is 
very  possible,  that  the  bankrupt's  partners  might  at  die 
same  lime  wish  to  dissolve  their  partnership  with  him. 
If  this  be  so,  then,  the  distinction  drawn  by  Lord  Eldon' 
on  former  occasions  applies  to  the  present  case;  for 
wh^e  the  real  intention  of  the  petitioning  creditor  was 
to  work  the  commission,  Lord  Eldon  said  he  would  not 
supersede  it,  although  the  petitioning  creditor  might 
have  also  another  object  in  view.  The  objections,  there- 
fore, which  have  been  made  to  the  validity  of  this  com- 
mission,  in  my  opinion,  altogether  fail. 

It  has  been  lastly  contended,  that  the  matter  brought 
bdPore  us  on  this  petition  is  res  judicata,  and  that  the 
decision  of  the  Court  of  Exchequer  is  either  a  bar  to  our 
iatetference^  or  ought  to  operate  as  such  a  guide  to  our 
dbcrelioii,  as  to  induce  us  not  to  interfere;    But  Ae 
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Court  of  Exchequer  had  not,  on  the  |M«sent  question,  ISSJ. 
a  concurrent  jurudiction  with  thb  Court.  A  motion  was  ^Tpute 
diere  made  to  dispauper  the  bankrupt,  in  the  second  W«^- 
action  which  had  been  brought  by  him  againat  one  of 
hia  aaaigneea,  and  also  to  stay  proceedings  in  the  action. 
That  seems  to  have  been  the  object  of  the  motion. 
The  Court  granted  a  rule  to  refer  the  matter  to  the 
Master;  and  pending  the  reference,  the  defendant 
withdrew  from  the  rule;  so  that  the  question  in  the 
second  action  never  really  came  before  that  Court,  nor 
did  the  Court  express  any  opinion  upon  the  point.  The 
Court  of  Exchequer  merely  discharged  the  nde,  be^ 
cause  the  party  who  had  obtained  it  had  withdrawn 
from  sn]^porting  it.  Their  decision  is  therefore  no  bar 
to  any  Court  of  Equity  preventing  a  bankrupt  from  ha*- 
rassing  hk  assignees  witfi  actions  to  try  the  validity  of 
a  commission,  in  which  he  has  long  acquiesced.  If  the 
bankrupt  had  any  ground  for  superseding  the  commis* 
sion,  he  ought  to  have  applied  to  have  the  former  peti- 
tion reheard,  and  not  to  have  proceeded  by  bringiiq; 
vexatious  actions  at  law  against  his  assignees^  It  is 
therefore,  I  think,  but  due  to  the  assignee,  who  is  the 
present  petitioner,  to  grant  the  injunction,  as  prayed* 

Sir  J.  Cross. — ^There  was  never  an  instance  of  move 
nnlbunded  and  vexatious  litigation,  than  what  has  been 
exhibited  in  the  present  case.  There  have  been  already 
four  hearings  on  petitions  in  the  Court  of  Chancery^  in 
aQ  of  which  the  bankrupt  failed ;  and,  after  omitting  to 
pay  the  coats  which  were  given  against  him  on  these 
petitioas,  he  brings  three  actions  at  law,  in  two  of  whidi 
he  also  fiuls, — ^not  to  mention  two  other  actions  whiohy  it 
is  attsgedy  he  procured  his  son  to  faring.    No  source  i§ 
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1835.  to  be  founds  from  which  he  could  defray  the  expenses 
Ex  pvte  ^  these  pr6ceediDgS|  except  from  funds  arising  out  of 
'"^'  that  estate  which  belongs  to  his  creditors.  Then^  as  to 
the  proof  of  his  acquiescence.  He  surrenders  to  the 
ccnnmissiony  without  making  any  objection  to  its  vali* 
dity — asks  for  his  allowance — opposes  proofs,  and  assists 
the  assignees  in  settling  the  partniership  accounts^  for 
eleven  entire .  weeks, — ^and,  after  goidg  on  in  this  way 
for  six  months  altogether,  he  then  say^  that  there  is  no 
petitioning  creditor's  debt,  which  he  had  admitted  in 
his  balance  sheet,  and  to  the  truth  of  which  he  had 
previously  sworn.  He  is,  however,  afterwards  indicted 
for  concealing  his  effects ;  and  has  then,  for  the  first 
time,  recourse  to  a  petition  to  supersede  the  commission. 
PuUen,  his  solicitor,  presents  one  petition,  and  the  bank*^ 
nipt  another ;  and  the  bankrupt  makes  an  affidavit  in 
support  of  the  petition  presented  by  PuUen,  These 
two  petitions  come  on  for  hearing  at  the  same  time» 
and  are  both  dismissed  with  costs.  They  are  after- 
wards heard  again  by  the  Lord  Chancellor  on  appeal ; 
and  the  very  question,  which  the  bankrupt  now  seeks 
to  try  again  at  law,  has  been  thus  twice  adjudicated 
upon.  It  was  decided  by  the  Lord  Chancellor  to  be  a 
valid  commission.  This  Court  is  now  asked  to  put  an 
end  to  these  expensive  and  vexatious  proceedings; 
and  it  would  be  a  monstrous  evil,  if  it  were  not  to 
protect  the  assignees  from  being  fiurther  harassed  by 
such  ruinous  expense  and  litigation. 

Sir  G.  Rose* — I  never  saw  a  clearer  case  for  granting 
an  injunction  than  the  present ;  and  it  is  perfectly  con-^ 
i^istent  with  the  general  principles  which  regulate  the 
proceedings  of  Courts  of  Equity  on  these  occasionsi  as 
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wen  as  those  which  regulate  the  proceedings  of  diis  IB$5. 
Court,  that  the  injunction  should  issue  under  such  cir-^  i^mu 
cmnstances  as  are  here  detailed*  It  has  been  settled^  "^bitb. 
that  the  regular  mode  is  now  to  proceed  by  petition  in 
bankruptcy,  instead  of  by  bill  in  equity.  There  are 
two  questions  for  the  Court  to  look  to ;  first,  whether 
a  Court  of  Equity  would  restrain  the  bankrupt  from 
proceeding  in  the  action,  on  the  general  equity  of  the 
ease;  and^  secondly,  whether  the  Court  would  su- 
persede  on  his  petition?  In  determining  the  first 
qnestionj  we  must  take  it,  that  the  assignees  of  a  bank- 
rupt are  in  the  situation  of  trustees  under  a  settlement, 
mi  that  the  bankrupt  is  the  cestui  que  trtut.  If  the 
bankrupt,  thereforej  permits  the  assignees  to  go  on 
and  act  as  his  trustees,  they  have  a  right  to  the  same 
protection^  as  a  Court  of  Equity  would  grant  to  any 
other  trustee.  Upon  the  second  question,  whether  the 
Court  would  supersede  this  commbsion  on  the  petition 
of  the  bankrupt,  I  think  the  Court  ought  not^  under 
the  circumstances  of  this  case,  to  supersede  on  his 
petition.  And  the  Court  should,  also,  not  permit  need- 
less  expense  to  be  incurredi  by  suffering  him  to  proceed 
at  law.  It  appeared  to  me  to  be  a  waste  of  time  to 
consider  how  far  the  commission  was,  or  was  not, 
maintainable,  if,  on  the  general  question  as  between 
trustee  and  cestui  que  trusty  the  Court  should  be  of 
opinion  that  the  action  ought  not  to  be  maintained. 
But  the  affidavit  of  the  bankrupt  himself  lets  in  a  most 
material  fact,  namely,  that  he  acquiesced  down  to  a 
certain  time  in  all  the  proceedings  under  the  commis- 
non.  The  mere  circumstance  of  the  bankrupt  applying 
for  his  allowance,  perhaps,  is  not  a  complete  admission 
of  the  validity  of  the  commission.    But  it  stands  thus : 
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1335.  the  bankrupt  tells  his  auignees,  that  there  will  be  a 
Jr~.  large  balance  due  to  him  out  of  the  fiindi  of  the  part- 
Wam.  nership  in  which  he  was  engaged ;  and  the  aarignoet» 
upon  the  faith  of  this  statement,  grant  him  a  oertain 
allowance.  All  the  facts  now  stated  by  the  bankrupt 
were  known  to  him,  when  he  presented  his  £mner  peti- 
tion in  1831  to  supersede  the  commission,  and  wei# 
nevertheless  passed  over  in  silenoe  by  him  on  that 
occasiout  The  dismissal  of  the  former  petitions  is  not 
quite  conclusive  against  the  bankrupt ;  but,  looking  at 
the  whole  matter  as  on  a  question  of  supersedeas*  wouUL 
this  Court  in  183fi  supersede  a  commission  issued  in 
1831*  while  the  former  orders  then  pronounced  in 
lavour  of  its  validity  stand  still  unrevoked  ?  Here 
lapse  of  tune  would  be  almost  a  sufficient  answer  to  diia 
question.  But  as  long  as  the  former  orders  of  the 
Lord  Chancellor  exist,  how  can  we  displace  theee 
orders?  The  only  regular  mode  of  proceeding  for 
the  bankrupt  was,  to  petition  for  a  re4iearing  before  the 
Lord  Chancellor,  The  only  proper  modes  in  vrhkh 
this  Court  can  look  at  the  question  are,  first,  as  between 
trustee  and  cestui  que  trust ;  and,  secondly,  as  on  a 
petition  to  supersede ;  and  both  these  are  against  the 
bankrupt.  I  therefore  concur  in  opinion  with  the  other 
judges,  that  the  bankrupt  ought  to  be  restrained  from 
farther  proceeding  at  law  against  his  aasignees. 

Ordered,  that  the  bankrupt  be  restrained  from 
continuing  the  present,  or  bringing  any  other, 
action  at  law  to  try  the  validity  of  the  com- 
mission. 
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Ex  parte  John  Vere,  Francis  Sapte,  and  William        — ^ 
Bradbury. — In   the    matter    of  John   Bentley, 
Charles  DsARE^and  John  James  Mallcott  Rich* 

ARDSON.  Wenmintter, 

January  31, 

This  was  the  petition  of  mdorsees  to  prove  a  pro-  a.  &  Co.,  to 
miflsory  note  of  the  bankrupts  for  \0ftO0l.,  which  they  manent  Imu 
held  under  the  following  circumstancesy  as  stated  in  the  bu^nTK.  Sq 

P«»"^^  amount  of 

The  petitioners,  from  1st  May  183S  to  September  tod^'it^ 
1884,  were  the  bankers  of  Gamersall  GandM  &  Ca,  ^^^t  joint 

'  note  for  that 

who,  on  opening  the  account  with  them,  requested  MMMint,and, 

'  ^         ®  '        ^  as  collateral  i6» 

them  to  discount  bills  for  them,  which  the  petitioners  cantv,  io,ooo(. 

in  bills  not  to 

smed  to  do.    Whereupon  Oemersall  Gandell  &  <>>•  be  moved,  and 

10,000/.  in  bills 

ddirered  to  the  petitioners  the  foUowing  memorandum  to  be  with  o.  «c 

Co.  durine  the 
Of  guarantee,  day,  and  alw  to 

^  London,  6th  month,  1st  1888.  ^l^^ 

-  Fen..  Sapte  ft  Co.  ^^It^SSii. 

«<  Esteemed  friends,— We  engage  to  guarantee  afl  ^^^"^""^^^f 

hffls  you  may  discount  for  us  from  time  to  time  from  ^-  ^  ^'  ^7^ 

^  ^  evening  deli- 

vered to  V,  6q 
Co.  bills  of  various  amounts,  but  not  less  than  10,000/.  on  any  occasion,  unless  their  cash 
haltBce  eaeeeded  4000f . ;  and  everv  morning  tkey  recelv«d  these  bills  back  again  from 
y.  k.  Co.,  which  were  either  retained,  or  others  of  equal  amount  substituted,  every  evening  > 
On  the  iMt  day  of  dealing  between  the  parties,  G.  6c  Co,  isfcined  7.  &  Co.  that  as  they  had 
drawn  out  the  cash  balance,  which  they  oucht  to  have  left  in  their  hands,  they  had  given 
aUitiom]  aeciirity  to  K.  8e  Co.,  hy  lodging  bills  with  them  to  a  larger  amonnt  The  amount 
of  the  soa  so  overdrawn  was,  in  fact,  3000/. ;  and  the  amount  of  the  bills  then  deposited  was 
tt,606t.,  including  a  note  of  hand  of  B.  &  Co  for  10,000/.,  for  which  B.  &  Co.  had  only 
vceived  a  |iartial  ooasideEation  from  G.  U  Co. ;  bat  V,  U  Co.  had  no  notice  of  such  want 
of  consideration  attaching  to  this  note.  At  the  closing  of  the  account  between  G.  &  Co. 
9mir.U  Ca,  a  balaaoe  was  due  to  T.  &  Co.  of  Z5,dQ6L,  for  which  they  held  the  deposit 
of  the  VSyt  and  note  to  the  amount  of  22,666/.,  besides  the  note  of  G.  &  Co.  for  20,000/. 
6.  k  Co.  atowaids  stopped  pavneiit»  when  V.  &  Cob  gnve  tbeas  a  leMer  of  licence,  which 
was  however  subsequently  recalled.  B.  &  Co.  became  bankrupt : — Held,  that  F.  &  Co. 
wafe«Blilled  Id  prove  the  full  amoimt  «f  the  note  for  10,e00i.  agwist  B.  St,  Co.'s  estate ; 
hat  that  as  the  specified  purpose  of  the  deposit  of  the  biUs  by  G.  &t  Co.  with  V.  &  Co.  was 
■St  to  aocort  any  gweral  bahaee,  bat  aitBely  the  two  kua  of  90,000L  and  3000/.,  the 
hills  deposited  were  to  be  considered  only  as  a  collateral  security  for  those  two  sums,  and 
Mtiar  the  anoiiatof  the  whole  debt  dve  to  F.  &Co.;  that  the  proceediof  the  other  bills 
ud  of  G.  &  Co.'s  joint  note  must  therefore  be  deducted  from  the  23,000/.;  and  that  F.&  Co. 
wan  entitled  to  receive  dividends  on  their  proof  agunst  B.  &  Co.'8  estate,  until  they  riiould 
have  received  foU  payment  of  the  unsatisfied  balance  of  this  latter  sum« 
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1835.       the  dale  hereof,  unless  any  engagement  is  made  to  the 
^Z^      contrary.     We  are  your  assured  friends, 
V»"  Gomersall  GandeU  &  Co." 

•nd  otlMTB. 

In  March  1834^  the  business  of  Gomermll  GandeU 
&  Co.  having  considerably  increased,  they  applied  to 
the  petitioners  to  assist  them  with  loans  of  money,  and 
to  permit  them  to  draw  upon  the  petitioners  for  the 
same  to  the  amount  of  20,000/,,  undertaking  to  give  the 
petitioners  their  promissory  note  for  20,0002.,  and  to 
lodge  bills  and  securities  to  the  amount  of  10,000/., 
which  were  to  remain  in  the  possession  of  the  peti- 
tioners until  they  respectively  became  due,  and  the 
petitioners  received  the  amount.  And  further,  to 
deposit  with  the  petitioners,  on  the  evening  of  every 
day,  bills,  notes,  and  other  securities,  to  the  amount  of 
10,000/.  at  the  least ;  which  last-mentioned  securities 
were  to  be  taken  out  every  morning,  and  used  by 
Gomersall  &  Co.  in  the  course  of  their  business ;  but 
the  same  were  to  be  returned,  or  other  bills  and  secu-- 
rities  substituted  to  an  equal  amount,  and  deposited 
with  the  petitioners  on  the  evening  of  every  day. 
Gomertdll  &  Co.  also  undertook  to  have  a  standing 
cash  balance  in  the  hands  of  the  petitioners  of  4000/., 
on  tiie  close  of  every  day's  transactions  on  the  account 
between  them  and  the  petitioners.  The  petitioners 
agreed  to  these  terms,  and  accordingly  in  March  1834 
advanced  and  lent,  or  otherwise  placed  to  the  account 
of  OamersalL8c  Co.  with  the  petitioners,  the  sum  of 
20,000/.;  and  tiie  petitioners  also  received  from  Gomer- 
sa//&Co.apromissorynote  for  20,000/.  dated  3d  of  April 
1884,  bills  and  securities  to  the  amount  of  10,000/.,  and 
other  bills  and  securities  to  the  amount  of  10,000/.  and 
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upwards*     And  it  was  further  agreed  between  the        ISS5. 
petitioners  and  GomersaU  &  Co.  at  the  time  of  entering      £z  parte 
into  this  arrangement,  that  the  note  for  20,000/. ,  and     vidoUMr^, 
all  the  other  bills  and  securities,  as  well  as  the  stand- 
ing cash  balance^  should  remain  with  the  petitioners 
lor  securing  them  the  re-payment  of  the  advance  of 
20,000/.,  and  indenmifying  them  against  any  loss  which 
they  might  sustain  either  in  respect  of  such  advance, 
or  in  respect  of  any  other  advance  which  should  be 
made  to  Gomersall  &  Co.,  or  otherwise,  in  respect  of 
the  account  so  kept  by  the  petitioners  as  their  bankers. 
Upon  the  footing  of  the  above  agreement,  Gomersall 
&  Co.,  on  the  20th  March  1834,  addressed  to  the 
petitioners  the  following  letter : — 


''  London,  3d  month,  20th  1884. 
»  Vere  Sapte  &  Co. 
"Esteemed  friends, — It  is  our  wish  to  have  a  per- 
manent loan  with  your  firm  of  20,000/.,  against  which 
we  are  anxious  to  give  you  that  security,  that  even 
under  the  most  unlikely  disastrous  circumstances  you 
would  be  protected,  which  we  consider  you  would  be, 
by  lodging  the  following,  viz.  the  joint  note  of  our  firm 
for  Ae  full  amount  of  the  loan ;  and,  as  collateral  secu- 
rity, we  will  deposit  10,000/.  in  bills  not  to  be  moved, 
and  10,000/.,  ditto,  to  be  with  us  during  the  day ;  and 
further,  a  standing  balance  on  the  account  every  night 
of  4000/.    We  are  respectfully,  your  friends, 

«  Gomersall  Gandell  8s  Co." 

In  pmsuance  of  this  agreement,  Gomersall  &  Co. 
continued  to  draw  upon  the  petitioners,  from  the  time 
of  the  advance  of  20,000/.   up  to  and  inclusive  of 

VOL.  IV.  X 
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isa5.        Saturday  the  20th  September  1884;  and  during  this 
cTparte      period  the  permanent  bills  and  securities  remained 
•Bd  othm.     ^  ^^  hands  of  the  petitioners  for  the  purposes  before 
mentioned^  and   Gomersall  &  Co.  every  evening  de- 
livered to  the  petitioners  bills  and  securities  of  various 
amountSi  but  not  less  than  10^000/.  on  any  occasion, 
unless  their  cash  balance  in  the  hands  of  the  petition- 
ers exceeded  the  sum  of  4000/. ;  and  every  morning 
they  received  the  last-mentioned   bills  and  securities 
back  again  from  the  petitioners^  to  be  used  by  them 
in  the  way  of  their  business ;  which  last-mentioned  biUs, 
or  others  of  equal  amount,  were  returned  to  the  peti- 
tioners on  the  evening  of  every  day.    The  petitioners 
alleged,  that  they  considered  themselves  at  liberty,  if 
the  state  of  the  account  of  Gomersall  &  Co.  rendered 
it  expedient,  to  refuse  to  re-deliver  to  them,  on  the 
morning  of  any  day,  the  securities  which  they  had  so 
deposited  and  lodged  with  the  petitioners. 

On  the  morning  of  the  SOth  September  1834,  when 
the  business  of  the  banking-house  commenced,  Gomer-^ 
iaU  &  Co.  were  indebted  to  the  petitioners  in  the  sum 
of  35,516/.  \2s.  8c/.;  and  the  petitioners  had  in  their 
hands  cash  of  Gomersall  &  Co.  to  the  amount  of 
1990/.  1 6$,  10c/.,  besides  the  promissory  note  for  20,000/., 
and  the  other  bills  and  securities  permanently  lodged 
with  them ;  and  they  had  also  in  their  hands  bills  and 
securities,  of  which  Gomersall  &  Co.  were  to  have  the 
use  in  the  above  manner  during  the  day,  amounting  to 
14,S94/.  68.  Id,    These  last-mentioned  bills  were  deli- 
vered out  to  Gomersall  &  Co.  in  the  ordinary  course  of 
business,  and  on  the  footing  of  the  agreement;  and 
various  payments  were  made  by  the  petitioners  to  the 
order,  and  on  the  account  of  Gomersall  &  Co.,  during 
the  last-mentioned  day,  at  the  close  of  which  Gomersall 
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ft  Co.  were  indebted  to  the  petitioners  in  the  sum  of       1^^^- 
SRy386L  I2s.  8<f .,  the  cash  balance  of  Gomermll  &  Co.       £x  parte 
temainitig  in  the  petitioners*  hands  amounting  only  to     |^  othen. 
6/.  Os.  4d.    Shortly  before  the  closing  of  the  bank  on 
the  evening  of  the  20th  September  1834^  Gomersall  & 
Co.  sent  to  the  petitioners  various  bills  and  securities^ 
on  the  fboting  of  the  before^mentioned  agreement, — 
some  of  which  were  the  same  as  those  which  had  been 
delivered  out  to  them  in  the  morning,  and  others  were 
substituted  fbr  those  which  had  been  disposed  of  by 
them  in  the  course  of  their  business  on  that  day, — 
and  they  at  the  same  time  sent  to  the  petitioners  a 
message  to  the  effect,  that  as  they  had  disposed  of 
some  of  the  bills  so  delivered  to  them  on  the  morning 
of  the  last-mentioned  day,  and  had  also  drawn  out  the 
cash  balance,  which  they  ought  to  have  left  in  the 
hands  of  the  petitioners,  they  had  given  additional 
security  to  the  petitioners,  by  means  of  the  bills  and 
securities  so  last  delivered  to  and  lodged  with  them. 
It  appeared,  that  this  over-drawing  constituted  a  fur- 
ther loan  of  9000/.,  and  that  the  bills  last  deposited 
amounted  in  the  whole  to  the  sum  of  2S,666{.  14«.  2d. ; 
among  these  was  the  promissory  note   in  question, 
which  bore  date  the  15th  September  1834,  and  whereby 
the  bankrupts  promised  to  pay  to  Gomersall  &  Co., 
or  order,  three  months  after  date,  10,000/.  for  value 
reeeived;  and  which  note  was  indorsed  by  Gomeriall 
ft  Co.  to  the  petitioners.    The  account  between  the 
petitioners  and  Gomersall  8c  Co.  was  closed  on  the 
evening  of  the  20th  September  1834,  without  any  fur- 
ther advance  of  money  by  the  petitioners,  who  still 
retained  in  their  hands  the  several  securities  above 
mentioned,  including  the  promissory  note  for  10,000/. 

x2 
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1835.        Gamersall  &  Co.  afterwards  stopped  payment,  when 

£~^       Vere  &  Co.  gave  them  a  letter  of  licence  for  the  pay- 

VxRB        ment  of  the  balance  due  to  them«  but  which  letter  of 

and  othen. 

licence  was  afterwards  recalled. 
On  the  30th  September  1834,  a  fiat  in  bankruptcy 

« 

was  issued  against  Bentley  Deare  &  Co.  The  peti- 
tioners had  applied  to  prove  the  promissory  note  for 
10,000/.,  but  the  Commissioner  rejected  the  proof. 

The  prayer  was,  therefore,  that  the  petitioners  might 
be  at  Uberty  to  go  in  under  the  said  fiat,  and  prove 
for  the  amount  of  the  note ;  that,  if  it  should  appear 
expedient,  all  proper  parties  and  witnesses  might  be 
examined  vivd  voce,  on  the  hearing  of  the  petition ; 
that  all  the  examinations  taken  under  the  fiat,  which 
related  to  the  note  and  the  petitioners'  debt^  might  be 
ordered  to  be  produced ;  and  that  no  dividend  might 
be  declared,  without  making  provision  for  the  payment 
of  so  much  as  the  petitioners  might  be  entitled  to 
receive  in  respect  of  their  debt. 

Mr,  Swanston,  Mr.  Bethell,  and  Mr.  Bacon,  appeared 
in  support  of  the  petition.  The  defence,  which  it  is 
supposed  will  be  attempted  to  be  set  up  by  the  other 
side,  in  opposition  to  this  prodf,  is,  that  the  note  in 
question  came  into  the  hands  of  GcmersaU  &  Co., 
without  their  giving  any  consideration  for  it ;  and  con* 
sequently  that  the  petitioners,  to  whom  they  transferred 
it,  had  no  better  right,  than  GomersaU  &  Co.  possessed 
against  the  bankrupts,  the  makers.  There  may  be 
perhaps  another  view  of  the  case  presented  to  the  Court 
by  the  respondents,  and  that  is,  that  the  note  was 
obtained  by  GomersaU  &  Co.  by  fraud.  It  may  be 
objected  that  Bentley,  who  deposited  this  note  with 
GomersaU  &  Co.,had  no  authority  to  use  the  name  of  the 
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partnership  firm,  and  therefore  that  the  other  partners  1835. 
are  not  bound  by  his  acts.  But  the  petitioners  dealt  ex-  j^  ^ 
clusively  with  Gamersall  &  Co.,  and  had  no  transactions  J'^ 
whatever  with  Bentley  Deare  &  Co.  [Erskine,  C.  J. 
If  the  note  was  not  paid  away  by  Gomersall  &  Co.^  but 
merely  deposited  with  the  petitioners  as  a  pledge,  then 
the  petitioners  would  take  it  with  all  its  infirmities.] 
The  note  was  deposited  with  Vere  &  Co.  for  a  valuable 
consideration,  namely,  for  a  bonajide  debt  owing  to 
them  by  GomersaU  &  Co.,  which  all  the  securities  held 
by  them  were  not  sufficient  to  realize.  Gomersall  & 
Co,  therefore  could  not  take  this  note  out  of  the  hands 
of  Vere  &  Co.,  without  paying  them  the  debt.  A  promis- 
sory note  is  a  negodable  instrument;  and  consequently 
the  legal  interest  in  this  note  passed  to  Vere  &  Co.  by 
the  mere  delivery  of  it  from  Gomersall  &  Co.    There 

• 

was  nothing,  on  the  face  of  the  note,  to  excite  any  un- 
usual vigilance  on  the  part  of  Vere  &  Co.,  nor  had  they 
the  slightest  reason  to  suspect  that  any  fraud  had 
entered  into  the  composition  of  the  note.  [Sir  6.  Rose. 
Although  Vere  &  Co.  had  the  dominion  of  the  note, 
8till  it  was  a  dominion  clothed  with  a  trust  for  the  benefit 
of  Gamersall  &  Co.,  the  cestui  que  trusts;  and  it  then 
becomes  a  question,  whether  a  trustee  can  enforce 
against  a  third  party  what  the  cestui  que  trust  has,  no 
power  to  enforce.]  [Brskinef  C.  J.  As  Bentley  &  Co. 
appear  in  this  transaction  to  have  been  in  the  nature 
of  sureties  for  Gomersall  &  Co.,  may  they  not  insist 
upon  your  realizing  first  aU  the  securities  as  against 
Gomersall  &  Co.,  before  you  are  entitled  to  make  any 
xlaim  against  Bentley  &  Co.  ?]  The  note  was  made  pay- 
able to  GomersaU  &  Co.,  and  was  indorsed  by  them 
before  they  delivered  it  to  Vere  &  Co.  [Erskine,  C.  J. 
That  yoa  can  recover  at  law,  is  clear)  but  when  you 
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isa5.        recover  at  law,  the  question  is,  for  whom  you  hdd  the 
£["~^      proceeds.]    The  state  of  the  account  between  the  peti- 

ttti  odyin.  ^^^'^  ^^^  Gcmersall  &  Co.  decides  that  question 
clearly  in  favour  of  the  petitioners;  for  the  balance  due 
to  them  from  Gomersall  &  Co.  exceeds  the  vhok 
amount  of  the  securities  they  hdd.  Mr.  Deare  has 
made  an  affidavit  on  behalf  of  the  respondents^  in  which 
he  swears  that  Bentley  was  guilty  of  fraud,  and  Aat 
Gomersall  &  Co.  were  privy  to  the  fraud.  But  thou|^ 
Deare  and  Richardson  both  complain  that  their  partus 
Bentley  had  defrauded  them,  they  nevertheless  per- 
mit him  to  continue  to  manage  the  financial  concerns 
of  the  house.  Mr.  Deare  then  swears,  that  Gemersail 
lent  money  to  Bentley  to  enable  him  to  abscond,  and 
that  no  consideration  was  given  for  the  note  by  Gomer* 
sail  &  Co.  But  all  these  allegations  fail  to  diow,  that 
Vere  &  Co.  had  any  notice  whatever  of  the  transactbna 
between  Bentley  and  Gomersall,  It  appears,  that  the 
Commissioner's  reasons  for  rejecting  the  proof  was,  tint 
the  note  was  obtained  by  fraud  on  the  part  of  Gommail 
.&  Co.,  and  that  whether  it  was  obtained  by  fraud,  or 
was  stolen,  was  precisely  the  same  thing;  that  as  GomoT" 
sail  &  Co^  could  have  no  right  against  Bentley  &  C6.,in 
req>ect  of  the  note,  so  Vere  &  Co*  could  have  no  better 
right;  that  the  note  could  not,  under  these  drctinfr- 
stanoes,  be  brought  into  the  marifiet;  and  that  the  BOttj 
bdng  for  so  large  an  amount  as  10,000/.i  ought  to  have 
excited  the  vigilance  of  Vere  &  Co.  in  ascertaining  ils 
validity.  But  whatever  might  be  the  fraud  as  between 
Bentley  &  Co.  and  Gomersall  &  Co.,  there  was  Dooe 
whatever  as  between  the  latter  and  Vere  &  Co%  The 
note  passed  from  Gomersall  &  Co..  to  Vere  &  Cow  in 
the  same  way  as  the  other  securities.  Bentley  was  the 
accredited  agent  of  the  house,  and  drew  the  aote  whilat 
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baviDg  fiill  authority  so  to  do.  It  will  be  contended^  18ai»« 
however^  that  Beniley  &  Co.  must  be  treated  as  sure**  ^ms^ 
ti^  for  the  payment  of  the  sum  mentioned  in  the  note*  ^^^*_^ 
aad  that  Vere  &  Co.  have  released  them  by  gbing  time 
to  Gamer^U  b  Co.  But  the  case  of  CarMtairs  v.  JR0I* 
laton  (a)  is  an  answer  to  that  mode  of  reasoning ;  f<»  it 
was  there  held,  that  a  release  by  the  indorsee  of  a  poKH 
■ttssoiy  note  to  the  payee,  who  had  indorsed  it,  did  not 
prevent  the  indorsee  firom  recovering  against  the  maker* 
[Sir  G.  Rase.  BetUle^  &  Co.  may  still  call  on  Vere  & 
Co.  to  dispose  of  all  the  available  securities  in  their 
hands,  before  they  come  upon  Bentlejf  &  Co.  for  the 
amount  of  this  note,]  The  case  of  £r  parte  Blaj^- 
kam  (&)  is  an  authority  in  &vour  of  this  proof,  and  the 
only  question  is,  as  to  the  propriety  of  any  reservatioii 
of  the  dividends. 

Mr.  •/.  MueseU,  and  Mr.  Hoggine,  for  the  respondents* 
It  appears  by  the  examination  <^  GomersaU  before  the 
pMnmiBsioner,  that  GomersaU  &  Co.  were  largely  indebted 
to  BmUley  &  Co»  at  the  very  time  that  Beuileg  drew 
this  note;  therefore  Vere  &  Co.  could  have  no  mx% 
daim,  even  at  law,  against  Bentley  &  Co.  on  the  note, 
than  what  GomereaU  &  Co.  possessed.  The  fact  1% 
that  BetUl^B  partners  have  accused  GomenaU  &  Co* 
of  passing  bills  and  notes  into  the  market,  which  they 
knew  to  have  been  forged  by  Bentley.  Neither  Deare 
vtsxt  RicbardsoMf  who  were  BentUy's  partners,  knew  any 
tlmg  of  thia  [womissory  note  for  lOfiOOL,  until  afler  the 
insolvency  of  GumereaU  &  Co.  But  the  right  of  Vere 
&  Co.  to  cmne  upon  die  makers  of  this  promissory  note 
is  very  questionaUe,  even  if  the  note  had  been  a  good 
ime,  and  had  been  given  to  GomersaU  &  Co.  for  a  valu- 

(n)  5  Taunt.  661.  (6)  8  Yes.  631. 
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1835.  able  consideration;  for  there  was  no  absolute  transfer 
EsTpiurto  ^^  ^^^  "^^®  ^^  ^^^  ^  ^^*  '^''^^  floating  deposit  of  bilk 
uiroUiera.  *"^  notes,  which  were  left  with  them  every  night  by 
Gcmersall  &  Co.,  might  be  taken  away  by  GamergaU  & 
Co.  the  following  morning;  they  kept  the  key  of  the 
case  in  which  the  notes  were  placed,  and  Vere  &  Co. 
liad  no  right  to  appropriate  any  of  them  to  the  liquida- 
tion of  their  account.  The  indorsement  of  Gomersall 
&  Co.,  which  appears  on  this  particular  note,  is  a  strong 
proof  of  fraud  on  their  part ;  as  it  was  quite  contrary  to 
their  usual  mode  of  business  for  them  to  indorse  any 
of  the  notes,  which  they  deposited  with  Vere  &  Co. 
Vere  &  Co.  then  can  have  no  better  right  against  Bent-^ 
ley  &  Co»,  than  Gomersall  &  Co.  possess;  for  the  mere 
fact  of  the  delivery  of  a  bill  of  exchange  to  a  party  who 
is  a  creditor,  does  not  amount  to  a  transfer  of  the  bill; 
as  the  pre-existing  debt  does  not,  of  itself  alone,  consti- 
tute the  party  a  holder  for  valuable  consideration;  De  la 
Ckaumette  v.  Bank  of  England  (a).  In  order  to  create  a 
consideration,  there  must  be  some  subsequent  dealing, 
some  forbearing  by  the  creditor  to  sue  or  press  the 
debtor.  [Erskiney  C.  J.  Was  there  not  such  a  contract 
of  forbearance  here,  by  reference  to  the  previous  agree** 
ment  between  Vere  &  Co.  and  GomersaU  &  Co.  ?]  Vere 
&  Co.  were  mere  trustees  in  this  case,  and  accountable 
to  Gomersall  &  Co.  Bentley  &  Co.  must  be  considered 
in  the  character  of  sureties  for  Gomersall  &  Co. ;  and 
as  Vere  &  Co.  have  given  a  letter  of  licence  to  Gamer* 
sail  &  Co.,  they  have  consequently  discharged  Bentley 
&  Co.  the  sureties*  It  is  true,  that  the  letter  of  licence 
was  afterwards  recalled ;  but  it  is  immaterial,  whether 
the  time  given  was  a  year  or  a  day ;  for  if  it  was  for  ever 
80  short  a  time,  it  equally  discharges  the  surety;  Ex 

(a)  9  B.  &  C.  208. 


CASES  IN  BANERUPTCr«  30ft 

parte  Sffnth{a).    Supposing,  however,  that  Vere  &  Co*       1835. 
had  a  right  to  appropriate  to  theur  own  use  any  of  the      ^Tmrte 
bills  and  notes,  which  had  been  deposited  with  them     ^J^!S!L,. 
for  a  special  purpose,  no  act  of  appropriation  in  fact 
took  place  until  after  the  bankruptcy  of  Bentiey  &  Co., 
when  Vere  &  Co.  for  ihe  first  time  entered  this  note  in 
their  books.     But  the  respondents  rely  upon  the  point 
they  have  before  urged,  that  the  note  was  fraudu- 
lently procured  from  Bentiey  by  Gomereall  &  Co.;  and 
that  Vere  &  Co.,  not  baring  used  due  caution  in  inquir- 
ing into  the  real  state  of  circumstances  under  which 
Gomersall  &  Co.  obtaiiied  possession  of  the  note,  can 
stand  in  no  better  situation  than  GamersaU  &  Co.; 
GiU  V.  Cubitt  (6),  De  la  Chaumette  y.  Bank  of  Eng- 
land{c).  Strange  v.  Wigney^d), 

Mr.  Stoanston^  in  reply.  It  is  not  necessary  to  enter 
into  a  minute  scrutiny  of  the  transactions  between 
Gomersall  &  Co.  and  Bentiey  &  Co.  The  only  ques- 
tion in  this  case  is,  did  the  note  come  into  the  pos- 
session of  GamersaU  &  Co.  by  fraud,  or  by  contract? 
If  by  fraud,  then  indeed  an  ulterior  question  might 
arise,  as  to  whether  the  petitioners  had  notice  of  the 
fraud.  But  it  is  clear,  from  GamersaWs  examination 
before  the  Commissioner,  that  it  oame  into  their  pos- 
session by  contract.  He  there  states,  that  the  note  in 
question  was  with  others  deposited  with  him  by  Bentiey, 
in  consequence  of  a  prerious  arrangement  made  be- 
tween them;  and  that  ontiie  17th  and  18th  August,  ap- 
plication had  been  made  to  him  by  Bentiey,  for  advances 
to  enable  Bentley's  house  to  carry  on  their  buriness. 
Bentiey  makes  a  definite  arrangement,  ascertains  the 

(a)  3  Brown,  1.  (fr)  3  B.  &  C.  466* 

(e)  9  £,  &  a  300.  id)  6  Biog.  677. 
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lSd5.       amount.  Ibat  wiH  W  requredj  and  Iben  this  note  aloiig 


£x  pai^  ''^^^  others  was  given  by  him  to  GamarioU  8c  Co.  Am 
anTttthtti.  ^  ^  improhabiUty  that  BentUy't  partnert  should  con- 
tinue  their  confidence  in  hinij  so  as  to  penmt  him  to 
make  this  arrangement^-**-the  feet  wa8»  as  avowed  by 
J)0are  in  his  affidavit,  that  they  did  do  so;  and  the 
arrangement  was  made  just  before  a  projected  journey 
of  Beutlejf  into  Yorkshirei  where  he  expected  to  receiye 
a  krge  sum  of  money.  If  the  case  is  to  rest  on  the 
performance  by  GomerutU  &  Co.  of  the  contract  made 
by  them  with  BeniUy^  we  say  that  the  contract  was  per- 
formed by  the  stipulated  advancea  being  made*  The 
cases  cited  on  the  other  side  have  no  application  to  the 
I»eflent;  they  aU  tamed  on  the  question  of  fraud.  In 
Gill  V.  Cubitt  (a),  the  bill  of  esiLchange  had  been  stolen^ 
and  the  question  there  was,  whether  the  holder  of  it 
was  a  bona  fak  holder.  [Sir  J.  Cross  referred  to  Ex 
parte  JEUis  (&),  where  a  point  arose  somewhat  similar  to 
that  in  tins  case.]  If  the  note  then  is  to  be  considered 
as  acquired  by  contract  by  Gomersall  &  Co.,  and  as 
such  available  in  the  hands  of  a  b<nd  fde  holder,  there 
is  an  end  of  the  case.  For  in  the  mode  in  which 
Vsre  &  Cp»  acquired  the  possession  of  this  note,  there 
is  nothing  to  interfere  with  their  right  to  render  it  avai^ 
able  towards  the  liquidation  of  the  debt  due  to  them 
from  Gamersail  &  Co.;  nor  would  the  state  of  accounts 
between  GomersaU  &  Co«  and  JB^nliiy  8c  Co.  in  anyway 
vary  that  right.  As  to  the  construction  of  the  agree- 
ment of  QowkersaU  &  Co.  to  deposit  every  evening  with 
Ver€  &  Co.  lulls  to  the  amount  of  10,000/.,  which  were 
to  be  returned  in  the  morning  to  GawursaU  &  Co.,  and 
used  by  them  during  the  day,-4t  is  verified  by  the  aft* 

(a)  Supr^ 

(b)  2  Deac.  k  Clu  645.    ReTersed  on  arpnt,  9  Itoc.  k,  Ch.  376. 
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dftfit  in  suj^rt  of  the  petition^  that  ibtt  bwkef a  had  «       183^. 
light,  if  they  ehosej  to  refiiae  to  re-deKvor  the  bilk  m      sTpant 
the  morning ;  and  thkt  GameruUl  &  Co^  instead  of    ^iJo^. 
getting  credit  from  Vere  &  Co.  to  the  amount  of  SOfiQOl.^ 
the  sum  stipulated  in  the  agreement,  obtained  credit 
with  them  to  the  extent  <^  33,000/.    lErshin€,C.J.  The 
diflBcdty  you  have  to  contend  with  isi  whether  you  can 
carry  the  case  of  the  deposit  of  a  note  as  a  j^dgCj  fur- 
ther than  the  case  where  a  note  is  dehrered  by  a  party 
to  another,  to  whom  he  owes  an  antecedent  debt;  in 
which  case  Lord  TaUerdenheld,  that  the  mere  dehTety 
of  the  note,  without  any  thing  further,  would  not  pass 
the  property  in  it(e).]    It  has  been  the  uniform  prao*. 
tioe  in  bankruptcy,  to  aUow  the  holder  of  a  bill,  which 
is  giTen  in  payment  of  a  pre-existing  debt,  notwith* 
standii^  it  may  be  an  acaMnmodatitm  bill»  to  prove 
|he  amount  under  a  commissioa  against  one  of  the 
partiea  to  it    The  case  before  Lord  Tenierden^  waa  noi 
one  idative  to  an  accommodation  bill»  but  a  Bank  of 
En^^and  note,  which  had  been  stolen  before  it  got  into 
the  hands  of  the  pftrty  who  remitted  it  to  his  creditor* 
In  this  case^  Gmmersail  &  Co*,  on  the  morning  of  the 
20th  September,  were  indebted  to  Vere  &  Co*  in  the 
amount  of  8£^000/.;  this  was  16,000/.  more  than  waa 
anticyated>  when  the  parties  entered  into  the  agree- 
iMnt.    The  course  of  dealing  between  them  was,  that 
the  Tery  moment  the  bills  itnd  notes  reached  the  bankers 
hy  their  clerk*  they  were  oititled  to  hold  them  as  secu- 
lities*    In  the  moroiog  of  that  day,  Fsre&  Co*  delivered 
wt  securitiea  to  GamermU  &  Co.  to  the  amount  of 
14^000/.,  and  paid  their  drafts  to  the  amount  of  2000/^ 
and  in  the  evening  Gomersall  &  Co*  delivered  to  them 
biUa  amounting  to  1£,000/^  besides  this  note  for  10,000/. 

(a)  See  P«  la  Chaumit^  t«  Baak  qf  Suglund,  9  B.  &  C.  217. 
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1885.       There  was  therefore  a  good  end  ample  consideration 
ETpwte      P^^^  hy  Vere  &  Co.  for  this  note.    It  is  quite  dear, 
anToSien      ^^^  there  was  no  contract  or  dealing  of  any  kind  be- 
tween Vere  &  Co.  and  Bentley  &  Co.^  nor  any  privity 
as  to  the  dealings  between  Bentley  &  Co.  and  Gomermll 
&  Co.    But  it  so  happensi  that  the  paper  of  Bentley  & 
Co.  comes  into  the  possession  of  Vere  &  Co.  by  the 
ordinary  legal  transfer;  and  what  we  contend  for  is, 
that  Vere  &  Co.  have  a  right  to  marshal  these  securities, 
so  as  to  make  them  the  most  available  for  the  payment 
of  their  debt.    We  do  not  rest  their  claim  merely  on 
the  written  memorandum,  but  also  on  the  daily  course  of 
dealing  between  the  parties.    |[Sir  J,  Cross.  If  Gamer-- 
sail  &  Co.  had  asked  any  person  to  itccommodate  them 
with  his  acceptance,  to  be  sent  in  to  Vere  &  Co.  in  the 
evening,  would  not  the  acceptor  be  held  liable  to  Vere 
&  Co.  for  the  amount  ?]    There  can  be  no  doubt  that 
Vere  &  Co.  might  sue  that  party  on  his  acceptance. 
With  respect  to  Vere  &  Co.  being  considered  trustees 
for  GomersaU  &  Co.,  it  is  very  true  they  may  be  so  in 
some  sense  of  the  word,  as  all  other  persons  are  to  a 
certain  extent,  with  whom  any  property  is  lodged  to 
secure  the  payment  of  a  debt.    But  when  do  they  be- 
come trustees  ?    Not  till  «fter  their  debt  is  paid ;  nor 
ought  they,  under  that  pretence,  to  be  deprived  of  the 
right  of  availing  themselves  of  the.  security  towards 
satisfaction  of  their  debt.    It  is  a  setded  rule,  with 
respect  to  bills  deposited  with  a  party  as  collateral  secu« 
rities  for  a  debt,  that  be  has  a  right  to  prove  on  all  the 
securities,  until  he  receives  SOs.  in  the  pound  on  the 
amoimt  of  his  debt;  Ex  parte  De  Ta8tet{a). 

Erskine,  C.  J.— If  this  note  had  been  handed  over 

(ft)  1  Bom,  10. 
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to  the  i>etitioner8  in  the  ordinary  way  of  business^  or  by       IBS5. 
way  of  discount,  it  wonid  baTe  been  then  immaterial  to      £x  p,^ 
omsider  what  was  the  state  of  circumstancesi  as  between     ^oOiln. 
GamersaU  &  Co.  and  Beniley  &  Co«    But  such  was  not 
the  mode  of  transfer ;  it  was  delivered  to  the  petitionersi 
in  pursuance  of  a  previous  special  arrangement  made  be* 
tween  them  and  GamersaU  &  Co«    It  is  said,  that  as  all 
the  bills,  which  were  handed  over  to  the  petitioners  in 
the  evening  of  the  80th  September,  were  deposited  as 
a  security  for  the  general  balance  due' to  them  from 
QomersaU  &  Co.,  and  the  petitioners  might  sue  at  law 
upon  them,  they  have  therefore  a  right  to  prove  the 
amount  of  this  note  against  the  estate  of  Bentley  &  Co.; 
and  that  it  would  be  no  answer  to  say,  that  the  note 
had  been  obtained  by  Bentley  &  Co.  by  fraud, — or  that 
the  bankrupt  was  entitled  to  insist  on  the  other  securi- 
ties being  applied  by  the  petitioners,  in  the  first  instancej 
towards  the  payment  of.  their  debt,  amounting,  as  it 
did,  to  so  large  a  sum  as  Sd,0(K)/.    But  it  appears  to 
me,  that  that  is  not  the  true  way  of  considering  this 
question ;   for  the  bills  were  not  paid  away  to  Vere  & 
Co^  nor  intended  to  be  appropriated  by  them  to  their 
own  use,  but  were  to  be  restored  to  GamersaU  &  Co* 
the  following  morning.   Their  right,  thereforci  to  make 
them  available  would  depend  on  two  circumstances, 
namely,  the  state  of  the  account  between  Vere  &  Co. 
and  GamersaU  &  Co.,  and  the  state  of  the  account  be- 
tween GamersaU  &  Coi  and  Bentley  &  Co.    The  law 
on  this  subject  is  laid  down  by  Lord  JEMan  in  his 
judgment  in  Ex  parte  Bloxham  (a).    If  there  had  been 
a  good  consideration  given  by  GamersaU  &  Co.  to 
Bentley  &  Co.  for  the  note,  then,  according  to  what 
.  Lord  Eldan  says  in  the  case  referred  to,  the  petitioners 

(a)8V«.581. 
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1885.       miglit  prove  against  the  estate  6f  Bentletf  fc  Co.,  and 
-      '        tecehre  dividends  on  the  amount  of  such  proof;  but  if 

£z  parte  *^  ' 

y>R>        it  was  an  aocommodation  note,  the  petitioners,  altbouch 

and  others.  *  o 

they  might  prove  the  amount  of  the  note  against  Ben^ 
ley  ft  Co.,  would  only  be  entitled  to  dividends  on  the 
amount  of  the  real  consideration  given  for  the  note  by 
ChmenaU  &  Co>  to  Bentleg  ft  Co.  It  has  been  con* 
tended,  that  as  the  note  was  deposited  as  a  general 
security  with  Vere  &  Co.  for  the  payment  of  the  balance 
of  86,000/.,  they  could  avail  themselves  of  it  to  its  foil 
extent.  But  as  it  was  not  given  in  payment  of  a  debt, 
nor  for  the  purpose  of  being  discounted,  it  would  de* 
pend  on  the  state  of  accounts  between  GhmerMJl  ft  Co< 
and  Bentky  &  Co.  as  to  what  interest  passed  to  the 
petitioners.  It  has  been  said,  that  the  note  was  obtained 
by  Gomersall  ft  Co.  by  fraud ;  but  I  do  not  think  that 
either  Gamermllf  or  his  partner  Gandell,  was  cognisant 
of  any  ftaud.  They  might  have  had  good  reason  to 
supposing  that  Bentley  was  acting  with  the  authority 
and  approbation  of  his  partners,  and  that  he  drew  the 
note,  in  pursuance  of  the  previous  arrangement  made 
when  all  parties  were  present  Still  it  must  be  consi- 
dered, as  being  in  the  character  of  an  accommodation 
note ;  for  at  the  time  this  note  was  delivered  to  Gomet* 
tall  ft  Co.,  there  were  other  securities  in  their  hand^ 
which  had  been  previously  delivered  to  than  by  Beni* 
ley^  and  the  subsequent  advances  of  Oomenatl  ft  Co. 
were  on  the  faith  of  other  bills.  But,  supposing  that 
the  advances  made  by  Gomeriall  ft  Co.  were  on  die 
faith  of  this  note  for  10,000/.,  still  the  amount  of  those 
advances  being  only  1600/.,  they  would  only  have  a 
claim  to  that  extent.  Then,  would  the  deposit  of  this 
note  by  Gomenall  &  Co.  with  Vere  ft  Co.  give  the  lat- 
ter a  greater  right,  than  what  Gamersall  &  Co.  them- 
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selfes  possessed?    My  present  impression  is^  that  it        18S5. 
would  not.    Bat  there  is  also  this  further  circumstance      ji^^^e 
in  the  case.    The  note  was  deposited  in  pursuance  of     ^.Tq" « 
a  previous  agreement^  under  which  10,000/.  in  biUs 
were  to  be  deposited  by  Gomersall  &  Co.,  which  were 
not  to  be  moved,  and  10,0002.  more  in  bills,  which  were 
to  be  with  Gomersall  &  Co.  during  the  day,  but  to  be 
again  deposited,  or  other  bills  to  the  like  amount,  every 
evening  with  Vere  &  Co.    The  bills  and  notes  there- 
fore  deposited  every  evening  were  a  collective  security, 
in  conjunction  with  the  other  bills  and  notes  to  the 
amount  of  10,000/.,  which  were  left  as  a  permanent 
security.     It  appears,  that  on  the  evening  of  the  20th 
September  Gomersall  &  Co.  deposited  with  the  peti- 
tioners bills  and  notes  to  the  amount  of  22,666/.  I4tf.  2^/., 
which,  with  the  10,000/.  previously  deposited  as  a  per- 
manent security,  would  amount  to  a  deposit  of  more 
than  S2,000/.,  as  a  security  for  the  stipulated  advance  of 
80,000/.     Then,  have  not  the  assignees  of  Bentley  ft 
Co.  a  right  to  say  to  the  petitioners — '  you  must  first 
account  for  all  the  other  securities,  before  you  can  come 
against  our  estate  V    Now,  it  is  nowhere  shown,  that 
any  portion  of  the  20,000/.  would  be  due  to  Vere  & 
Co.,  if  all  the  other  securities  were  to  be  made  availa>- 
Me,  and  the  proceeds  to  be  applied  in  reduction  of  that 
sum.    If  they  had  shown  this,  I  should  hold  that  they 
might  then  prove  against  Bentley  &  Co.'s  estate  for  the 
amount  of  this  note,  and  receive  diridends  on  their 
proof  unlal  the  amount  of  the  balance  of  the  20,000/., 
but  not  the  balance  of  the  whole  of  their  debt,  was 
completely  discharged.    For,  notwithstanding  the  sum 
of  86,000/.  was,  actually  due  to  Vere  &  Co.  at  the  time 
of  the  deposit  of  the  note,  yet,  according  to  the  terms 
of  the  agreement,  the  note  was  only  in  fact  deposited 
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U$5.       to  secure  the  sum  of  20,000/.    It  therefore  appears  to 
g^^^      mei  at  present,  that  the  petitioners  have  not  made  out 

anJoSiert.  *  ^^'^^  ^  entitle  them  to  prove  the  amount  of  the  note 
against  the  estate  of  BentUy  &  Co.  But  I  should  wish 
to  consider  the  case  a  little  further,  before  I  deliver  my 
final  opinion. 

Sir  J.  Cross. — As  the  Court  intend  to  connder  of 
their  judgment,  I  had  rather  say  nothing  at  present. 
The  importance  of  the  case  certainly  deserves  a  delibe^ 
rate  judgment. 

Sir  G.  Ross.— If  I  were  satisfied,  that  on  the  SOth 
September  Vere  &  Co.  were  the  bond  fide  holders  of 
the  note,  for  a  valuable  consideration,  then  I  should 
think  that  they  would  have  a  right  to  prove  the  amount 
of  it  against  the  estate  of  Bentley  &  Co.,  without  any 
r^ard  to  the  state  of  the  account  between  GomersaU 
&  Co.  and  Bentley  &  Co*  If,  for  instance,  I  could 
find  that  the  note  was  passed  by  GromersaU  Sc  Co.  to 
Vere  &  Co.  in  payment  of  an  antecedent  debt,  then  I 
should  say  that  Vere  &  Co.  were  the  legal  holders. 
But  it  is  impossible  to  say,  that  the  note  ever  passed  to 
them,  qud  payment;  for  this,  as  well  as  the  others  which 
accompanied  it,  were  reclaimable  by  GomersaU  &  Co.  in 
the  morning.  If  the  note  had  been  entered  by  Vere  & 
Co.  to  the  credit  of  GomersaU  &  Co.'s  account,  or  the 
amount  of  it  had  been  carried  by  them  in  rem  solutam, 
that  perhaps  might  have  given  them  a  right  of  proof. 
But  the  bankruptcy  of  Bentley  &  Co.  must  now  govern 
the  right  of  Vere  &  Co.,  as  it  existed  when  the  bank- 
ruptcy took  place.  We  can  only  imply,  that  a  conside- 
ration was  given  by  them  for  the  note,  by  reverting  to 
the  agreement.    The  terms  of  the  agreement  would 
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cerUinly  raise  a  consideration;  but  then  it  must  be  1^^^- 
dealt  with  strictly  within  its  terms ;  and  we  there  find,  £<  ptite 
that  the  deposit  of  the  bills  and  notes  was  intended  as  ^^  Itheiu 
a  collateral  security  for  the  loan  of  20,000/.  It  has 
been  contended  by  Mr.  Stcanston,  that  as  Vere  &  Co. 
were  creditors  of  Gamersall  &  Co.  to  the  amount  of 
35,000/.,  that  circumstance  would  give  them  a  greater 
nght  of  proof  upon  this  note.  But  it  appears  to  me, 
that  they  can  have  no  other  right  than  what  is  refera- 
ble to  the  agreement,  which  only  contemplated  a  daily 
deposit  of  bills  and  notes,  to  secure  S0,000/.  With 
regard  to  the  law  as  applicable  to  the  drawers  and 
acceptors  of  bills  of  exchange,  it  is  quite  sufficient,  I 
admit,  at  law,  merely  to  look  to  the  instrument,  in  order 
to  ascertain  the  rights  and  liabilities  of  the  respective 
parties.  But  in  bankruptcy,  where  the  assets  are 
equitably  distributed,  the  practice  is  different ;  so  that 
although  the  holder  of  a  bill  might  clearly  recover  on  it 
at  law,  yet  in  bankruptcy  many  circumstances  might 
prevent  his  proof.  I  must  first  inquire  into  the  nature 
of  the  contract  between  the  original  parties  to  the 
instrument,  before  I  can  admit  the  holder's  right  to 
prove  against  the  acceptor.  And,  in  the  present  in- 
stance, I  must  ask  myself,  what  value  the  makers  of  this 
note  have  received  from  those  to  whom  it  is  made  pay- 
able, before  I  can  determine,  that  the  petitioners  have 
a  right  to  prove  the  amount  against  the  estate  of  the 
makers ;  and  it  would  require  something  more  to  satisfy 
me  on  this  head,  than  what  I  have  already  collected,  as 
to  the  amount  of  the  advances  made  by  Gomersall  & 
Co.  to  Bentley  8c  Co.  I  think,  that  the  bankrupts  can 
only  be  treated  as  quasi  sureties  for  Gomersall  &  Co.;| 
VOL.  IV.  y 
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atid  may  claim  the  benefit  of  every  incident  of  which  a 
surety  is  entitled  to  avail  himself  for  his  own  relief. 

The  case  stood  this  day  for  final  judgment,  when  a 
new  affidavit  was  tendered  to  explain  some  facts  as  to 
the  dealings  between  Bentky  &  Co.  and  GomersaU  & 
Co. ;  which  gave  rise  to  a  somewhat  irregular  and  pro- 
tracted discussion.  The  affidavit^  however,  was  finally 
rejected ;  and  the  Chief  Justice  then  pronounced  the 
following  judgment : — 


Erskine^  C.  J. — If  the  topics  which  have  been 
Urged  to-day  by  the  counsel  on  either  side,  had  been 
overlooked  by  the  Court  in  forming  its  opinion^  or  if 
the  argument  now  pressed  upon  us  had  laid  any  just 
ground  for  further  deliberation,  the  Court  would  wil- 
lingly have  given  the  case  further  consideration;  but  as 
all  the  points  now  suggested  have  been  already  fully 
considered,  it  will  be  unnecessary  further  to  delay  the 
judgment  of  the  Court. 

The  question  arises  upon  a  proof  tendered  by  Vere 
&  Co.,  under  a  fiat  against  Bentley  &  Co.,  upon  a  pro- 
missory note  made  by  Bentley  in  the  name  of  his  firm, 
for  10,000/.,  payable  to  GomersaU  and  GandeUj  and 
by  them  specially  indorsed  to  Vere  &  Co.  The  proof 
was  rejected  by  the  Commissioner,  upon  the  ground,  as 
it  should  seem,  that  the  note  had  been  obtained  by 
GomersaU  by  frauds  and  had  been  received  by  the 
holders  without  due  caution.  Upon  this,  Vere  &  Co. 
petitioned  this  Court  that  their  proof  might  be  ad- 
mitted, and  their  application  has  been  resisted  by  the 
assignees  on  these  grounds :  Jirst,  on  the  ground  of  fraud ; 
Mecondbft  that  at  least  the  note  was  given  by  Bentley  & 
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Co.  without  consideration;  and  that  having  been  depo-        I8d5. 
sited  with  the  petitioners  as  collateral  security  for  a  pre-      ETparta 
existing  debt^  the  holders  could  have  no  better  title        J^" 
than  the  indorsees,  and  that  as  Gomersall  and   Gan- 
dell  could  not  have  proved  against  BentUy  &  Co/s 
estate,  so  neither  could  the  petitioners ;   and  thirdly ^ 
that  the  bankrupts  were,  in  substance  and  in  equity, 
only  sureties  for  Gomersall  and  Gandelly  and  that  the 
petitioners  had  given  time  to  Gomersall  &  Co.,  and 
had  thereby  discharged  Bentley  &  Co.  , 

We  are  all  of  opinion,  that  the  first  objection  is  not 
made  out,  in  fact.    When  the  case  was  before  the  Com- 
missioner, it  appeared  that  Bentley  had  drawn  the  note 
in  question,  with  another  for  a  like  sum,  in  the  name  of 
bis  firm,  on  the  18th  of  September  last  in  GomersalTs 
presence ;  and  that  a  few  days  before,  Bentley*s  part- 
ners had  disclosed  to  Gomersall  their  suspicions,  that 
Bentley  had  been  guilty  of  fraudulent  practices  in  cir- 
culating the  paper  of  the  firm,  and   intimated  their 
intention  of  withdrawing  from  Bentley  the  management 
of  their  pecuniary  affairs,  which  had  till  then  been 
principally  entrusted  to  him ;  and  there  was  no  direct 
evidence  before  the  Commissioners,  to  show  for  what 
purpose  the  notes  had  been  given,  except  that  Gomer^ 
saU  stated  that   they    were   drawn  in  pursuance  of 
an  arrangement  made  between  his  partner  Gandell, 
and  Bentley's  partners;   but   GandeU  was  not  exa- 
mined before  the  Commissioner,  to  explain  what  this 
arrangement  was.     By  an  affidavit,  however,  made  in' 
this  Court,  an  explanation  is  given  by  Gandell  upon 
that  head,  to  the  effect  that  it  had  been  agreed  be- 
tween hunself  and  Bentley*Q  partners,  that  they  should    . 
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IB35.  give  their  notes  as  a  security  for  monies  to  be  advanced 
ETparte  ^J  Gomersoll  &  Co.  to  Bentley  &  Co.,  as  occasion  might 
anJoulere.  require.  And  it  appears,  that  the  sum  of  1660/.  was  actu- 
ally advanced  thereon.  But  it  is  said,  that  GandelFs 
affidavit  was  filed  so  late,  that  the  assignees  had  no 
opportunity  of  answering  it,  which  they  could  have  done 
by  a  direct  contradiction  ;  and  it  is  to-day,  for  the  first 
time,  asked,  that  the  case  may  again  stand  over,  to  afford 
the  assignees  the  opportunity  of  so  doing.  It  might  be 
a  sufficient  answer  to  this  application,  to  say,  that  it 
should  have  been  made  at  an  earlier  stage  of  the  pro- 
ceedings. But  we  are  of  opinion,  that,  independently 
of  GandelVs  affidavit,  there  is  not  sufficient  evidence 
of  any  fraudulent  collusion  between  GomersaU  and 
Bentley  \  and  that  if  there  had  been,  as  there  is  no  evi- 
dence of  any  knowledge  of  such  fraud,  or  of  any  want 
of  due  caution,  on  the  part  of  Vere  k  Co.,  the  objec- 
tion, as  against  them,  must  fail ;  and  that  the  cases  of  Gfill 
V.  Cubitty  Strange  v.  Wigney,  De  la  Chaumette  v.  The 
Bank  of  England^  and  the  other  cases  cited  on  the  ar- 
gument, do  not  apply.  And  though  it  is  true,  that  a 
partial  consideration  only  was  given  by  Gomersoll 
and  Gandelly  and  that  for  the  residue  Bentley  &  Co. 
may  be  considered  in  this  Court  as  mere  sureties  ;  yet 
we  are  of  opinion,  that  that  circumstance,  and  the  fact 
that  the  note  was  transferred  to  Vere  &  Co.  as  a  security 
for  a  pre-existing  debt,  present  no  valid  objection 
to  their  proving  it  under  Bentley's  bankruptcy.  For 
this,  the  cases  of  JEx  parte  Crosley  (a),  and  Bx  parte 
Bloxham  (i).  would  be  sufficient  authorities,  if  authority 
vere  wanting;  and  these  cases  are  in  no  degree  affected 

(a)  Cook's  B.  L.  157.  (6)  6  Vei.  449. 
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by  the  dictum  of  Lord  Tenterden  in  J)e  la  Chaumetti  v. 
The  Bank  of  Engiand,  which  was  pressed  upon  us  at  the 
argument, — for  that  observation  was  founded  upon  the 
conclusion,  that  the  pluntiff  in  that  case  held  the  note 
merely  as  the  agent  for  the  party  from  whom  he  re- 
ceived it. 

It  was  next  said,  that  Vere  Sc  Co.  had  given  Ume  to 
Gomermil  Sc  Co.,  and  had  thereby  discharged  Bentta/ 
&  Co.  But  even  if  we  consider  Bmtley  &  Co.  in  the 
light  of  mere  sureties  for  GomermU  Sc  Co.,  and  assume 
that  Vere  &  Cu.  gave  Ooiifrsull  &  Co.  time,  which 
was  but  indistiiicily  proved,  thi^,  in  the  absence  of  all 
evidence  tbat  I  I'n-  &  Co.  knew  that  the  note  was  ^ven 
without  con  sill  i;  111  iJoiij  would  iillbrd  no  answer  to  their 
claim ;  for  it  was  decided  in  the  case  of  Carstairs  y. 
RoUettone  (a),  that  even  a  release  of  the  ^ayee  of  an 
accommodation  note,  when  the  holder  was  ignorant  of 
the  fact  that  it  was  an  accommodation  note,  was  no 
discharge  of  the  maker.  All  the  objections,  therefore, 
raised  by  the  assignees  to  the  proof  claimed  by  the 
petitioners  have  been,  we  think,  satisfactorily  an- 
swered. But  it  occurred  to  the  acute  and  experienced 
mind  of  Sir  George  Rose,  that  as  Gotnertail  &  Co.  had 
depouted  with  Vere  &  Co.  other  securities  to  the 
amount  of  33,666/.,  as  a  collateral  security  for  the  same 
debt  in  respect  of  which  the  10,000/.  note  was  depo- 
Mted,  the  assignees  of  Bentley  &  Co.  had,  as  repre- 
senting the  creditors  of  a  surety,  an  equitable  right  to 
have  those  securities  applied  to  the  liquidation  of  that 
debt,  and  to  insist  that  the  estate  of  Battley  &  Co.  > 
should  be  made  responsible  only  for  the  unpaid  balance. 
And  we  are  all  of  opinion,  that  in  the  result  the  bank- 
(a)  STauDl,5SI. 
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1S55.  rupt's  esUte  can  only  be  called  upoo  to  make  good  any 
^~"  deficiency  that  may  remain  after  realiaing  those  eecu- 
ritiea.  But  we  are  also  of  opinion,  that  the  bankrupt's 
estate  is  liable  to  the  full  amount  of  such  deficiency, 
not  exceeding  10,000/.,  and  that  Vere  &  Co.  are  there- 
fore endtled  to  prove  to  the  full  amount  of  the  note ; 
but  to  receive  dividends,  only,  until  from  the  dividends 
and  the  proceeds  of  such  other  secwities  they  shall  have 
received  S0«.  in  the  pound  upon  the  debt,  for  which  the 
securities  in  question  were  given.  That  this  is  the 
true  and  the  only  limit  vi'  ilie  petitioiKi'^  right,  is  clearly 
established  by  the  case:^  collected  in  .Mr.  Cooke's  Bank- 
rupt Law,  page  176,  tlie  reauU  of  uliich  he  sums  up 
thus: — "If  a  bill  of  exchange  ur  prumissory  note  ia 
drawn  by  way  of  accommodation,  yet  the  party  holding 
it  for  a  valuable  consideration,  though  less  than  the 
amount,  is  entitled  to  prove  against  all  the  parties  but 
those  from  whom  he  received  it,  to  the  whole  extent  of 
the  bill  or  note,  and  receive  the  dividends,  provided 
they  do  not  amount  to  more  than  20s.  in  the  pound  on 
the  consideration  that  he  gave."  It  is  true,  that  in  the 
case  of  Ex  parte  BU>xam,  in  the  matter  of  Purdy  (a), 
Lord  Rogslyn  held,  that  as  the  creditor  could  only 
recover  against  an  accommodation  acceptor,  at  law, 
damages  to  the  amount  of  the  debt  due  to  the  holder 
from  the  indorser,  so  he  could  only  prove  to  the  same 
amount  in  bankruptcy.  But  the  same  question  having 
been  raised  by  the  same  petitioners  in  another  bank* 
ruptcy  before  Lord  Eldon,  as  reported  in  6  Vex.  449., 
Lord  Eldon  recognized  the  doctrine  established  by  tbe 
earlier  cases,  and  held,  that  the  holder  was  entitled 
to  prove  for  the  full  amount  of  the  note,  and  to  receive 

(0  «  V»i.  448. 
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dividends  till  the  debt  was  fuUy  paid,  saying,  if  the  16S5. 
petitioners  can  only  prove  the  amount  of  their  debt,  eTmtw 
they  have  not  the  full  benefit  of  the  security;  and  -Jf'JiJL- 
afterwards,  upon  a  re-hearing  of  the  former  petition  in 
the  matter  of  Purdy^  Lord  Eldon  ordered  the  proof  to 
be  admitted  to  the  full  amount  of  the  bill;  although  in 
that  case,  as  in  this,  the  creditor  also  held  the  accept* 
ances  of  other  parties  as  security  for  the  same  debt; 
but  he  limited  his  right  to  the  dividends  upon  that 
proof  to  such  sums  as  would,  together  with  the  pro* 
ceeds  of  the  other  securities,  pay  iOs.  in  the  pound  on 
the  debt,  fer  which'^such  securities  were  given. 
'  With  a  view  therefore  to  the  dividends,  though  not 
to  the  proof,  it  becomes  material  to  ascertain  the  amount 
of  the  debt,  to  which  the  securities  in  question  are  appli* 
cable.  On  the  part  of  the  petitioners,  it  was  contended 
that  they  were  entitled  to  apply  them  to  the  Kquida* 
lion  of  the  whole  balance  due  to  them  at  the  time  of 
BeiUhy  &  Co.'s  bankruptcy;  and  that  as  the  debt 
would  exceed  the  aggregate  amount  of  all  the  secu* 
rities,  they  were  not  only  entitled  to  prove,  but  to 
receive  dividends  to  the  full  amount  of  the  10,000/., 
independently  of  all  reference  to  the  value  of  the  other 
securities.  First,  they  insisted  that  the  securities  were 
expresdy  deposited  as  a  collateral  security  for  the  wbole 
balance  of  35,000/. ;  and,  secondly,  that  if  not  expressly 
deposited  for  that  purpose,  yet  that  being  in  their  hands 
«8  bankers,  they  were  entitled  in  right  of  their  general 
lien  to  apply  dieon  to  their  general  balance.  At  the 
time  of  die  argument,  I  was  inclined  to  think  that  the 
deposit  made  on  the  90th  of  September  could  only  be 
taken  bb  made  under  the  written  agreement ;  and  that 
all  the  securities  must  be  taken,  as  placed  in  the  hands 
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18S5.  of  Vere  &  Co.  to  secure  the  re-payment  of  the  original 
ETwte  I^A^  of  SOfiOOl.  and  interest.  But,  upon  looking  more 
■JTothen.  cai'efuUy  into  the  depositions,  I  think  it  is  plain,  that 
though  the  permanent  deposit  of  the  securities  for 
10,000/.  was  made  for  the  original.loan  only,  yet  that 
the  note  in  question,  and  the  other  contents  of  the  bill- 
case  left  on  the  £Oth  of  September,  were  deposited  as 
security  for  the  second  loan  of  3000/.,  as  well  as  for  the 
original  loan  of  20,000/.,  thus  making  the  amount  of 
the  delbt  secured  by  the  deposit  larger  than  the  amount 
of  the  securities,  exclusive  of  Ootnersall  &  Co.'s  and 
the  note  in  question ;  and  I  am  now  satisfied,  that  there 
is  nothing  to  prevent  our  giving  full  effect  to  the  con- 
tract of  the  parties  in  respect  of  that  deposit,  though 
made  to  secure  a  pre-existing  debt.  But  it  is  perfectly 
clear  from  the  evidence,  that  neither  the  depositors, 
nor  the  depositaries,  considered  the  securities  as  pledged 
for  any  larger  amount;  on  the  contrary,  they  all  admit, 
in  their  examination  before  the  Commissioners,  that 
the  contents  of  the  bill-case  were  expressly  left  as  a 
security  for  the  23,000/. 

This  brings  us  then  to  this  question,  whether  the 
bankers  have,  in  respect  of  their  general  lien,  a  right 
to  apply  the  proceeds  of  these  securities  to  the  further 
balance  said  to  be  due  to  them  in  respect  of  discount 
transactions,  wholly  distinct  from  the  loans  which  the 
securities  were  intended  to  secure?  As  a  general 
proposition,  it  is  true  that  a  banker  has  a  lien  for  the 
general  balance  of  his  account  on  all  securities  in  his 
hands,  whether  expressly  deposited  for  that  purpose,  or 
not.  But  upon  what  ground  does  this  lien  rest  ?  Not 
upon  any  inflexible  principle  of  the  common  Jaw,  but 
upon  an  implied  contract  arising  out  of  the  general 
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course  of  dealing  amongst  bankers,  in   which  every        1S35, 
customer  is  presumed  to  have  acquiesced ,  unless  the       ^    ^ 
contrary  appears.    But  no  such  inference  can  be  drawn^        J'l* 
when  an  express  contract,  inconsistent  with  that  in- 
ference, is  proved  ;  and  in  this  case,  the  debtor  having 
expressly  deposited  these  securities,  as  a  security  for  a 
specific  portion  only  of  a  general  balance  then  due» 
all  inference  that  it  was  intended  as  a  security  for  the 
whole  of  the  general  balance  is  excluded ;   and  this 
view  of  the  case  is  supported  by  the  decision  in  Vanr 
derzee  v.  Willis  (a),  to  which  Mr.  Stpanston  has  referred. 
If,  then,  the  petitioners  have  no  lien  on  the  securities 
for  any  sum  beyond  the  23,000/.  and  interest,  a  Court 
of  Elquity  would  compel  them  to  apply  the  proceeds  of 
those  securities  to  the  liquidation  of  that  debt,  and 
would  restrain  them  from  recovering  against  the  surety 
more  than  the  balance  left  unsatisfied.    When,  there- 
fore,  this  Court  is  called  upon,  in  the  administration  of 
the  surety's  estate,  to  order  the  petitioners'  proof  to  be 
admitted,  it  is  bound  to  protect  the  interests  of  the 
other  creditors,  by  restraining  the  payments  in  respect 
of  that  proof,  so  as  to  work  out  for  them  all  the  equities 
which  the  surety,  if  solvent,  might  have  enforced  by 
suit.    And  this  may  be  done,  by  directing  the  proof  to 
be  admitted  for  the  whole  10,000/.,  and  by  declaring 
that  the  note  in  question,  and  the  other  securities  in 
the  petition  mentioned,  were  held  by  Vere  &  Co.  as 
collateral  securities  for  the  two  loans  of  £0,000/.  and 
3000/.,  with  interest ; — that  the  proceeds  of  the  other 
securities  shall  be  deducted  from   that  debt; — and 
that  Vere  &  Co.  are  entitled  to  receive  dividends  on 
•their  proof,   until  they  shall  have  received  full  pay- 
ment of  the  unsatisfied  balance. 

#  (a)  3  Br.  C.  C.  21. 


322  CASES  IN  BANKRUPTCY. 

1834. 


Ex  parte  Joseph  Datt  and  William  Les,  assignees, 
and  Henry  Munn. — In  the  matter  of  Edwabd 
Chambers^  Henry  Clarke  Grander,  and  Richard 

Chambers. 

Jan,  16  and  16. 

ijSh"  circuin-  "^HE  facts  of  this  case  were,  that  the  bankrupts  were 
stances  of  ac-     bankers  m  copartnership,  and  on  the  2d  of  October 

quiescence,  and  *  * 

where  the  bank-  ^gig  ^   joint  commission  issned   against  them,  and 

nipt  has  lain  by  ^^  ^ 

for  22  years       Humphrey  Mills  was  chosen  assignee.     Milh  was  snb- 

without  taking  ir        ^  o 

any  active  steps  Bcquently  declared  bankrupt,  and  William  Brown  was 
mission,  this  choseu  in  his  stead.  He,  however^  died  in  the  year 
upon  petition  of  18^3,  whereupon  the  petitioners  Davy  and  Lee  were 
purchaMr*n°nder  appoint^d.  The  separate  estate  of  Granger  formed 
^nT^n'^L'^''"'  the  principal  funds  to  be  distributed.  It  consisted  of 
junction  to  re-    many  freehold  and  leasehold  houses,  rent-charges,  and 

strain  actions  ^  '  o     ' 

commenced  by  ground  rents :  but  shortly  previous  to  the  commission, 
against  pur-       Granger  attempted  to  conrey  away  this  property  to  one 

chasers  under 

the  commission.  William  Fry,  to  whom  it  was  assigned  without  con* 

sideration,  and  to  whom  possession  was  given.  The 
recovery  of  the  property  occasioned  the  assignees  much 
litigation  with  Fry,  who  was  aided  by  Granger,  and 
who  threw  every  difficulty  in  the  way  of  the  assignees, 
by  revising  to  surrender  himself  to  be  duly  examined 
under  the  commission.  In  1813  Granger  however 
applied  for  an  enlargement  of  the  time  for  his  sur- 
render, but  he  never  surrendered  himself  accordingly ; 
whereupon  warrants  were  issued  for  his  committal, 
which  were  not  executed,  as  Granger  kept  out  of  tbe 
way  for  several  years  afterwards. 

In  August  1818  Granger,  by  the  assignees*  consent, 
obtained  an  order  for  the  Commissioners  to  receive  his 
surrender,  and  for  passing  his  exanmmtion,  and  the 
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19di  March  1819  neae  appointed  for  that  purpose ;  but        IS$4. 

in  consequence  of  his  gross  prevarications,  he  was*  after      £z  parte 

several  ac^oumnients,    committed   to   Exeter  Castle^     andotben. 

under  warrant  hearing  date  the  same  month  of  March 

1819.      After  several  subsequent  attempts  to  induce 

him  to  give  satisfactory  answers,  between  the  years 

1819  and  1823,  he  was,  at  length,  on  the  1st  May  1823, 

discharged  from  custody,  under  the  impression  that  he 

was,  and  had  been  for  some  time  previously,  in  a  state 

of  unsoundness  of  mind*    His  conduct  caused  great 

increase  of  expense  to  the  estate  ;  and  as  no  satisfac** 

tory  disclosures  were  made,  it  became  necessary  that 

the  litigation  with  Fry  should  be  compromised.    A  divi* 

dend  of  10s*  in  the  pound  had  however  been  declared* 

SooB  after  Grcaligef'%  dischai^  from  custody,  namely^ 

in  Michaelmas  term  1824,  he  oottimenced  an  action 

of  trover  against  one  Richard  G^o^rge^  for  die  recovery 

of  a  box,  containing  things  of  no  value,  dieted  to  have 

been  deposited  wkh  him  by  the  bankrupt     George 

delivered  the  box  to  Brown^  the  then  assignee;  and  he 

Srwm^  as  the  action  was  in  fact  brought  to  disturb  the 

oommission^  defended  it ;  and,  upon  a  plea  of  ^  statute 

of  limitations,  die  bankrupt  was  nonsuited.    The  costs 

of  this  isK^tion,  though  taxed,  were  never  paid  by  tbe 

bankrupt,  as  he  kept  out  of  the  way.    In  April  1825, 

and  in  October  1828,  With  Granger's  knowledge,  varbus 

estates  of  Granger's  were  sold  in  diffierent  lots  to  di£- 

fecent  purchasers,  which  sales  were  all  duly  completed 

by  the  assigaees ;  Mr.  Jfunn,  the  petitioner^  bemg  a 

puduner  of  oee  of  the  lota.    The  safe  of  ^dieae  estates 

had  been  muoh  delayed  in  conseqnesee-of  dbe  litigation 

with  i^ry,  and  the  Consequeolt  inability  to  ccnaplete  dw 

title«    All  the  purchasers  had  been  greatly  amioyed  by 


Davy 
md  others* 
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1S54.  the  yexatious  claims  and  threats  of  proceedings  at  law 
Exparte  ^7  Gra^^ i  ^"^d  in  1832  he  commenced  no  less  than 
eleyen  actions  of  ejectment  against  eleven  different 
purchasers  of  the  estates^  one  of  whom  was  the  peti- 
tioner Munn ;  whereby  the  assignees  were  also  much 
harassed  by  claims  for  indemnity  by  these  different 
purchasers.  Granger  never  passed  his  final  exami- 
nation,  nor  did  he  ever  obtain  his  certificate. 

The  petition  then  alleged,  that  during  the  21  years 
for  which  the  commission  had  subsisted.  Granger  never, 
upon  any  occasion,  took  any  step  to  try,  in  a  lawful  and 
regular  manner,  either  by  action  at  law,  petition,  or 
otherwise,  the  validity  of  the  commission ;  except  that 
on  the  28th  September  1832  he  presented  a  petition 
to  this  Court,  praying  to  supersede  it,  as  to  himself. 
This  petition  was  however  dismissed  with  costs,  to  be 
paid  by  the  bankrupt,  on  the  ground,  as  it  appeared, 
of  his  long  acquiescence  under  the  commission.  These 
costs  were  never  paid,  as  the  bankrupt  contrived  always 
to  keep  out  of  the  way,  and  was  in  a  very  low  state  of 
circumstances.  The  two  other  bankrupts,  Edward 
and  Richard  Chambers,  died  long  since,  having  duly 
submitted  to  the  commission,  and  obtained  their  certi- 
ficate, and  without  having  ever  disputed  the  validity  of 
the  commission. 

In  addition  to  these  facts,  which  were  stated  in  the 
petition,  it  also  appeared  that  the  assignee.  Brown, 
about  the  year  1814,  had  commenced  an  action  against 
some  party  under  the  commission,  which  was  tried 
at  the  assizes.  He  went  down  prepared  to  prove  the 
joint  act  of  bankruptcy,  but  was  taken  by  surprise, 
and  failed  to  support  the  commission,  and  was  in 
consequence  nonsuited.      He    afterwards  moved   for 
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and  obtained  a  rule  for  a  new  trial,  but  it  did  not        1834. 
appear  what  further  proceedings  were  taken.  £2  pi^^ 

The  petition  prayed  an  injunction  against  the  bank-  ^^  othen^ 
nipt,  Granger,  and  his  agents,  to  restrain  them  from 
disputing  the  validity  of  the  commission,  and  to  restrain 
the  continuance  of  the  actions  of  ejectment  already 
oommenced  against  the  several  purchasers,  or  the  com- 
mencement of  others :  and  that  Granger  might  be  or- 
dered to  join  in  confirming  the  titles  to  such  purchasers, 
and  that  he  might  pay  the  costs  of  the  petition. 

Mr.  BetheU,  in  support  of  the  petition,  after  stating 
the  above  facts,  was  stopped  by  the  Court. 

Mr.  Stoanston  and  Mr.  RtisseU,  appeared  ombehalf 
of  the  respondent,  the  bankrupt,  Mr.  J7.  C  Granger. 
The  model  of  this  case  is  no  doubt  that  of  J5x  parte 
Hornby,  in  the  matter  of  TarIeton{a),  before  Lord 
Brougham.  But  the  grounds  of  our  objection  to  the 
present  petition  are  threefold.  We  contend,  1st.  That 
this  Court  has  no  jurisdiction  to  grant  an  injunction  at 
all;  because  a  bill  in  equity  is  necessary  for  that  purpose. 
2dly.  That  before  an  injunction  could  be  granted  by 
any  Court,  the  assignees  must  show  that  there  is  a  bond 
fide  commission, — not  only  that  the  existing  commission 
stood  in  law  unsuperseded,  but  that  it  was  a  good  and 
valid  commission  at  the  time  it  issued.  And  Sdly.  That 
in  this  case  there  has  been  no  such  act  of  acquiescence 
on  the  part  of  Mr.  Granger,  as  will  authorize  the  pre- 
sent application,  [Sir  G.  Rase.  It  will  also  be  neces- 
sary for  you  to  consider,  how  far  a  purchaser  under  a 
commission  is  bound  to  show  its  validity,  upon  an  appli- 

(a)  Mont.  &  Bli.  1. 
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1834.  C8tk>n  of  this  nature.]  We  will  take  these  objections 
Ezrarte  separately;  and  Ist, — ^Whether  this  Court  has  juri»- 
u^otiien.  ^i<^^i^^  ^^  grant  an  injunction  on  petition?  The  case 
of  Ex  parte  Hornby  (a),  where  one  of  the  questions 
waSy  whether  the  Court  of  Chancery  would  grant  the 
injunction  on  petition,  without  bill,  can  afford  little  argu- 
ment in  favour  of  this  petition.  For  there,  as  may  be 
collected  from  the  judgment  (&),  that  question  was  aban- 
doned ;  the  objection  principally  relied  on  being,  whe- 
ther there  was  not  an  active  acquiescence  under  the 
commission.  Notwithstanding  that  case,  therefore,  we 
contend  that  the  Lord  Chancellor,  before  the  constitu- 
tion of  this  Court,  could  not,  as  sitting  in  bankruptcy 
alone,  grant  an  injunction,  without  a  bill  filed.  Though 
some  instances  may  have  occurred  where,  in  bank- 
ruptcy, an  injunction  may  have  issued  on  petition  only, 
yet  that  may  be  said  to  have  happened,  from  the  two 
characters  of  Chancellor  and  Bankruptcy  Judge  being 
united  in  one  and  the  same  person ;  and  there,  as  the 
power  existed  in  the  individuals  either  by  the  one  mode 
or  the  other,  they  might  have  exercised  that  power  on 
petition  only,  to  avoid  the  circuity  and  delay  of  filing  a 
bin  for  that  purpose.  But  this  Court,  being  constituted 
as  a  Court  to  determine  matters  in  bankruptcy  alone, 
cannot  exercise  so  large  a  jurisdiction  as  Chancellors 
may  have  been  wont  to  do.  The  jurisdiction  in  bank- 
ruptcy over  the  subject-matter,  in  this  case,  originates 
with  the  commission:  till  that  commission  came  into 
existence,  there  could  be  no  jurisdiction  at  all.  In 
order  therefore  to  the  exercise  of  any  of  the  powers  of 
this  Court,  it  must  be  shown  that  the  commission  is 
legally  good.    Whether  this  commission  is  so,  is  a  ques- 

(a)  Mont.  &  Bli.  1.  (6)  Id.  p,  10. 
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tion  which  it  is  not  competent  to  this  Court  to  try.     It        1SS4. 
is  purely  a  legal  question,  and  must  be  tried  at  law.       -      "  ' 
[Sir  G.  Rose.  During  the  earlier  years  of  my  practice        P^^J 

And  othcn* 

m  bankruptcy,  it  certainly  was  the  generally  received 
opinion,  that  an  injunction  could  not  be  granted  upon 
petition,  but  that  a  biD  was,  in  all  cases,  necessary  for 
that  purpose.  But  before  I  retired  from  the  bar,  it 
had  become  the  settled  practice  in  bankruptcy  to  grant 
that  relief  on  petition.  I  was  counsel  in  the  case  of 
Ex  parte  Hornby ,  and  though  I  find,  in  the  report  of 
that  case  (a),  I  am  set  down  as  counsel  for  the  peti- 
tioner, yet  my  impression  is  that  I  was  to  have  argued 
against  it,  and  was  to  have  contended  that  the  Court 
had  no  jurisdiction,  except  upon  bill  filed;  but  I  thought 
the  contrary  then  so  well  settled,  that  I  did  not  venture 
to  offer  any  argument  the  other  way.]  We  say,  that  it 
was  only  because  bankruptcy  happened  to  be  adminis- 
tered by  the  Lord  Chancellor,  that  injunctions  ever 
came  to  be  granted  on  petition;  and  though  Lord 
Chancellors  might  do  this  as  equity  judges,  yet  this 
Court,  having  a  jurisdiction  limited  to  bankruptcy  mat- 
ters alone,  has  no  such  extensive  powers  as  the  Lord 
Chancellor  had.  It  is  impossible  to  contend,  that  any 
statute  of  bankruptcy  gave  this  power  of  granting  in- 
junctions. Lord  JEldon*s  final  opinion,  before  he  retired 
from  the  bench,  was,  that  it  could  only  be  done  on  bill 
filed.  This  we  gather  from  JEx  parte  Glossop  (b),  to 
which  we  shall  more  particularly  refer  presently.  And 
ii  will  be  found,  that  that  case  is  conclusive  on  the  point, 
that  a  bill  must  be  filed ;  while  no  decision  can  be  found, 
which  goes  so  far  as  to  determine  positively,  that  a 
petition  alone  is  sufficient.    To  this  we  may  also  add. 


I 

I  (a)  Mont.  6c  B.  9.  (b)  2  GI.  8c  J.  268. 

I 

I 
i 
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1834.       that,  with  some  occasional  exceptions  during  Lord 

ETroirto      EldofCs  chancellorship,  it  has  been  the  uniform  practice 

^"V^        since  and  during  the  time  when  Lord  Thurlow  held  the 

aod  others.  ^ 

seals^  not  to  order  an  injunction  on  petition.  With 
regard  to  the  cases  upon  this  subject.  Ex  parte  Horrin 
by  {a)  affords  no  guide  whatever  for  the  judgment 
of  this  Court.  There  the  Court  were  so  entirely 
against  the  respondent  on  the  merits,  that  it  was 
manifest  that  if  the  petition  had  been  rejected,  the 
very  next  day  a  bill  might  have  been  filed,  on  which 
an  injunction  would,  as  of  course,  have  been  granted 
by  the  very  same  judgp.  It  was  not  likely,  therefore, 
that,  having  his  mind  so  fully  satisfied  on  the  merits,  he 
would  have  sanctioned  such  an  unnecessary  expense, 
unless  the  respondent  had  urged  it  on  him  very  strongly, 
which  from  what  has  fallen  from  Sir  G,  Rose,  and  from 
the  report  itself,  it  is  manifest  the  respondent  did  not. 
l^Ershine  C.  J.  You  seem  to  overlook  that  part  of  the 
judgment  in  that  case,  where  the  Lord  Chancellor 
says  (ft),  ^'  The  only  case  conveying  the  notion  that  it 
ought  to  be  by  bill,  is  that  o(JEx  parte  Glossop  (e);  and 
that  case  seetns  to  be  an  exception  to  the  general  rule; 
for  not  only  in  many  cases  it  has  been  decided,  that  the 
mode  of  petition  is  competent,  but  in  two  or  three,  that 
it  is  the  only  competent  course,  and  that  a  proceeding 
by  bill  is  irregular."]  In  JEx  parte  Warwick  (rf)  a  peti- 
tion was  presented  by  the  lessor  of  a  bankrupt  lessee, 
for  payment  of  rent  due  after  the  bankruptcy,  and  for 
compensation  for  hay  &c.  carried  off  the  premises  by 
the  assignees ;  and  it  was  dismissed,  because  the  Vice- 
Chancellor  thought  he  had  no  jurisdiction  to  grant  an 
injunction,  except  in  the  cases  mentioned  in  the  6  G.  4. 

(a)  Monu  &  Bli.  1.  (6^  Id.  p.  10.  (c)  2  Gl.  &  J.  268. 

id)  Back,  327. 
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c  16.  s.  75.9  or  where  the  petition  made  out  a  case  of  1834. 
waste.  The  case  of  Ex  parte  Nutt  (a)  negatively  shows,  ETparte 
that  the  Court  would  n6t  grant  an  injunction  to  restrain  an?othen. 
an  action  of  trover  against  the  assignees  to  try  the  valir 
dity  of  the  commission.  There  Lord  Thurlaw  said^ 
**  that  the  act  of  bankruptcy  was  plain ;  but  if  it  hacl 
been  doubtful^  he  would  not  have  granted  an  issue 
after  a  year  and  a  halfs  delay,  and  other  acts  of  acqui- 
escence ;  but  he  observed,  that  '^  if  the  party  were 
really  no  bankrupt,  she  was  not  without  remedy,  for  she 
may  briqg  an  action  against  the  assignees."  In  Flower 
yr.  Herbert  (b),  before  Lord  Hardwicke,  a  motion  was 
made  to  stay  proceedings  in  an  action  against  the  assig- 
nees, and  being  founded  upon  a  bill  filed,  the  motion 
was  granted.  In  Kirkpatrick  v.  Dennett  (c)  a  bill  was 
filed;  and  though  certainly  the  Vice-chancellor  ex- 
pressed a  strong  opinion  in  favour  of  proceeding  by 
petition  only,  yet  the  demurrer  in  that  case  was  allowed, 
upon  the  ground  that  the  bill  did  not  contain  allegations 
sufficient  to  induce  the  Court  to  think  there  was  equity 
for  an  injunction.  [Sir  J.  Cross.  In  the  case  of  £Ix 
parte  Grant  {d)f  which  was  on  petition.  Lord  Eldon 
issued  an  injunction  to  restrain  the  bankrupt  from  pro- 
secuting an  ejectment  commenced  after  seven  years 
acquiescence.  Surely,  such  a  decision  ought  to  govern 
us  on  the  present  occasion.  It  may  be  assistant,  also,  to 
consider  analogous  cases.  In  lunacy,  all  applications 
are  by  petition ;  yet  no  one  will  doubt  but  that  injunc- 
tions have  often  issued,  without  bills  being  filed.  So 
agam,  put  the  case  of  an  action  of  trespass  commenced 
against  an  officer  of  the  Court  of  Chancery,  for  an  act 

(a)  1  Atk.  101.  (b)  2  Ves.  sen.  326. 

(0  1  Sim.  &  S.  408 ;  1  Gl.  &  J.  300.        (ci)  Buck,  90. 

VOL.  IV.  Z 
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1894.       done  ia  discharge  of  his  duty ;  the  latter  Court  does  not 
■^Z^      wait  for  a  bill  being  filed,  but  at  once,  on  a  summary 
ftttd  •Umm.     *Pphcation,  restrains  the  action  and  tries  the  right  of 
action  itself.    In  like  manner,  also,  it  proceeds  in  cases 
of  sequestration.]  «  There  is  no  analogy  between  such 
cases  and  the  present.    If  the  object  there  is  to  try  the 
Talidity  of  the  sequestration,  then  the  Court  of  Chan- 
eery  would  not  deprive  the  party  aggrieved  of  bis  legal 
remedies,  and  of  his  right  to  try  the  subject  at  law.     In 
Ex  parte  GlQ8sop{a)  a  petition  was  presented,  and  there 
Lord  Eldon,  after  having  examined  all  the  cases,  said,  he 
was  satisfied  "  that  the  only  remedy  was  by  bill.**    This 
case  was  long  subsequent  to  that  of  Ex  part€  Grants 
So  that  whatever  may  have  been  the  practice  before 
that  case  was  decided,  it  must  be  attributed  to  the 
hasty  manner  in  which  bankruptcy  business  was  often 
got  through;  and  the  practice  must  be  considered  as 
reformed  by  the  weightier  judgment  of  Lord  Elthm, 
proved  upon  a  careful  review  of  all  the  preceding  cas^a. 
In  the  case  of  Ex  parte  Leigh  (&),  an  injunction  was 
indeed  issued  on  petition  only ;  and  though  the  objec- 
tion now  taken  was  urged  in  that  case,  Lord  Lynd^ 
hurstt  who  decided  it,  was  not  then  aware  of  Lord 
Eldon'B  judgment  in  Ex  parte  Glossap^  as  it  was  not 
then  cited ;  but  certain  it  is^  that  had  Lord  Eldom  con- 
tinued Chancellor,  a  different  result  would  have  been 
arrived  at.    Upon  the  whole  of  the  authorities,  and 
upon  the  weight  given  to  the  decisions  of  the  several 
Judges  before  whom  they  have  been  decided,  we  con- 
tend, that  the  only  way  in  which  an  injunction  can  be 
properly  obtained  is  by  bill.    However  ChancelloBB 
might  have  awarded  this  relief  on  petition  alone,  the 

(a)  2  G.  &  J.  268.  (6)  2  G.  &  J.  332. 
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institution  of  this  tribunal^  for  the  sole  purpose  of  de-       ]gj4. 

eidiog  questions  in  bankruptcy,  has  given  rise  to  a  very       S'"^ 

different  state  of  circumstances.     The  jurisdiction  in        ^^^^ 

tudoUitn. 

bankruptcy  and  in  equity,  for  the  purpose  of  granting 
injunctions,  has  become  separated ;  and  there  is  nothing 
in  any  statute  relating  to  bankruptcy,  ivrhich  confers  on 
this  Court  the  jurisdiction  to  order  injunctions  in  such 
eases  as  the  present.  Moreover,  whatever  was  the 
practice  prior  to  the  case  of  Ex  parte  Glossop,  it  was 
not  till  then  that  the  subject  was  maturely  considered ; 
and  the  matter  having  been  well  weighed  by  such  a 
mind  as  that  of  Lord  Eldon,  the  decision  in  that  case 
must  now  be  regarded  as  the  law  of  the  land. 

Ebskine,  C.  J. — The  only  question  now  before  the 
Court  (for  we  must  regard  it  as  a  preliminary  objection,) 
is,  whether  we  have  jurisdiction  to  issue  an  injunction 
to  restrain  the  bankrupt's  proceedings  at  law.  Our 
jurisdiction  is  objected  to,  on  the  ground  that  before 
the  constitution  of  this  Court,  the  Lord  Chancellor^  sit- 
ting in  bankruptcy,  had  no  power  to  issue  an  injunction, 
except  upon  a  bill  being  filed ;  and  therefore,  it  is  con- 
tended, neither  have  we.  I  regard  the  main  question  as 
one  purely  and  entirely  in  bankruptcy;  and  looking  at  it 
in  this  light,  it  is,  to  my  mind,  a  matter  of  surprise^  that 
we  should  be  called  on  to  say  we  have  no  jurisdiction. 
If  I  found,  that  the  last  case  before  the  establishment 
of  this  Court,  had  decided  that  which  the  respondent 
contends  for,  or  that  the  current  of  prior  authorities 
were  in  his  fiivour,  I  might  pause  for  a  moment.  But 
it  is  not  so ;  the  practice  has  uniformly  been  the  other 
way,  with  but  one  exception  ;  and  looking  at  the  words 
of  the  1  &  2  fF,  4*  c.  56.,  I  find  we  have  power  given 

%2 
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1834.        u^  ^  determine  all  such  matters  in  bankruptcy,  "  as 
"^~        now  usually  are,  or  lawfully  may  be  brought  by  peti- 

£x  pvtB 

Davt        tion,  or  otherwise,  before  the  Lord  Chancellor." 

Without  going  into  the  question  of  the  power  given 
to  us  under  the  words,  by  petition  ^'  or  otherwise,''  it 
is  enough  to  find  we  may  proceed  on  petition :  and  the 
only  question  is,  whether  the  Lord  Chancellor  has 
usually  granted  injunctions  like  the  present,  upon  peti- 
tion? It  is  said,  that  the  single  case  of  Ex  parte 
Glossap  obliges  us,  upon  the  present  application,  to 
renounce  our  jurisdiction.  Now,  whatever  weight  is  to 
be  given  to  Lord  Eldon's  decisions,  (and  no  man  is 
more  inclined  to  bow  to  them  than  myself,)  some  weight 
must  also  be  given  to  the  subsequent  decisions  of  Lord 
Lyndhurst  (a),  Lord  Brougham  (&),  and  the  Vice  Chan* 
cellor  (c).  By  these  learned  judges,  as  well  as  by  Lord 
Mdon  at  one  time,  it  has  been  held  to  be  the  general 
current  of  practice,  to  award  injunctions,  in  such  cases 
as  the  present,  on  petition  only.  I  therefore  think  we 
are  bound  to  assert  our  jurisdiction,  and  to  go  into  the 
merits  of  this  case  ;  leaving  it  to  other  Courts  to  re- 
strain us,  if  they  think  they  have  any  reason  for  so 
doing. 

Sir  J.  Cross. — It  is  a  matter  of  considerable  sur- 
prise to  me,  that  on  all  questions  as  to  our  jurisdicdon, 
the  fact  of  the  existence,  or  non-existence,  of  reported 
cases  strictly  analogous,  seems  to  be  regarded  as  deci- 
sive upon  us.  To  me,  the  act  of  parliament  which  esta- 
blished this  Court,  appears  to  be  the  right  criterion  by 
which  we  should  mainly,  if  not  solely,  determine.  By 
the  1  &  S  W,  4.  c.  56.  we  sit  here  to  determine  all  mat- 

(n)  Fx  parte  Leigh,  sttpra.  (&)  Ex  parte  Hornby,  suj*ri, 

(c)  Ex  pttrte  Hill,  Mont.  9. 
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ters  in  bankruptcy.     The  question  is  then,  is  the  pre-        1834. 
sent  &  matter  in  bankruptcy  ?    It  is  impossible  to  give      £x  p^^a 
any  but  an  affirmative  answer  to  that  question.    The     uia  otben. 
parties  to  this  application,  are  the  assignees,  and  a  pur- 
chaser under  the  commission,  on  the  one  side,  and  one 
of  the  bankrupts  on  the  other.    The  subject-matter 
also  is  the  bankrupt's  estate.    Such  being  the  case, 
though  there  never  had  been  any  prior  decision  on  this 
subject,  I  consider  we  ought  fearlessly  to  exercise  the 
jurisdiction  now  contended  for. 

There  is  an  old  maxim,  Boni  judicis  est  atnpliari 
jurisdictionem ;  which  is  not  to  be  understood  as  im* 
plying,  that  it  is  right  to  extend  jurisdiction  over  mat- 
ters clearly  not  within  it,  but  that  in  doubtful  cases  the 
jurisdiction  ought  to  be  entertained,  in  order  to  pre- 
vent the  failure  of  justice.  The  only  exception  to  this 
wise  maxim  is  in  the  case  of  a  tribunal  of  inferior 
jurisdiction,  such  as  that  of  a  justice  of  the  peace  in 
penal  matters,  whose  powers  the  superior  Courts 
always  confine  to  the  strict  letter  of  the  law.  But  it 
would  be  surrendering  the  station  this  Court  holds  as 
one  of  the  superior  Courts  of  Westminster  Hall,  which 
the  act  declares  it  to  be,  did  we  seek  to  limit  our  juris- 
diction in  the  manner  the  respondents  contend  for« 
If  we  look  to  the  history  of  bankruptcy  jurisdiction,  we 
shall  find,  that  it  has  always  been  thought  advisable  by 
the  judges  to  extend  it.  The  earliest  instance,  in 
which  Chancellors  entertained  this  jurisdiction,  is  in  the 
reign  of  Hen.  8.  Then,  power  was  given  to  the  Lord 
Chancellor  to  affix  the  great  seal  to  commissions ;  and 
thence  he  assumed  and  exercised  jurisdiction  and  con*^ 
trol  over  the  working  of  those  commissions.  Next, 
we  find,  after  a  lapse  of  100  years,  a  case  before  Lord 
Nottinghcm  upon  the  subject  of  proof,  and  there. 
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1854.  though  that  judge  confessed  himself  startled  by  the 
EJrparte  pi^oposition,  he  made  the  order  (a).  From  this  tiiiie 
«i?oOi*tt  ^®  ^^^  '^  ^"  ^^®  increase,  till  the  time  of  Lord  J^ldon, 
who  In  the  case  of  Ex  parte  Bradley  (6),  makes  use  of 
these  words,  *'  I  am  convinced,  that  it  was  the  inten- 
tion of  the  legislature,  in  giving  jurisdiction  to  the 
Chancellor  in  bankruptcy,  to  give  him  power  to  use,  in 
bankruptcy,  the  authority  used  in  causes  iri  Chancery, 
where  no  specific  authority  is  given  by  the  statutes." 

In  this  state  of  things  this  Court  is  constituted ;  ftnd 
in  order  to  construe  rightly  the  words  of  the  act,  let  us 
look  at  the  manifest  intention  of  the  legislature.  It 
says,  our  jurisdiction  is  to  be  exercised  '^  in  all  matters 
in  bankruptcy,"  which  "  now  usually  arfe,  or  lawfully 
may  be  brought  on  by  petition,  or  otherwise,  before  the 
Lord  Chancellor."  It  could  never  therefore  be  the 
intention  of  the  legislature,  to  limit  the  ^xerdise  of  tnir 
jurisdictioti  to  such  cases  as  can  only  be  borne  oUt  by 
actual  decision.  We  may,  under  the  words  "notr 
usually  are,"  do  all  that  Lord  Chancellors  have  been 
Wont  to  do,  although  single  instances  may  be  shown  of 
d  contrary  practice.  And  if  decisions  are  to  bind  us, 
We  should  reasonably  refer  to  the  most  decent  ones,  and 
thereby  satisfy  the  words,  "  or  lawfully  may  be." — ^^The 
question  then  is,  has  the  Lord  Chancellor,  in  a  case  of 
this  nature,  adopted  the  mode  of  proceeding  by  petition, 
instead  of  by  bill?  The  Lord  Chancellor  has  exercised 
his  discretion.  Sometimes,  and  in  fdr  the  greater  num- 
ber of  cases,  he  has  allowed  the  proceeding  by  petition 
only  to  suffice;  and  sometimes,  where  he  thought  it 
would  be  better  on  account  of  its  affi^rding  a  power  of 
tippeal,  he  has  sanctioned  a  bill.    Moreover,  the  priiici- 

(a)  Anon,  1  Cb.  Ca.  275.  (6)  1  Hose,  203. 
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pd  object  of  the  legislature  was  to  reUeve  the  Court  of       1834. 

Chancery  from  the  burthen  of  bankruptcy  business^  t*wt» 

and  to  transfer  it  all  to  us.     This  then  being  a  matter  ,^J[^o£^ 
in  bankruptcy,  I  think  we  are  bound  to  entertain  it. 

Sir  6.  RosB.-^The  only  question  necessary  for  us  now 
toconsider  is,  what  was  the  state  of  the  practice  when  this 
Court  was  founded;  whether^  to  obtain  an  injunction,  a 
petition  was  sufficient,  or  was  a  bill  required  to  be  filed  f 
If  we  fitid  the  practice  has  been  to  pursue  the  latter 
eourse,  then  it  may  be  obligatory  on  us  to  adopt  it, 
and  to  repudiate  the  jurisdiction.     My  own  experienced 
assures  me,  the  practice  has  of  late  years  always  been 
to  apply  for  the  remedy  by  petition :  although  I  con^ 
fess,  my  feeling  has  been  in  favour  of  the  other  mode  i 
and  I  always  hare  thought  that  Lord  JEldan's  deci* 
lion,  in  Ex  parte  Oloseop,  was  the  one  that  ought  to 
have  been  followed.    The  practice,  however,  has  pre- 
ponderated the  other  way.     If  there  had  been  An 
absence  of  authority  upon  this  subject,  I  should  feel 
Httle  disposition  to  sanction  the  present  application ; 
because  (and  it  is  to  that  to  which  we  must  not  shut 
our  eyes,)  we  are  assuming  a  very  extensive  and  a  most 
important  branch  of  jurisdiction, — so  much  so,  that  we 
may  be  called  upon  hereafter  to  issue  injunctions  to 
restrain  bankrupts  from  proceeding  in  any  other  Court 
whatever,  upon  principles  arising  out  of  acquiescence 
uid  conduct,  which,  strictly  speaking,  are  applicable  in 

• 

Courts  of  Equity  only.  But  whatever  is  my  private 
opinion,  we  find  the  practice  settled  the  other  T^ay. 
And  when  we  know,  that  in  Ex  parte  Hornhy  the 
Lord  Chancellor  has  so  decided  it,  we  should  send 
this  case  to  him  with  a  very  ill  grace,  upon  appeal; 
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£z  parte 

Davy 
and  others. 


CASES  JN  BANKRUPTCV. 

The  analo^'ous  cases  on  which  the  Court  of  Chancery 
has  issued  injunctions  on  petition  only,  have  been 
already  mentioned ;  and  I  need  only  add,  that  if,  where 
a  creditor's  suit  has  been  commenced,  any  creditor  pro- 
ceeds for  his  demand  at  law,  the  Court,  before  decree, 
will,  on  motion  or  petition,  prevent  his  continuing  his 
acdon  (a).  I  should  be  unwilling,  whatever  might  have 
been  the  latent  intention  of  the  legislature,  to  extend  our 
jurisdiction  beyond  that  which,  at  the  time  of  the  institu- 
tion of  this  Court,  the  Lord  Chancellor  was  in  the  habit 
of  exercising.  But  in  this  case,  I  am  clearly  of  opinion 
we  have  the  jurisdiction,  according  to  the  former  prac^ 
tice  in  bankruptcy.  One  fair  test  by  which  we  may 
try  our  right  is,  whether,  if  we  chose  to  order  the  in- 
junction, the  bankrupt,  in  case  he  committed  any  act 
in  breach  of  the  order,  could  be  committed  ?  Of  this 
I  have  no  doubt ;  and  I  feel  satisfied  that  no  Court 
could  prohibit  our  proceeding.  We  must  therefore 
proceed  to  hear  this  case  on  the  merits. 


Unuary  16.        Upon  the  merits,  Mr.  Bethell,  for  the  petitiouersi  wad 
not  called  to  argue  the  case* 


Mr.  Swanston^  and  Mr.  Russelly  for  the  respondents. 
It  is  our  intention,  in  arguing  the  merits  of  this  case,  to 
contend,  secondly ^  that  before  an  injunction  could  be 
granted  by  any  Court,  the  assignees  must  show  that 
there  is  a  bond  fide  commission;  and  thirdly j  that  there 
has  been  no  such  act  of  acquiescence  on  the  part  of 
Mn  Granger^  as  will  authorize  the  present  application. 

Secondly,  The  effect  of  the  adjudication  in  bank- 
ruptcy is,  to  give  to  the  assignees  the  legal  tide  in  all 

(a)  And  see  also  the  case  of  Frowde  v.  Latorence,  1  Jac.  &  W.  655. 
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the  bankrupt's  estate.  The  title  being  then  purely  1835. 
legal,  it  is  of  such  a  nature,  that  its  validity  can  only  J" 
properly  be  tried  at  law,  if  any  thing  adverse  to  it  is  set  P^^^ 
up.  If  the  assignees  seek  to  prevent  a  trial  at  law,  on 
coming  into  equity,  they  must  make  out  a  strong  case 
of  equitable  circumstances,  evidencing  a  legal  title  as 
the  foundation  of  their  proceeding,  or  else  an  equitable 
tide  superinducing  a  legal  one;  otherwise  they  can 
derive  no  relief  in  equity.  It  may  be  Ukened  to  the 
case  of  a  parent's  legal  right  to  control  his  own 
children,  the  exercise  of  which  can  only  be  prevented 
under  strong  equitable  circumstances.  Applications 
for  injunctions  against  the  exercise  of  a  legal  right,  are 
not  willingly  listened  to  by  Courts  of  Equity.  Re- 
peated triak  and  verdicts,  in  &vour  of  the  party  seeking 
the  protection  of  equity,  are  looked  for  before  an  in- 
junction to  stay  the  trials  at  law  of  such  rights  will  be 
issued :  and  it  is  not  till  the  proceedings  at  law  against 
the  applicant,  amount  to  vexation,  that  the  Court  is 
inclined  to  lend  its  assistance.  What  equity  can  the 
assignees  show,  in  the  case  before  the  Court,  to  the  ex- 
traordinary relief  which  they  now  seek?  They  will 
not  venture  to  show  that  the  conunissionis  wellfoundedi 
nor  have  there  been  repeated  trials  at  law,  of  the 
validity  of  the  commission,  or  verdicts  in  its  favour* 
And  it  must  appear  strange,  that  the  present  petition 
is  attempted  to  be  sustained,  where  there  have  been 
but  two  trials  at  law  as  to  the  validity  of  the  commis- 
sba;  one  of  which  was  decided  in  favour  of  it,  upon 
a  plea  merely  of  the  statute  of  limitations, — and  in 
the  other^  the  assignee  failed  to  establish  it.  It  is 
hardly  possible  to  conceive  any  equitable  circumstances, 
that  should  entitle  die  assignees  to  apply  to  restrain 
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Iftd5«       the  bdnkrupt's  right  of  trying  at  law  the  validity  of 
Bxpiirtf      ^^^  commission  against  him. 

aiia#UMM<  Thirdly,  With  regard  to  the  degree  of  acquiescence 
under  this  commission  by  the  bankrupt,  in  no  case  hka 
dh  injunction  issued,  except  where  actire  acquiescence 
and  positire  interference  have  been  shown.  In  JSx 
parte  Grant  (a),  the  bankrupt  was  employed  by  th^ 
assignees,  as  their  agent,  to  sell  the  property,  and  he 
abdoidingly  found  a  purchaser.  The  purchase  money 
fbr  the  estate  Was  paid,  and  a  dividend  made  of  it< 
Afterwards  the  bankrupt  commenced  an  action  in 
ejectment  against  the  purchaser,  pretending  he  had 
lately  discovered  he  was  not  a  trader ;  that  was  seven 
years  aftet  the  commission.  In  evidence  it  appeared,  h^ 
had  offered  to  abandon  the  action,  if  he  were  paidby  thd 
assigfiefes  for  so  doing:  under  these  circumstances  of  ac<« 
tive  interference,  the  proceedings  at  law  were  restrained^ 
In  Em  parte  Bryant  (6),  the  Lord  Chancellor  says,  that 
"  if  a  bankrupt  has  failed  in  a  single  action,  the  Court 
WOl  hot  prevent  him  from  bringing  another."  And  iii 
a  subsequent  report  of  the  same  case  (c),  the  Lord 
Chancellor  observed,  "There  is  no  instance  of  this 
Coutt  itijoining  a  bankrupt  from  trying  his  bankruptcy 
more  than  6nce,  or,  in  other  words,  of  quieting  the  as*- 
slgnees,  and  other  persons  entitled  under  the  com- 
iiiission,  until  his  attempts  to  supersede  it  become  So 
vexlltious  from  their  firequentcy,  thftt  it  is  fit  by  th« 
power  of  the  Court  to  put  an  end  to  such  proceedings!^ 
In  Kirkpatrick  v.  Dennett  (rf),  the  bill  to  restrain  the 
bankrupt  from  proceeding  at  law,  was  attempted  to  ht 

(a)  BtKsk,  00.  {b)  1  Yes.  de  B.  311 )  5»  C.  S  Rose,  1. 

(f )  1  Y.  k  B.  606  •       (d)  1  Sim.  &  Stu.  406 ;  8.  G.  1 01.  &  /« 300« 
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sustained,  by  dhowing  be  had  obtained  his  eertificate.  1885. 
But  oil  the  ground  that  that  was  not  a  sufficient  acqui-  ^  ^^j^ 
escerioe^  the  Vice-Chandellor  allowed  a  demurrer  to  the  and^jiJ^ 
biD.  [Sir  J.  Cross.  The  Lord  Chancellor  would  not 
try  the  Validity  of  a  commission^  where  a  fair  doubt  was 
raised  against  it.  But  whatever  were  the  events  of  the 
trial  at  law^  the  Court  of  Chancery  has  never  considered 
itself  as  bounds  though  it  directed  the  issue  on  the  ac- 
tion to  be  brought,  but^  if  it  felt  itself  dissatisfied^ 
would  go  on  directing  other  trials  to  be  had.  This 
may  be  particularly  exemplified  by  the  case  of  Lans* 
doume  ▼.  Lansdowne  (a).  This  Courts  however,  is  by  the 
legislature  constituted  expressly  as  a  Court  of  Law  and 
Equity,  and  therefore  surely  it  is  empowered  to  try  such 
questions  itself^  if  it  thitiks  it  is  proper  sd  to  do.] 
That  is  the  very  thing  we  are  contending  against,  and 
we  seek  to  show  that  it  is  only  under  rery  stroug  cir* 
^ttiUStances  of  acquiescenee,  and  active  interference 
under  the  commission^  that  the  Court  will  deprive  the 
bankrupt  of  his  legal  right.  Itl  Ex  parte  Hornby  (b)^ 
after  various  proceedings,  an  agreement  for  a  compro* 
mise  was  entered  into,  by  the  bankrupt's  son,  oft  behalf 
of  his  father,  with  the  assignees ;  and  to  urge  on  the 
compromise,  an  action  was  brought,  under  which  a 
verdiet  was  obtaiiied  by  consent  against  the  bankrupt^ 
upon  the  terms  df  the  proposed  arrangement)  and 
there  were  other  aets  of  acquiescence  on  the  part  of 
the  bankrupt.  And  there  the  Lord  Chancellor,  draw* 
ing  a  distinction  between  active  and  passive  acqui* 
escencej  regarded  his  acts  as  amounting  to  mere  passive 
tcquiescencej  and  siiys^  that  if  the  case  had  rested 

(a)  2  Bligh,  595  (6)  Mont.  &  Bligh,  1. 
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1855.  simply  upon  the  fact  of  acquiescence,  he  doubted 
£~'^  whether  he  should  have  made  the  order.  In  that 
tiJuttoi.  ^^^^  ^^'  besides  what  appears  from  the  printed 
report,  there  were  other  acts  of  acquiescence.  The 
bankrupt,  knowing  of  the  commission  against  him, 
continued,  for  a  period  of  sixteen  or  seventeen  years, 
to  reside  in  France;  and  though  in  constant  commu- 
nication with  a  party  in  England,  he  never  took 
any  step  to  upset  his  commission.  In  1815,  indeed,  a 
petition  was  presented  by  the  bankrupt's  son  to  super- 
sede it,  and  an  issue  was  directed,  and  was  tried  at 
Guildhall.  The  bankrupt  was  examined  viva  voce, 
and  a  verdict  was  found  in  favour  of  the  commission. 
A  new  trial  was  then  applied  for;  but  so  well  satisfied 
was  Lord  JSldon,  who  directed  the  issue,  with  the  ac- 
quiescence on  the  part  of  the  bankrupt,  that  he  refused 
to  direct  it ;  and  the  commission  was  thereupon  esta- 
blished. In  Ex  parte  Cutten  (a),  the  Vice-Chancellor, 
in  his  judgment,  says,  "  The  difference  between  thb 
case  and  Ex  parte  Kirk,  and  which  takes  the  present 
entirely  out  of  the  principle  of  that  case,  is,  that  in  jEx 
parte  Kirk  there  was  only  delay  and  passive  acqui- 
escence on  the  part  of  the  bankrupt;  here  there  has  been 
active  co-operation  on  the  part  of  the  bankrupt.  For 
delay  alone,  this  C!ourt  merely  refuses  to  interferei  be- 
fore a  trial  establishing  his  legal  rights.  In  the  present 
case  the  bankrupt's  active  interference  with  the  admi- 
nistration of  his  estate  amounted  to  a  pledge  to  his 
assignees  that  he  would  not  attempt  to  disturb  the 
commission ;  and  of  such  concurrence  there  is  abundant 
(evidence  in  his  having  executed  deeds,  and  taken  meap 
sures  to  obtain  his  certificate.'*    In  Ex  parte  Hill  (ft) 

(a)  1  OL  &  J.  317.  (6)  Mont.  d. 
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the  acts  of  acquiesoenoe  relied  on  were,  the  bankrupt's       1835. 
hsTing  applied  for  his  protection,  and  having  agreed      ^ 
with  the  assignees  to  purchase  his  estates,  of  which        P^T' 
they  were  possessed  as  assignees :  and  these  the  Vice- 
Chancellor  did  not  think  sufficient  to  warrant  him  to 
restrain  the  bankrupt. 

As  to  the  length  of  time  during  which  the  bankrupt 
has  lain  by,  this  C!ourt  cannot  estimate  that  as  amount- 
ing to  an  acquiescence  sufficient  to  warrant  the  result 
the  petitioners  would  arrive  at.  If  a  party  having  an 
equitable  title  to  relief  comes  into  equity,  and  it  is 
objected  that  length  of  time  shall  run  against  him,  it  is 
one  thing ;  and  the  Court  will  justly  inquire,  '*  why 
not  have  come  sooner,"  and  will  leave  him  to  his  legal 
remedies.  But  where  another  party  comes  into  equity, 
seeking  to  restrain  this  exercise  of  a  legal  right,  on  the 
ground  of  lapse  of  time,  Courts  of  Equity  will  not  listen 
to  such  objections,  unless  it  is  a  sufficient  bar  at  once 
to  the  legal  right,  which  in  this  case  it  is  not  It  holds 
good  only'  against  the  party  seeking  relief,  and  not 
against  him  who  is  dragged  into  the  Court  (a).  Finally, 
we  contend  that,  even  if  passive  acquiescence  were  suf- 
ficient, it  has  not  existed  in  the  present  case :  for,  look- 
ing at  the  facts  of  this  case,  there  has  been  throughout 
a  most  decided  opposition  in  every  way  shown  towards 
it  on  the  part  of  Mr.  Granger. 

Mr.  Bethell,  in  reply,  was  stopped  by  the  Court. 

Erskine,  C.  J. — If  there  were  no  other  party  whose 

(«}  Sir  G.  Rate  lefetred  to  a  case  of  Et  ftart$  Uutdoek  upon  this  point, 
decided,  as  he  thoaght,  by  Lotd  Bfoag;htm ;  bat  we  are  unable  to  find  any 
leport  of  that  ease. 


342  CASES  IM  BANKEUVTCY. 

IS36.  interests  were  to  be  looked  to  upon  the  present  oce«n 
jr~r  sion^  than  the  bankrupt  himself^  it  would  become  a 
anP^iJbL.  serious  question,  whether  we  should  not  be  denying 
him  the  most  merciful  justice,  if  we  refused  to  afford  to 
the  petitioners  the  relief  they  pray  adversely  to  him. 
But  besides  the  bankrupt,  there  are  other  persons 
brought  befoni  the  Court  on  this  occasion,  whom  it  is 
the  duty,  as  well  as  the  inclination,  of  this  Court  to 
protect.  There  are  the  assignees,  whom,  as  the  officers 
of  the  Court,  it  is  the  first  principle  of  equity  to  shelter 
from  improvident  litigation  $  and  there  is  an  innocent 
purchaser,  whose  estate  having  been  sold  to  him  under 
the  proceedings  of  this  Court,  it  becomes  imperative  on 
the  Court  to  quiet  bis  title,  by  putting  an  end  to  the 
harass  which  the  bankrupt's  unjust  proceedings  must 
otherwise  cause  him.  It  is  on  these  groundsi  that  we 
are  called  upon  and  are  proceeding  to  act. 

In  the  case  before  us,  look  for  a  moment  at  these 
simple  facts.  The  assignees  have  been  appcnnted  ever 
since  the  year  181^ ;  and,  till  the  year  1832,  no  activ<e 
steps  are  taken  by  the  bankrupt  to  dispute  fairly  tbe 
validity  of  this  cpmmissioni  under  whidi  so  much  has 
been  done,  and  so  many  fresh  rights  have  accrued,  in 
the  administration  of  the  estate, 

The  legislature  has  not,  it  ia  true,  thought  proper  to 
prescribe  any  limits  to  the  legal  right  of  bankrupts  to 
try  the  validity  of  their  commissions ;  but  lord  chancel- 
lors have  long  interfered  to  prevent  the  vexatious  exer- 
cise of  that  right,  and  have  done  so,  after  a  lapse  of  time 
even  short  of  that  adopted  in  the  statute  of  limitations. 
But  it  is  said,  that  it  has  never  been  done  in  a  case  like 
the  present,  and  only  where  there  has  been  active  co- 
operation with  the  commission,  or  where  there  have 
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been  repeated  dedsion*  against  the  bankrupt;  and  it        1S34« 
is  urgedy  that  mere  passive  acquiescence  is  not  auffl*-       jsTpute 
eient    It  is  further  contended,  that  there  has  not  been     ^^P^y 
passive  acquiescence  on  the  part  of  this  bankrupt* 
even  if  that  could  be  held  sufficient  to  bind  him.    I 
admit,  that  no  case  of  active  co-operation  has  been 
made  out  against  him  3  neither  have  there  been  nume>- 
vous  dedsions  establishing  the  validity  of  the  commis- 
sion.   In  fact|  the  legal  proceedings  that  have  taken 
place  under  this  commission,  by  the  ope  party  or  the 
other,  amount  to  little  or  nothing  either  way.     The 
result  of  the  petition  by  the  assignees  in  1813  against 
the  creditor,  although  it  ended  in  a  nonsuit,  from  the 
inability  of  the  assignees  to  sustain  the  proof  of  the 
cmnmission,  was  nothing.    The  nonsuit  arose  purely 
fipom  accident ;  and  a  new  trial  was  moved  for  and  ob- 
tained, although  the  result  of  that  does  not  now  appear 
to  be  known.    That  only  establishes  that  the  oommis- 
sion  was  not  well  made  out  by  evidence,  and  that  it  waa 
a  bad  and  invalid  commission.    The  action  commenced 
by  the  bankrupt  in  18^  ended  indeed  likewise  iq  a 
nonsuit ;  but  there  the  statute  of  limitations  was  pleaded 
against  the  bankrupt'^  sUeg^  eause  of  aetipn,  and  U 
prevailed  {  yet  the  validity  pf  the  ooinmission  wfts  not 
tried.    The  bankrupt's  petition  to  supercede,  in  183^, 
was  also  dismissed  with  costs,  and  on  the  ground  pf 
acquiescence.    But  though  that  aequiesopnoe  wfts  suf- 
fieient  to  induce  this  Court  to  eoQie  to  such  A  dpcision 
upon  that  petition,  it  would  be  gcnng  much  farther,  to 
hold  it  a  suffident  ground  to  warrant  our  restraining 
his  exercise  of  a  legal  right.    This  tallies  with  that 
which  fell  from  Lord  Brougham  in  Ex  parte  Burnhy^ 
But  at  the  same  time  his  lordship  never  intended  to 
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lSd5.       implyi  that  mere  passive  acquiescence  might  not  be  suf- 
Kxrarie      ^cient,  or  that  in  a  strong  case  (which  the  present 
P^r'        surely  is)  he  would  not  interfere;  otherwise  this  manifest 
absurdity  and  injustice  would  arise,  that  if  the  bank- 
rupt chose  to  lie  by  till  the  original  assignees,  and  the 
other  parties  necessary  to  prove  and  support  the  com- 
mission,  were  dead — till  all  the  evidence  upon  that  sub- 
ject were  lost — he  might  then  step  forward  with  almost 
a  certainty  of  success.    The  foregoing  proceedings,  to 
which  I  have  just  alluded,  establish  nothing  of  itself 
conclusive ;  but  they  naturally  lead  one  to  make  this 
inquiry — why  did  not  the  bankrupt,  from  the  com- 
mencement, come  forward  and  contest  this  commission 
with  the  assignees,  in  an  action  of  ejectment  ?    It  can«- 
not  be  alleged,  that  he  had  no  funds  for  that  purpose ; 
for  he  had  sufficient  to  squander  upon  the  frivolous 
action  of  18^:  besides,  he  might,  had  he  thought  it 
wise  to  do  so,  then  or  at  any  time  have  sued  in /orm& 
pauperis.    Neither  does  it  appear  that  he  has  been 
ignorant  of  the  alleged  grounds  of  the  invalidity  of  the 
commission;  for,  from  the  beginning,  he  has  alleged 
the  commission  to  have  been  fraudulent  against  him ; 
and  every  circumstance  attending  it,  of  which  he  would 
now  avail   himself,  has  been  within  his  knowledge, 
throughout  the  whole  lapse  of  time  that  has  occurred. ' 
This  is  not  a  case,  also,  in  which  the  assignees  have 
done  nothing  under  the  commission,  and  the  bankrupt 
has  thereby  been  lulled  into  inactivity.     They  have 
taken  active  steps  to  sell  all  the  estate,  and  to  wind  up 
the  bankrupt's  affairs ;  but,  with  all  this,  Mr.  Granger 
has  never  interfered  adversely  to  supersede  the  com- 
mission.  If  this  Court  were  to  encourage  such  conduct 
on  his  part, — if  it  were  to  suffer  the  ripping  up  of  all 
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the  transactions^  of  all  the  sales  that  have  taken  place,       18S4. 
it  would  commit,  in  my  opinion,  an  act  of  gross  injus-      ETparts 
tice.    I  therefore  think  we  are  bound  to  interfere  to     ^ndoiheri* 
prevent  his  harassing  all  the  several  parties^  and  at  a 
great  expense^  perhaps  out  of  their  own  pockets^  by 
any  further  proceedings  at  law;   especially  after  the 
lapse  of  twenty- two  years  since  the  issuing  of  the  com- 
mission. 

Sir  J.  Cross. — Very  important  questions  are  in- 
volved in  the  second  and  third  points^  which  have 
been  argued  before  us  this  day.  It  has  been  inci- 
dentally argued,  that  this  Court  is  not  competent  to 
decide  on  the  validity  of  a  fiat ;  and  it  is  said,  that  in 
the  formation  of  this  Court,  there  is  no  jurisdiction 
to  do  so.  At  the  present  moment,  this  seems  to  me 
a  most  extraordinary  doctrine ;  and  it  is  not  suggested 
what  other  Court  can  entertain  the  question.  If  we 
direct  an  issue,  we  are  not  bound  by  its  resulti  unless 
we  approve  of  it;  and  surely,  as  we  are  constituted,  we 
may  try  the  issue  ourselves.  In  the  Ecclesiastical 
Court  alone  subsists  the  jurisdiction  to  try  the  validity 
of  a  will ;  and  though  a  Court  of  Law  may  determine 
against  its  validity,  yet  the  will  will  stand  good,  until 
the  Ecclesiastical  Court  sets  it  aside.  In  my  opinion,, 
this  is  the  only  proper  Court  to  try  the  validity  of  a 
fiat;  and  I  should  wish  the  bar  to  consider,  whether, 
if  a  petition  to  supersede  a  fiat  be  presented  to  be 
fairly  tried  and  decided  on  the  merits  by  this  Court, 
such  decision  is  not  binding  and  conclusive.  In  the 
present  case,  I  cannot  regard  the  commission  as  other- 
wise than  valid;  and  that  which  seems  to  me  the  best 
eridence  of  that  fact  is,  that  it  has  stood  the  test  of 

VOL.  IV.  A  A 
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1834.  twenty*tvo  years  against  the  attempts  and  desire  of  an 
Ezpiirie  adverse  bankrupt  to  upset  it.  I  should  say  the  lapse 
ai^o^  of  time  is  alone  sufficient  to  make  it  so;  for  after  twenty 
years  a  bond  is  presumed  to  have  been  satisfied,  and 
it  would  be  well  if  some  fixed  limit  were  acted  upon  in 
these  cases  in  bankruptcy.  This  commission  issued  about 
twenty-two  years  ago.  In  the  first  year  the  bankrupt 
Granger  came  forward,  and  declared  the  commission  to 
have  been  fraudulently  issued  against  him,  and  alleged 
himself  to  be  perfectly  solvent.  Had  that  been  the 
case,  he  might,  in  the  very  first  year,  have  petitioned 
to  supersede  it;  instead,  however,  of  doing  so,  he  prays 
an  extension  of  the  tune  for  his  surrender.  I  am 
aware  this  cannot  be  taken,  of  itself,  as  concfaiding  his 
right;  but  it  afibrds  some  evidence  to  guide  our  deci- 
sion at  this  distance  of  time.  He  then  neglects  to 
surrender  himself,  and  is  committed,  and  lies  in  prison 
for  not  doing  so,  for  the  space  of  seven  years.  Not- 
withstanding this,  he  brings  no  action  for  false  impri- 
sonment, but  quietly  lies  there  until  he  is  discharged, 
under  the  notion  that  his  contumacy  proceeded  from 
the  imbecility  of  his  mind.  What  does  he  next?  In 
1824  he  brings  an  actbn  of  trover  against  Mr.  Gearpe 
for  a  box,  in  which  he  is  nonsuited  on  the  plea  of 
the  statute  of  limitations*  Had  he  really  believed  the 
commission  invalid,  why  did  he  not  bring  his  action 
finr  fake  imprisonment?  The  statute  of  limitations 
would  not  have  been  pleadable  in  bar  to  that  fcnrm 
of  action ;  and  yet  it  would  have  tried  the  validity  of 
the  bankruptcy  much  more  effectually,  and  would 
have  been  the  much  more  natural  course  for  him  to 
have  adopted.  Still  he  acquiesces,  till  just  about 
twenty  years  have  expired.    Then  he  tries  a  petition 
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to  supersede  in  this  Court.  In  that  he  fails,  and  is  ^^^* 
ordered  to  pay  the  costs.  This  he  neglects,  and  £z  parts 
regardless  thereof,  he  proceeds  to  bring  eleven  actions  ^^  othlrr. 
of  ejectment  against  purchasers!  One  would  naturally 
infer  he  did  this  under  privilege  as  a  pauper;  but  no 
such  thing,  he  has  funds  sufficient  thus  to  harass 
eleven  persons,  while  one  action  against  the  assignees 
would  have  tried  all  he  required  to  be  tried.  This  is 
most  probably  carried  on  at  the  expense  of  property 
which  ought  to  belong  to  his  creditors;  and  it  amounts, 
in  my  mind,  to  the  grossest  vexation  on  his  part,  whUe 
all  this  time  he  is  in  contempt  of  this  Court,  by  the 
Bon-payment  of  the  costs  of  the  petition  to  supersede. 
A  great  stress  has  been  laid  in  die  argument  on  the 
difference  between  acJive  interference,  and  passive  ac- 
quiescence. It  seems  to  me  to  be  a  distinction  without 
a  diflference,  in  a  case  such  as  this  is.  Acquiescence 
may  be  active  or  passive ;  but  of  the  latter  descriptioii 
the  longer  the  time  is,  ihe  stronger  is  the  inference 
of  acquiescence.  Looking  at  all  the  facts  of  this  ease, 
and  particularly  to  that  of  the  petition  to  enlarge  the 
time  for  sunrender,  and  the  laying  so  long  in  prison, 
I  kieMne  to  think  it  ilmounts  to  much  more  than  passive 
acquiesceiice.  At  all  events,  if  this  Court  should  hM 
it  has  no  power  to  interfere,  a  gross  failure  of  justice 
wiNild  ensue.  I  therefore  concur  with  the  Chief 
Judge,  that  we  are  bound  to  put  a  stop  to  these  pro* 
eeedmgs  on  the  part  of  the  bankrupt. 

Sir  6.  Rose. — I  am  surprised  to  hear  k  attesipted 
to  be  gravely  argued,  that  the  length  of  time  does  not 
waxjrant  our  interfenence  on  the  present  petition.  The 
affinnati^e  of  the  question  of  our  exercisiog  our  jurisdic* 
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ISS4.        tioh  might  be  sustained,  either  on'  the  ground  of  the 
^^    j^^      length  of  time  that  has  elapsed,  or  on  the  ground  of 

^^Y  the  bankrupt's  acquiescence,  or  the  due  protection 
we  are  bound  to  afford  to  the  assignees  as  officers  of 
this  Court,  and  to  purchasers  under  its  orders.  If  the 
bankrupt  had  brought  an  action  against  the  assignees^ 
fairly  tending  to  try  the  vaUdity  of  the  commisuon, 
we  might  not  have  been  incUned  to  interfere.  But 
even  supposing  he  had  taken  that  step,  (that  being  the 
only  road  by  which  he  could  travel  to  this  Court  for  a 
supersedeas,)  and,  being  successful  in  his  action,  had 
petitioned  here  for  a  supersedeas,  it  by  no  means  foUowa 
that  he  would  have  succeeded  on  that  petition,  where 
it  appeared  that  the  petitioning  creditor,  the  original 
assignees,  and  two  of  the  bankrupts,  who  had  obtained 
their  certificates,  and  all  of  whom  might  have  sup- 
ported the  commission  by  their  testimony,  were  dead; 
and  where  there  were  numerous  purchasers  under  the 
commission,  whose  titles  must  at  all  events  be  con* 
firmed.  As  to  the  petition  of  1832,  if  upon  that 
occasion  the  Court  had  been  aware  that  eleven  actions 
of  ejectment  against  purchasers  were  pending,  it  would, 
before  opening  his  petition,  have  compelled  the  bank- 
rupt to  elect,  and  to  abandon  those  actions,  if  he  chose 
to  proceed  with  his  petition.  And  we  must  now  regard 
him  as  having  made  his  election  to  abide  by  the  result 
of  that  petition.  Again,  two  of  the  bankrupts  under 
this  commission  appear  to  have  gained  their  certificates. 
But  the  petitioner  might  long  ago,  and  prior  thereto, 
have  come  here  to  supersede,  without  the  others  join- 
ing vnth  him.  Yet  let  me  ask  how,  in  fairness,  can 
Hr.  Granger  now  come  here,  to  recover  back  that  pro* 
perty,  the  division  of  which,  perhaps,  formed  the  chief 
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indficements  to  the  creditors  to  release  the  other  bank-        ISS4. 

nipts,  by  the  signature  of  their  certificates  ?     Again,       £x  parte 

let  me  suggest,  as  I  do  not  wish  to  express  a  decided     ^^  others* 

opinion  upon  it,  if  this  commission  were  now  to  be 

superseded,  could  the  creditors,  who  have  come  in 

under  it,  sue  the  bankrupt  at  law  for  their  original 

debts?     Or  would  they  not  be  barred  by  the  statute 

of  limitations? (a)    Upon  all  these  grounds,  I  think 

that  the  injunction  sought  should  be  issued,  to  restrain 

the  present  actions,  as  well  as  to  prevent  any  future 

onesr  from  being  commenced. 

The  Court  made  the  following  Order:  —  That 
as  against  the  said  Henry  Clarke  Granger, 
and  all  persons  claiming  under  him,  the  com- 
mission is  well  established.  And  upon  pay- 
ment by  the  petitioners  to  Henry  Clarke 
Granger  of  the  taxed  costs  of  the  action 
brought  by  him  against  the  petitioner,  Henry 
ilfttnn,  and  incurred  previously  to  the  time  of 
this  petition  being  served  upon  him,  this 
Court  doth  order  that  Henry  Clarke  Granger 
do  discontinue  such  last-mentioned  action. 
And  it  is  ordered,  that  Henry  Clarke  Granger 
be  restrained,  upon  payment  of  his  costs  already 

(a)  There  is  little  doabt  but  that  this  objection  would  not  hold  good, 
la  many  cases,  under  various  circumstances,  it  has  been  held  in  equity, 
that  where  a  legal  bar  arises  from  the  pendency  of  a  suit,  the  Court  would 
prevent  such  bar  being  set  up  at  law  against  the  claim.  See  several  cases 
collected  in  2  Chit.  £q.  Index,  p.  1473,  Appendix,  1st  edition,  under  title 
"  Eqmtable  Relief  prevented  by  Act  of  Court,"  and  under  title  "  Injuries 
arising  by  Acts  of  the  Court,"  in  the  body  of  2d  edition.  The  same  princi- 
ple would,  it  should  seem,  epply,  where  a  commission  is  superseded  after 
nx  yean  have  elapsed  from  its  date.  See  paiticulaily  Sird^fidd  v.  Prjet, 
I  Young  k  J.  73.    5.  P.  Anon.  1  Vem.  74.    £.  C. 
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1884.  incurred  in  all  other  pending  actions  respec- 

Exptrte  tively^  from  proceeding  in  such  actions,  and 

P^l^  that  in  like  manner  he  discontinue  the  same. 

and  othen* 

And  it  is  further  ordered,  that  Henry  Clarke 
Granger  be,  and  he  is  hereby  restrained  from 
commencing  or  prosecuting  any  other  action 
against  the  said  assignees,  or  any  person  or 
persons  deriring  title  from  them  or  under  the 
commission.  And  it  is  lastly  ordered,  that  the 
costs  of  the  respondents,  the  assignees,  of  the 
former  petition  of  Henry  Clarke  Changer^  dis- 
missed by  this  Court,  be  set  off  and  allowed  as 
against  the  bankrupt's  costs  of  his  action 
against  Henry  Munn. 


Watmintter,       Ex  parte  Westall, — In  the  matter  of  Fletcher. 

Jan,  27  &  28. 

Where  the'time  A  Fiat  in  this  case  had  been  taken  out  against  the 

for  opening  a 

fiat  expires,  and  above  bankrupt  on  the  24th  of  December  last,  the  time 
issued  by  an-  for  opening  vhich  expired  on  the  21st  of  January. 
ifno%^;;;u'^^^^^^^  That  time  had  gone  by,  and  another  party  had  taken  out 
second,  d^ft  V  ^  second  fiat  on  the  24th  of  January ;  the  proceedings 
nnuraftw  the     ^^  which,  the  pUrty  issuing  the  first  fiat  now  moved 

first  was  actually  t^  g^ay. 
opened,  unless  "^ 

the  party  issuing 
the  second  knew 

that  fact,  or  was      Mr.  Koe  in  support  of  the  motion.     The  second  fiat 

guilty  of  some 

fraud.  in  this  case  was  not  issued  till  the  24th  of  January; 

« 

but  it  appears,  that  though  the  time  for  opening  the 
first  fiat  had  expired  on  the  21st,  the  petitioning  creditoi 
afterwards  proceeded  with  it,  and  the  adjudication Vas 
made  on  the  23d  of  January,  the  day  before  the  second 
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fiat  was  ksued;  and  that  the  order  to  rescind  the  first 
fiat  was  not  made  undl  the  35th  January.  Although 
the  first  fiat  was  supersedeable  on  the  Slat,  it  was  in 
fact  opened  before  it  was  actually  superseded.  Under 
these  circumstances,  the  Court  perhaps  will  think  fit  to 
rescind  the  order  of  the  25th  instant;  and>  superseding 
the  second  fiat,  allow  the  first  to  be  proceeded  with. 


1834. 

Ex  parte 

WsaTALL. 


Mr.  Swanst&n,  contra. 

Sir  George  Rose. — Unless  you  can  show,  that  the 
party  issuing  the  second  fiat  knew  that  the  first  was  in 
prosecution,  or  was  guilty  of  some  firaud  (a)  in  taking 
out  the  second  fiat,  we  cannot  grant  this  application ; 
the  issuing  the  second  fiat  was  otherwise  a  matter  of 
legal  right  (i). 

Motion  refused. 

(a)  See  £x  parU  Baker,  2  Dea.  &  Ch.  362. 

(b)  See  the  Gen.  Old.  26  June  1793,  2  Deac.  B.  L.  86. 


Ex  parte  John  Lawrence  Hinton. — In  the  matter 
of  John  Lawrence  Hinton. 


Weitmitutir, 
January  28. 


This  was  a  petition  to  supersede  a  commission  under  ^ntJ^p*fLti. 
the  6  G.  4.  c.  16.  ss.  133,  134.  ^^X^ 

the  composition 
contract  clause 

Mr.  Teed,  for  the  petition,  stated  that  the  objection  in  the  6  G.  4. 

'^  .     .  »     :i   c.  16..  and  the 

made  in  the  office  was,  that  the  Commissioner  had  Commissioner 

h  ad  certified  that 

not  certified  according  to  the  strict  form  required  by  all  the  requisites 

of  the  statute 
had  been  complied  with,  and  stated  the  amount  of  the  debts  proved  to  the  amount  of  20/., 
Ae  number  of  the  creditors  who  had  proved,  and  the  number  and  value  of  the  creditors  who 
consented,  the  Court  made  th^  order,  notwithatandinff  the  Commissioners  had  omitted  to  state 
pvecisely  the  exact  fractions)  proportion,  under  Lord  £Uon*8  General  Order. 


HlNTON. 
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1834.       the  General  Order  of  Lord  JEMon,  dated  27th  June 

Ex  parte        1826  (a). 

The  Commissioner's  certificate,  after  reciting  the 
133d  and  134th  sections  of  the  6  G.  4.  proceeded  as 
follows :— "  And  we  do  further  humbly  certify  to  your 
Honors,  that  the  creditors,  who  have  proved  under  the 
said  commission  debts  to  the  amount  of  SOL  and  up- 
wards, are  thirty-six  in  number,  and  that  the  whole 
amount  of  the  debts  proved  by  them  is  5672/.  2s.  6J. 
And  we  further  certify,  that  by  the  examination  of  wit- 
nesses, and  other  good  proof  thereof,  it  appears  to  us, 
-that  on  the  25th  day  of  October  last,  at  a  meeting  of 
the  creditors  of  the  said  John  Lawrence  Hintan  who 
had  proved  their  debts  under  the  said  commission, 


(a)  2  Gl.  Sc  J.  z!v.  This  order,  after  reciting  the  133d  and  134th  sec- 
tiona  of  the  6  G.  4.  c.  16.  prooeedi  aa  foUowa : — **  But  there  ia  not  any 
proYision  in  the  said  act  directing  the  manner  of  holding  sach  meetings,  or 
in  which  evidence  shall  be  given  of  the  performance  of  the  several  particnlan 
before  mentioned,  I  do  therefore  hereby  oider,  that  at  the  first  of  the  said  meet- 
ings a  minute  shall  be  taken  by  the  solicitor  of  the  assignees,  of  the  names  of 
the  several  creditors  present,  and  the  amount  of  their  several  debts  standing 
in  proof  upon  the  proceedings,  distinguishing  such  of  them  as  shall  assent  to 
such  composition.  And  I  do  order,  that  the  second  of  the  said  meelSogs 
ahall  be  held  at  a  meeting  of  the  Commissioners  named  in  each  respective 
commission,  and  that  at  such  meeting  the  said  Commissioners  do,  by  depo- 
sition of  witnesses  and  documentary  evidence,  as  to  them  shall  appear  to  be 
proper,  inquire  and  ascertain  whether  the  several  particulars,  directed  by  the 
said  act  to  be  performed  previous  to  the  holding  of  such  second  meeting, 
have  been  duly  performed,  and  certify  the  same  to  the  Lord  Chancellor, 
Lord  Keeper,  or  Lords  Commissioners  of  the  Great  Seat,  together  with  the 
proceedings  which  have  taken  place  at  such  second  meeting.  And  for  the 
further  information  of  all  parties  interested,  I  do  hereby  further  order,  that 
the  said  Commissioners  do  state  in  such  certificate,  what  pfvportion,  m  niim- 
ber  and  value,  the  creditors  assenting  to  such  composition  bear  to  the  ere* 
ditors  who  shall  have  proved  debu  to  the  amount  of  20i.  and  upwards  uodar 
the  commission ;  and  also  whether  any  sale  has  been  made  of  the  bankrupt's 
estate,  in  order  that  provision  may,  if  expedient,  be  made  for  confirming  the 
same." 
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duly  held  at  Whiddon's  Royal  Hotel,  Plymouth,  in        18.14. 
pursuance  of  notice  in  the  London  Gazette  for  that       ^Tparte 
purpose  duly  given,  it  wks  agreed  by  nine-tenths  in       Hinton. 
number  and  value  of  such  creditors  then  and  there  pre- 
sent, such  number  being  reckoned  according  to  the 
provisions  and  ordinances  of  the  said  act  of  parliament, 
(and  being  two  creditors  who  had  proved  debts  under 
the  said  commission  to  the  amount  of  S694/.  12s.  9d*) 
that  an  offer  of  composition  of  Is.  in  the  pound  upon 
the  debts  of  the  said  bankrupt,  then  and  there  made 
by  him,  to  be  secured   by  the  promissory  notes  of 
the  said  John  Lawrence  Hinton,  payable  on  the  28th 
day  of  January  then  next,  should  be  accepted.    And 
that  we,  being  informed  thereof,  did  thereupon  appoint 
another  meeting  of  such  creditors,  to  be  holden  on 
the  21st  day  of  December  last  at  Whiddon*8  Royal 
Hotel  aforesaid  before  us,  whereof  and  of  the  purport 
whereof  we  caused  due  notice  to  be  given  in  the  London 
Gazette,  and  at  which  meeting  nine-tenths  in  number 
and  value  of  such  creditors  then  and  there  present, 
such  number  being  reckoned  according  to  the  provi- 
sions and  ordinances  of  the  said  act  of  parliament,  (and 
being   three  other  creditors  who  had   proved   debts 
under  the  said  commission  to  the  amount  altogether  of 
302/.  129.  lOd.)  by  writing  under  their  hands  did  also 
agree  to  accept  such  offer.    And  we  do  further  humbly 
certify  to  your  Honors,  that  the  provisions  and  ordi- 
nances of  the  said  act  of  parliament,  and  of  the  Greneral 
Order  of  the  27th  day  of  June  1826,  respectively,  have 
been  in  every  respect  complied  with.    And  we  further 
certify,  that  the  said  bankrupt  had  no  real  estate,  and 
that  all  bis  personal  estate  hath  been  sold  and  disposed 
of  by  the  assignees  under  the  said  commission ;  and 


354 


CASES  IN  BANKRUPTCY. 


1834. 
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HiNTON. 


that  all  the  said  bankrupt*s  estate  and  effects,  possessed 
or  received  by  them,  or  for  their  use,  after  paying  the 
expenses  of  the  said  comnussion,  have  been  divided 
amongst  the  creditors  who  have  proved  debts  there- 
under." 

Now,  although  the  form  required  by  the  General  Or- 
der may  not  have  been  strictly  adopted, — the  fractional 
proportion  in  number  and  value  of  creditors  assenting, 
and  of  those  who  have  proved,  not  being  stated  in  the 
certificate, — yet  it  is  manifest,  that  the  s{Mrit  of  the  order 
is  complied  with  upon  the  face  of  the  certificate. 


The  Court  presumed  that  the  Commissioner  had 
certified  rightly,  that  all  the  requisites  had  been  com* 
plied  with,  and  thereupon 

Granted  the  petition. 


Southampton 

Buildings, 

Fdbruary  19. 

A  party,  to 
whom  the  bank- 
rapt  had  assign* 
ed  a  policy  of 
assurance,  sends 
an  agent  to  the 
office  for  the 
purpose  of  pay- 
ing the  annual 
premium,  who 
in  the  course  of 
conversation 
with  one  of  the  ^ 
clerks  in  the  of-^ 
fice,  tells  him  of 
the  policy  hav- 
ing been  so  as- 
signed.   Held, 
that  this  was 
not  sufficient 
notice  to  the  in- 
surance office. 


Ex  parte  Carbis. — In  the  n^atter  of  Crogoon. 

This  was  a  petiUcxi,  praying  that  the  petitioner  might 
be  declared  entitled  to  the  benefit  of  a  policy  of  insur- 
ance, which  had  been  assigned  to  him  by  the  bankrupt: 
and  the  only  point  was,  whether  a.  sufficient  notice  of 
the  assignment  had  been  given  at  the  insurance  office. 
It  appeared  that  the  petitioner,  after  the  assignment, 
had  sent  an  agent  to  the  office  for  the  purpose  of  pay- 
ing the  annual  premium,  who,  in  the  course  of  convert 
sation  with  one  of  the  clerks  of  the  establishment  oo 
that  occasion,  told  him  that  the  bankrupt  had  ass^ed 
the  policy  to  the  petitioner.  It  did  not  appear  that 
this  was  intended,  at  the  time,  as  notice  to  the  office. 
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Mr.  SwanstOHf  and  Mr.  K.  Parker,  for  the  peti-        1894. 
tiotiera.     lo  JEx  parte  Stright  (a),  Sir  G.  Base  says,  .    ^^    ^^ 
'^  The  Courts  have  held  the  least  circumstance^  in  point       Carbis. 
of  notice,  sufficient."    In  that  case,  also,  it  did  not  ap- 
pear that  the  object  of  the  letter,  which  was  relied  on 
as  evidence  of  notice,  was  written  with  the  intention  of 
giving  notice;  but  it  was  written  merely  to  inquire  the 
value  of  the  policies. 

Mr.  Montagu,  for  the  assignees.  There  is  no  doubt 
of  the  law;  and  the  question  is,  was  a  sufficient  notice 
given  ?  In  Ex  parte  Monro  (&),  the  principles  which 
govern  cases  of  this  kind  are  p<nnted  out  An  ab« 
solute  and  direct  notice  is  required;  not  merely  such 
as  may  be  gathered  from  loose  conversation,  which 
a  party  in  the  situation  of  this  clerk  would  not  think 
it  necessary  to  report  to  his  principals;  but  it  should 
be  such  as  he  would  feel  himself  called  upon  to 
lay  before  them.  It  might  be  -  a  question,  whether 
verbal  notice  is  in  any  caae  sufficient,  but  at  all 
events  it  must  be  distinct  and  direct,  and  it  must  be 
intended  as  notice.  It  is  very  true,  that  in  Ex  parte 
Stright,  the  object  of  the  writer  of  the  letter  might 
not  have  been  to  give  notice ;  but  it  was  a  notice  in 
direct  terms,  ''  I  am  the  bolder  of  the  policies.''  Of 
this  the  offiee  was  bound  to  take  cognizance ;  and  it  is 
very  different  from  what  transpired  in  the  case  now 
before  the  Court. 

Mr.  Swtsnston,  in  reply.  In  Ex  parte  Stright,  the 
Court  did  no  more  than  support  the  ordinary  equitable 
doctrme  as  to  notice ;  namely,  that  any  thing  which  is 

(a)  2  Dea.  &  Chit  31$.  (b)  Buck,  300. 


Carbu. 
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18d4«  suflScient  to  put  the  other  party  on  his  guard,  is  avail- 
Exparte  '  ^^^®  ^  notice.  In  a  case  like  this,  affected  as  the  office 
was  by  such  a  notice,  no  conveyancer  could  advise  that 
an  adverse  title  could  be  taken.  In  Smith  v.  Smith^a) 
A.  made  advances  to  B.,  a  trader,  and  afterwards  took 
from  him  as  security  an  assignment  of  an  equitable 
life  interest  in  stock  &c.,  vested  in  trustees.  Subse- 
quently to  the  assignment,  A.  in  conversation  with  one 
of  the  trustees  who  was  not  the  acting  trustee,  and 
not  with  a  view  to  giving  validity  to  his  security,  men- 
tioned that  his  debt  was  secured  by  the  assignment ; 
and  that  was  held  sufficient  notice  to  prevent  B.'s  in* 
terest  from  passing  to  his  assignees  in  bankruptcy* 
Lord  Zyndhurst  there  says,  ''we  think  that  the  purpose 
for  which  notice  is  given,  if  notice  were  in  fact  given, 
is  immaterial." 

Erskine,  C.  J. — In  considering  what  is  notice, 
arising  out  of  a  mere  ordinary  conversation,  we  must  look 
to  the  purpose  for  which  such  conversation  was  held, 
in  order  to  guide  us  in  determining  on  its  sufficiency. 
Here  the  fact  of  the  assignment  drops  out  in  mere 
common  conversation  between  the  agent  and  the  clerk. 
The  latter  is  not  requested  to  communicate  it  to  his 
principals  in  the  office ;  nor  does  sufficient  take  place 
on  the  subject  to  hiduce  him  to  do  so,  and  scarcely 
sufficient  to  cause  the  retention  of  it  on  his  memory. 
This,  in  my  opinion,  is  too  loose,  to  induce  us  to  declare 
it  a  sufficient  notice.  In  Smith  v.  Smith,  the  only 
question  was,  whether  the  fact  of  the  assignment  was 
sufficiently  brought  within  the  personal  knowledge  of 
the  trustee.     But  here  the  question  is,  whether  such  a 

(a)  2  Cromp.  k  Mees.  231. 
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mode  of  communication  to  the  clerk  was  a  sufficient        ^^^^* 

notice  to  the  office.  Ex  parte 

Carbis. 

Sir  J.  Caoss.^-The  question  here  is,  whether  notice 
was  given  to  the  office  ?  That^  which  it  is  contended 
was  notice  to  the  office,  was,  we  find,  nothing  but  loose 
conversation  between  the  agent  and  the  clerk,  which 
happened  to  take  place  in  the  office  when  the  former 
went  there  to  pay  the  annual  premium  ;  but  otherwise 
the  communication  might  as  well  have  been  made  in 
the  street,  or  in  any  other  place.  If  a  man  walks  into 
a  banking  house,  and  acddently  says,  such  and  such  a 
bill,  of  which  the  bankers  are  indoraers,  is  dishonoured, 
can  it  be  contended  that  such  would  be  a  sufficient 
notice  to  them  of  the  fact  ?  But  it  is  said,  that  the 
communication  thus  made  to  the  clerk  was  notice  to 
the  whole  office.  It  might  as  well  be  contended,  that 
notice  to  the  servant  of  a  trustee  would  be  binding  on 
the  trustee  himself. 

Sir  G.  Rose. — I  concur  in  the  opinion,  that  this  no- 
tice is  altogether  insufficient.  As  to  the  doctrine  of 
notice  in  equity,  that  depends  on  principles  quite  dif- 
ferent from  those  adopted  in  bankruptcy  cases  of  this 
description.  Thus  the  notice  to  purchasers,  however 
slight,  if  it  be  sufficient  to  put  them  on  their  guard,  is 
sufficient.  Here,  in  case  of  the  assi^ment  of  a  chose 
in  action,  although  it  is  not  necessary  that  any  formal, 
or  even,  I  think»  written  notice  should  be  given,  yet 
whatever  manner  is  adopted,  it  must  be  a  clear  and 
distinct  notice. 

The  petition  was  ultimately  dismissed,  with  costs. 
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1894. 


^Imn^  Ex  parte  Gudge.— In  the  matter  of  Gudge. 

March  5,  15.     _^ 

Where  the  J-  HIS  was  a  petition  by  the  bankrupt  to  supersede, 
tiontfofa'lu-  widi  the  consent  of  all  the  creditors  who  had  proved, 
Sr^oMJiuif*'  ^*-  ^  ^  pound  having  been  paid,— as  appeared  by  the 
creditors,  and  it  certificate  of  the  Commissbner  to  whom  the  commis- 

appears  ihat  the 

CommiuioDers    aion  had  been  transferred.    The  commission  issued  on 

have  adjourned 

his  last  exami-    the  ^3d  May  1831 ;  and  it  appeared  that  the  bankrupt 

nation  tine  dU, 

the  Court  will  was  willing,  but  was  too  ill,  to  surrender  upon  the  forty- 
without  know'  sccoud  day.  Several  adjournments  took  place  for  die 
of  such  adjourn.  Same  reason;  and  at  last  the  Comqtiissioner  adjourned 
^^^  his  examination  sine  die,  because  the  bankrupt  was  not 

ready  with  his  accounts. 


Mr.  Moniaguy  for  the  petitioner.  In  Ex  parte  Nor^^ 
cutt  (a)  there  had  been  an  adjournment  Hne  die;  but 
nevertheless  the  prayer  of  that  petition,  which  was  pre- 
cisely similar  to  the  present,  was  granted ;  and  it  aeems 
to  be  quite  a  matter  of  course,  even  if  the  bankrupt 
were  in  custody  upon  such  adjournment,  to  supersede 
where  all  the  creditors  consented  (&).  In  this  case^ 
there  has  been  no  commitment.  The  bankrupt  is  ready 
to  confirm  all  acts  done  under  the  commission,  as  waa 
required  in  Ex  parte  Brawn  (c). 

Erskine,  C.  J. — I  am  not  inclined  to  supersede  this 
commission  at  the  present  instant,  until  I  know  the 
cause  of  the  adjournment  sine  die.  If  it  has  originated 
in  any  unsatisfactory  answers  being  given  by  the  bank* 

(a)  Mont.  281. 

(b)  £s  parte  Brornn,  2  Swan,  290 ;  £r  fnrte  iUgennit,  18  Yes.  289 ; 
1  Rose,  60,  S,  C.  (c)  SupriL 
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rupt^  that  would  amount  to  a  contempt  of  the  Great        1834. 
Seal,  which  I  am  not  prepared  to  say  the  consent  of      ETparte 
creditors  could  purge.     The  petition  had  better  stand       GuncE. 
over^  tiU  the  cause  of  the  adjournment  be  certified  to  us 
by  the  Commissioner  to  whom  this  commission  stands 
transferred. 

Sir  6.  Rose. — Unless  the  bankrupt  has  passed  his 
last  examination^  it  is  contrary  to  the  policy  of  the  bank- 
rupt laws,  to  grant  an  application  to  supersede,  on  the 
consent  of  creditors  who  have  proved;  since  the  last 
exaiQination,  if  passed,  might  disclose  other  creditors 
who  might  oppose  this  application.  In  JEx  parte  Nor- 
cutt{a),  the  attention  of  the  Court  does  not  appear 
to  have  been  called  to  the  fact  of  the  adjournment 
sine  die :  an  oljectioB  was  taken  at  the  bankrupt 
office,  that  the  bankrupt  had  not  surrendered;  but 
upon  the  Commissioner's  certifying  that  he  had  done 
so,  the  supersedeas  was  ordered.  As  to  the  case  of 
Ex  parte  Magennia  (b),  there  the  bankrupt  came,  not 
with  the  consent  of  his  creditors,  nor  acknowledging 
the  Talidity  of  the  commission  against  him,  but  disputing 
it.  He  establislied  its  inyalidity;  and  then,  of  course, 
all  that  had  been  done  under  it  fell  to  tbe  ground,  and  as 
a  matter  ofright  the  commission  wa«  superseded.  Here 
the  bankrupt  comes  for  a  supersedeas  as  a  favour;  and 
I,  at  present,  think  we  ought  at  least  to  know  the  reason 
of  die  adjournment  sine  die,  before  we  grant  it  to  him. 

On  this  day  the  proceedings  being  produced,  and     March  I5. 
the  grounds  of  the  adjournment  having  been  satisfac- 
torily explained,  the  Court  ordered  the  supersedeas 
as  prayed. 

(a)  Svprit,  (Jb)  SupriL 
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IS34. 

Ex  parte  Tatham. — In  the  matter  of  Shkppard. 

Marrh  5. 

On  the  sale  of     iHIS  wa8  a  petition  by  a  mortgagee  of  the  property 

the  bankrupt's 

mortgaged  pro-  of  the  bankrupt  about  to  be  sold,  for  leave  to  bid,  and 
10  the  order  for'  prayed  that,  in  regard  to  his  character  as  mortgagee,  he 
will  not  direct  might  not  be  required  to  make  any  deposit,  if  he  should 
gagee  ^ali  oot   ^^  declared  the  highest  bidder. 

be  required  to 
make  aoy  depo- 

"'•  Mr.  PhilKmore,  for  the  petitioner. 

Mr.  Ayrton,  for  the  assignees,  submitted  to  any  order 
the  Court  should  think  fit  to  make. 

The  Court  refused  to  make  any  order  as  to  the  de^ 
posit,  stating  that  a  similar  application  had  been  refused 
by  this  Court  before,  but  made  the  usual  order  as  to 
liberty  to  bid* 


Brfort  the  Lord  -m^     m 

Chanctllar.  SmITH  t;.  De  TaSTET. 

March  25  &  27. 

Under  a  com-    XhIS  was  an  appeal  from  a  decision  of  the  Vice- 

mission  prior  to  *  * 

the  1  &  2  H^.  4.  Chancellor.    A  commission  issued  against  EUsee,  and 

c.  56.,  where  an 

assignee  is         Ze  Tavemer  and  Rubichon  were  chosen  assignees,  ta 

removed  since 

that  act,  it  is  whom  the  usual  assignment  under  the  6  G.  4*  c*  16* 
that  there  was  made.     Le   Tavemer  died,   and  JRubichan  was 

as^gnment,  or^  discharged;  and  the  plaintiff  Smi^A  was  appointed  sole 
aufgnmen"^'  assignee  in  his  stead,  under  an  order  of  the  Court 
^^ted^  of  Review.    A  bill  stating  these  facts  was  filed  by 

Smith,  as  assignee,  against  the  defendant,  charging  that 
a  legacy,  which  had  been  given  to  the  bankrupt,  had 
been  assigned  by  him  to  the  defendant  subsequent  to. 
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notice  of  an  act  of  bankruptcy ,  and  therefore  praying        1854. 
that  the  assignment  might  be  set  aside.  Sma 

To  this  bill  the  defendant  demurred,  on  the  ground  j)sXa,t«t. 
that  no  assignment  under  the  bankruptcy  bad  been 
made  to  the  plaintifi^  the  new  assignee,  and  that  the 
original  assignment  to  Le  Tavemer  and  RtAichan  had 
not  been  yacated,  and  that,  therefore,  as  the  bank* 
rupfs  estate  was  by  hw  still  vested  in  RubichoUf  as 
smrviving  assignee^  he  was  a  necessary  party  to  the 
soit. 

The  Vice-ChanceUor  allowed  this  demurrer. 

Mr.  SoKcUor-General^  Mr.  Treslove,  and  Mr.  Evans,  March  36, 
for  the  appellant,  Smith,  relied  on  Ex  parte  Farlar  (a). 

Mr.  Rclfe,  and  Mr.  Koe,  for  the  respondent  (ft). 

Lord  Brougham. — This  was  an  appeal  from  a  deci-  Mmk  37. 
sion  of  the  Vice-chancellor,  allowing  a  demurrer  for 
want  of  parties.  The  alleged  defect  in  the  suit  is,  that 
BMbiehon,  the  original  assignee  under  the  commission 
against  EUsee,  was  not  made  a  party.  Now,  JRtibichan 
was  regularly  dismissed  under  the  authority  of  the 
1  &  2  WiU.  4.  c.  56.,  by  an  order  of  the  Court  of 
Review,  and  the  plaintiff  Smith  was  duly  chosen  and 
appointed  a  new  assignee.  But  as  the  bankruptcy 
existed  long  before  that'  act  passed,  it  is  contended 
diat  the  86th  section  does  not  apply  to  this  case.  If 
Rubichon  was  divested  of  the  interest  in  the  estate,  as 
assignee,  it  is  clear  there  was  no  occasion  for  making 
him  a  party;  and  I  have  no  doubt  that  he  was,  and 

(a)  1  Dea.  k  Ch.  32 ;  nom.  Ex  paru  Foster,  Mont.  &  Bli.  87. 
(k)  I  wts  not  present  during  the  argument,— K  C. 

VOL.  IV.  B  B 
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18d4.       that  the  whole  interest  was  vested  in  Smithy  by  opera** 
T^       tion  of  law,  so  as  to  render  any  assignment  from  jBt*Ji- 
-,  Jf'  chon  to  Smith  unnecessary.    It  was  therefore  anneoes- 

sary  that  RuHchon  should  be  a  party  to  this  suit.  In 
support  of  the  demurrer  it  is  said,  first,  that  the  25tb 
section  of  1  &  2  Will,  4.  c.  56.  only  ve^U  in  the  assig* 
nees,  by  the  earlier  branch  of  that  section,  all  t)id 
estate  and  effects  whicli  the  Commissippers,  "  by  tlie 
Uws  now"  (that  iS|  at  the  date  of  the  act,)  ''  in  force/' 
might  assign;  and  that  by  those  laws,  then  in  forc^i 
an  order  of  Court  was  required  to  transfer  the  pro- 
perty ;  which  it  is  confessed  was  not  obtained  in  the 
present  case.  But  that  is  not  the  sound  conetructfon; 
the  plain  meaning  of  the  words  in  the  branch  of  the 
clause  ''  all  the  estate  which  may  be  assigned  by  the 
Commissioners,"  being  ^^  all  that  falls  under  tbeir 
power  as  Commissioners,"  in  whatever  way  the  assign- 
ment is  to  be  made  by  them.  It  may  even  mean  that, 
if  there  be  any  thing  to  be  done  for  the  purpose  of 
transferring,  by  means  of  an  order  of  the  Court;  but 
there  is  no  occasion  for  resorting  to  this  supposition, 
T}|e  words  are  general,  and  ye^t  in  the  asiigqees,  with- 
out any  assignment,  whatever  ap  assignment  could,  a^ 
the  law  before  stood,  have  carried.  The  ot^ect  of  the 
provision  is  to  supersede  the  necessity  of  any  a^ign* 
ment. 

Secondly,  it  is  said  that  the  second  branch  of  the 
clause,  by  the  use  of  the  word  "  such"  ^s  a  word  of 
reference,  applies  to  assignees  to  be  appointed  in 
future;  and  not  to  those  already  appointed,  as  Rubi-* 

chon  was.    But  I  am  of  opinion,  that  the  words  ''  such 
assignees"  mean,  only,  to   avoid  the  repetition  of  the 

expression  immediately  before  employed,  namely,  "  as- 


V, 

Dm  Tastst. 
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ajgnee  or  asaignees  for  the  time  being."  It  appears  1834. 
to  be  manifest^  diat  this  second  branch  of  the  section  smith 
transfers  all  interest  from  the  assignee  dying  or  re* 
moved  to  the  new  assignee;  and  that  its  object  is  to 
avoid  the  necessity  of  any  act  being  done,  beyond  the 
appointment  of  a  new  assignee.  The  transfer  is  made 
to  depend  on,  and  flow  immediately  from^  that  appoint- 
ment :  "  as  often  as  any  such  asrignees  shall  die  or  be 
lawftdly  removed^  and  a  new  assignee  duly  appointed, 
sU  such  personal  estate  as  was  then  vested  in  such 
deceased  or  removed  assignee,  shall,  by  virtue  of  such 
appointment,  vest  in  the  new  assignee,  without  any 
deed  of  assignment  for  that  purpose.**  This  construc- 
tbn  baa  apparently  been  adopted  by  the  Court  of 
Review,  and  their  practice  is  to  refuse  the  order, 
which  the  decision  of  the  Vice-chancellor  in  this  case 
would  render  necessary.  Ex  parte  Forster  (a)  was 
a  petition  presented  to  their  Honors,  praying  an  order 
vacating  the  assignment  to  an  assignee  who  had  ab- 
sconded ;  and  it  was  conteqded,  as  here,  that  the  act 
contemplated  future  fiats  only.  But  their  Honors  re- 
fused to  vacate  the  assignment,  holding  it  unnecessary, 
and  that  the  new  choice  was  alone  sufficient.  There 
u  nndoubtedly  great  weight  due  to  this  construction 
given  to  the  section,  and  acted  upon  by  the  Court  of 
Review.  That  it  is  also  a  construction  recommended 
by  considerations  of  manifest  convenience,  needs  hardly 
to  be  added. 

Id  dis]^sing  of  this  case  upon  the  construction  of 
the  act  merely,  I  give '  no  opinion  on  the  other  ques- 
tion, viz.  whether  supposing   Rubichon's  interest,  as 

(a)  I  Mont.  &  Bti.  87;  S.  C.  1  Dea.  &  Ch.  32.     Correctly  Ex  jiarte 
Fmrlcr, 

B  b2 
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1834.       araignee,  bad  not  been  divested  by  operation  of  law, 
Smith       ^^  would  have  been  a  ground  of  demurrer  that  be  bad 
0»  xlmr.    ^^^  ^^^  made  a  party.    Tbe  necessity  for  considering 
tbat  point  would  only  have  ariseni  in  case  I  bad  con- 
curred in  opinion  with  his  Honor  on  the  other  point. 

The  Vice-Chancellor's  judgment  was  reversed, 
and  tbe  demurrer  overruled. 


Ex  parte  Daly,  re  Daly. 
Awdce  to       This  case  is  reported,  ante,  vol.  Hi.  p.  788 ;  but  it  is 

produce  tho 

jmoeedingt       omitted  to  be  there  noticed,  that  a  party  bad  served  a 

mutt  be  lenred  •      i_     i_ 

ontheatiigneef,  notice,  to  produce  the  proceedings,  on  the  bankrupt, 

not  on  the  ^    ,  ,  _„  .       ,      ^  «     «        ,  ^ 

bankrupt,         instead  of  the  assignees.    This  the  Court  declared  to 

be  an^  improper  service. 


1 

Ex  parte  Ann  Collier. — In  the  matter  of  Robbrt 
,   „ ,.  Collier,  and  Horatio  Collier. 

April  17. 

cUuSne^Tpor-  *N  ^^^®  ^*^^  ^  claim  was  set  up  by  the  petitioner  to 
npel^^^^  certain  fixtures,  on  the  ground  that  they  were  tbe  pro- 
S!ufo^t&  ^-  ^^  ^^  Robert  CoUier,  and  did  not  belong  to  tbe  firmi 
duction  of  a       and  a  question  arose  as  to  the  right  of  the  petitioner  in 

case  stated  by  o  «r 

the  atstgneet      bankruptcy  to  have  a  case,  which  had  been  stated  for 

for  couDiel'a 

opinion,  for  the  counseVs  opinion  by  the  assignees,  produced  as  evi« 
abowioff  ibat  dence,  in  order  to  show  that  Horatio  CoUier  had  preva- 
has  preva7icated  ricated  in  different  statements,  which  he  had  at  various 
in^is  slate-       times  made  as  to  the  ownership  of  the  property. 
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Mr.  Swanston,  and  Mr.  Hull  for  the  petitioner.  1834. 


Mr.  Bacon  for  the  assignees. 

Erskine,  C.  J. — Supposing,  as  you  might  do,  you 
were  to  call  Horatio  Collier  into  the  box,  and  examine 
him  ui>on  the  subject,  and  his  evidence  showed  that  he 
bad  always  stated  the  same  thing,  which  was  in  favour 
of  this  claim;  then  the  production  of  these  documents 
would  not  be  needful.  But  supposing  you  had  occa- 
sbn  to  contradict  him,  in  what  way  would  the  produc- 
tion of  tiiem  assist  you  ?  The  case  having  been  stated 
by  the  assignees  for  counseFs  opinion,  could  be  no  evi- 
dence against  H  Collier ^  who  had  nothing  to  do  with 
it  You  cannot  therefore  have  a  right  to  its  produc- 
tion! even  if  we  bad  power  to  order  it. 

Snr  John  Cross  concurred. 

Sir  G.  Rose. — Whatever  right  you  might  have  in 
equity,  you  cannot  come  to  this  Court  for  any  such 
species  of  relief.  You  are  seeking  on  petition  for  dis- 
covery ;  and  a  bill  is  the  only  way  of  getting  it.  An- 
other point  against  you  is,  that  if  the  case  in  question 
were  submitted  to  counsel  with  a  view  towards  the  pre* 
sent  litigatioui  you  could  not,  according  to  the .  recent 
case  oi  Bolton  Vk  Cwrporation  of  Liverpool  {(i)^  demand 
any  discovery  of  it. 

The  Cottrt  refused  to  order  the  production  of 
the  document. 

(«)  1  Myl.  U  Keen,  SB. 


£z  peite 

COLUBB. 
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1834. 


Wettmintter, 
April  25  U  26. 

Where  a  com- 
mission issued 
in  1823,  under 
which  the  bank- 
rupt never  ob- 
tamed  his  certi- 
ficate, and  a 
fiat  issued 
against  him  in 
1832,  the  Court 
refused,  under 
the  circum- 
stances, to  su- 
persede the  fiat. 
Multifarious- 
ness is  not  suf- 
ficient cause  for 
the  absolute 
dismissal  of 
a  petition ; 
aiiier,  where 
the  defect  is 
want  of  proper 
parties. 


Ex  parte  William  Devas  and  Thomas  Evans,  and 
William  Williams  on  behalf  of  himself  and 
Joseph  Lawless,  his  co-assignee. — Li  the  matter 
of  James  Kenton. 

X HE  commission  in  this  case  issued  in  June  18S8| 
under  which  the  bankrupt  had  not  obtained  his  certi* 
ficate ;  afterwards,  a  fiat  issued  against  him  on  the  9th 
May  18S2 ;  the  rescinding  of  which  was  the  object  of 
this  petition.  The  first  two  named  petitidners  were 
formerly  partners,  but  the  co-partnership  had  been 
since  dissolved.  Williams  and  LawlesB  were  the  as- 
signees of  Nicholas  Skiers,  who  had  been  declared 
bankrupt  on  the  20th  September  1826,  and  who  prior 
thereto,  in  June  1823,  had  been  chosen  assignee  of 
Kenton  under  the  commission.  In  that  commission  the 
bankrupt  was  described  as  James  Kenton  of  Slow«on- 
the-WoId,  Gloucestershire  ;  but  the  fiat  described  him 
as  of  172,  High  Street,  Poplar.  Under  the  Jtat  Mr. 
Gibson  was  appointed  official  assignee,  and  Thomas 
James  Smith  and  Joseph  Hadland  were  chosen  the 
creditors*  assignees. 

The  petition  proceeded  to  state  that  Shiers  was  then 
resident  in  America,  and  was  not  expected  to  return ; 
that  the  petitioners  had  never  heard  of  the  fiat  being 
Issued  till  the  latter  end  of  January  1834;  that  the  as- 
signees under  the^ia^  had  possessed  themselvee  of  pro- 
perty, which  ought  to  be  divisible  among  the  creditors 
under  the  commission.  Under  the  commission,  Shiers 
had,  on  behalf  of  himself  and  his  partner  «/b An  Whitaker^ 
proved  a  debt  of  130/.  lO^.;  but  no  other  creditor  had 
proved  under  it.    The  petitioners  Devas  and  Evans, 
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however,  were  stated  to  be  creditors  to  the  amount  of      ISS4, 
200/.  and  upwards,  the  debt  being  contracted  with       Expoite 
Uiem  during  their  partnership ;  and  there  were  other     an^i  othen. 
.  creditors  to  the  amount  of  upwards  of  1000/.,  who  had 
neglected  to  prove  their  debts,  owing  to  there  being 
little  likelihood  of  any  dividend  being  made^  under 
JKentona  estate.    On  behalf  of  the  petitioners,  a  notice 
was  served  on  the  Commissioner,  the  official  assignee, 
and  the  creditors'  assignees  under  the  fiat,  of  the  ex- 
istence of  the  commimon,  and  that  the  present  peti^ 
turners  would  be  preventing  and  cautioning  them  not  to 
distribute  any  of  the  bankrupt's  estate  which  had  come 
to  their  hands.    A  dividend  was,  however,  declared 
under  the  fiat  on  the  11th  February  1834. 

The  petition  prayed,  that  the  proceedings  under  the 
fiat  might  be  stayed,  and  that  it  might  be  rescinded ; 
and  that  Skiers  might  be  removed  from  the  office  of 
assignee  under  the  commission,  and  for  a  new  choice; 
and  that  the  assignees  under  the^^  might  account  to 
snch  new  assignee,  to  be  appointed  under  the  commig^ 
non,  for  the  property  of  the  bankrupt  come  to  their 
hands ;  and  for  consequential  directions. 

The  petition  was  signed  as  follows — *'  WilliamDevas, 
br  self  and  Thom€t8  Evans.  William  Williams^  for 
self  and  co-assignee  Joseph  Lawless.'' 

The  bankrupt  Kenton  had  absconded  and  was  out- 
lawed, and  therefore  was  not  served  with  the  petition. 

Mr.  Montagu,  and  Mr.  Wright,  appeared  for  the  pe- 
titioners. 

Mr.  Sujanston,  and  Mr.  BetheU,  for  the  respondents^ 
the  assignees  under  the  fiat,  before  going  into  the 
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1834.       merits  of  the  petition,  took  five  preliminary  objectionB 
Sspg^      to  its  being  heard. 

m^otboB.  ^  ^^^  ^^^  place,  the  petition  is  midtifarious.  It 
prays,  under  the  commUsion,  that  a  new  choice  of  as- 
signees may  be  made, — ^and  then,  under  the  fiat,  that 
our  clients  may  account  for  and  deliver  up  the  pro- 
perty come  to  their  hands.  It  is'  very  manifest,  that 
the  assignees  under  the  jfiat  can  have  nothing  what- 
ever to  do  with  the  new  choice  of  assignees  under  the 
commission.  The  former  are  not  the  proper  parties  to 
such  a  petition;  and  therefore,  as  to  that  part  of  it,  it  is 
multifarious. 

Secondly.  The  petition  is  informal,  as  regards  the 
petitioners,  and  the  character  in  which  they  appear.  It 
is  a  rule  estabUshed  beyond  contradiction,  that  a 
creditor  who  has  not  proved  cannot  interfere  in  any 
way,  and  cannot  be  heard  in  Ck>urt  upon  any  matter, 
unless  it  be  upon  an  application  for  liberty  to  prove,  or 
upon  petition  praying  to  supersede  the  particular  com- 
mission under  which  he  might  prove.  The  petitioners 
Devas  and  Evans  have  therefore,  at  present,  no  pre- 
tence for  coming  here  on  such  a  petition  as  this.  They 
have  not  proved  under  the  commission ;  nor  are  they 
seeking  to  prove,  or  to  supersede,  the  commission* 
Again,  how  does  the  petitioner  WiUiam$  stand  ?  He, 
on  behalf  of  himself  and  co*assignee  Lawless,  appears 
as  the  assignee  of  Shiers,  in  respect,  not  of  a  debt  due 
to  Skiers  alone,  but  of  a  debt  due  to  Skiers  and  his 
partner  Wkitaker,  whom  Williams  and  Lawless  candot 
be  said  to  represent. 

Thirdly.  The  signature  of  the  petition  by  WiUiams 
is  defective.    One  assignee  alone  cannot  sign  a  petition ; 
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for  in  jEx  parte  Morgan  (a)  it  was  held,  that  a  pe-        1894. 
tition  of  assignees  must,  under  the  G^ieral  Order  of      ^xptrts 
l£th  August  1809  {b\  be  signed  by  all  who  present  it,     J^outlL 
and  not  by  one  only,  as  in  the  case  of  partners.    [Sir 
Jokn  Crass.  Is  this  t  a  petition  presented  by  WiUiams 
and  Lawless  ?    Is  it  Hot  presented  by  WiUiams  alone, 
though  on  behalf  of  himself  and  Lanoless?]    If  so,  is  it 
not  liable  to  another  objection?    Lawless  is  decidedly 
interested.    He  is  not,  under  the  view  suggested  by 
your  Honor,  a  petitioner,  and  certainly  he  is  not  senred 
as  a  respondent ;  yet  he  ought  to  be  made  a  party  (c). 

Fourthly.  The  affidavits  are  irregularly  intituled.  It 
is  thus  merely ; — "  In  the  matter  of  James  Kenton.'^ 
Now,  there  are  two  ''  matters  of  James  KentenC^  pend* 
ing;  one  a.  commission,  and  the  other  a  fiat,  both  in 
bankruptcy.  Suppose  peijury  were  required  to  be 
assigned  for  matter  contained  in  these  affidavits,  how 
could  an  indictment  be  sustained,  as  that  must  be  on  a 
pending  and  material  proceeding  ?  For  it  would  not 
be  possible  to  prove,  whether  such  affidavits  were  in 
the  matter  of  the  commission,  or  in  the  matter  of  the 
fiat. 

Fifthly.  The  petition  seeks  to  supersede  the  fiat 
But  the  petitioning  creditor  is  not  served,  and  does  not 
appear  before  the  Court.  This  is  necessary,  not  only 
as  a  matter  of  right  towards  the  petiticming  creditor 

(•)  Buck,  109.  (b)  2  Deac.  B.  L.  98. 

(e)  Mr.  Barber,  the  Registrar,  referred  to  a  MS.  case  of  Warner  ? .  HMitr, 
ht/hn  Lofd  Elden  lit  December  1821,  where  the  olijectioii  was  taken  that 
ikt  petition  staled  it  to  be  the  petition  of  the  asiignees,  though  only  signed 
by  one  of  them.  The  Lord  Chancellor  said — "  The  petition  must  be 
amended ;  one  assignee  cannot  sign  for  all,  and  destribing  it  as  the  petition 
of  the  anigneei.  The  party  signing  it  cannot  be  heard  upon  it  as  his  indi« 
vidual  petition." 
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1894.       faiinselfi  but  as  regards  the  assignees  under  the  fiat; 

sTMrte      ^^  ^^  ^^^  Court  were  uielined  to  supersede  the  fiat  on 

»n?SiVrt      *®  gWWttd  6f  informality,  the  assignees  would  be  enti- 

tied  to  indemnity  and  protection  firom  the  petitioning 

ereditoh 

The  CouRt*  recommended  that  the  counsel  for  the 
respondents  shotlld  at  all  events  abandon  the  last  three 
6bjections;  observing,  that  if  the  third  and  fourth  were 
tenable,  then  the  petition  and  the  affidavits  might  be 
amtoded ;  and  as  to  the  fifth,  the  petition  might  stand 
over,  in  order  to  serve  the  petitioning  creditor.  Be- 
sides which,  his  absence  would  only  be  material,  in  case 
the  Court  were  inclined  to  supersede ;  which  at  present, 
from  looking  into  the  petition,  they  did  not  feel  diey 
would  be  called  upon  to  do. 

The  third,  fourth,  and  fifth  exceptions,  were  not 
therefore  relied  on. 

Mr.  Montagu  and  Mr^  Wright  As  to  the  charge 
of  multifariousness,  it  can  only  eidst,  where  distinct  per^ 
sons  ilpply  for  distinct  objects  of  relief.  In  Ex  parte 
BoutfieJd  (a)  this  objection  was  taken,  because  it  was 
a  petition  of  several  creditors,  for  the  -proof  of  their 
iPespective  debts;  the  petition  also  praying  a  renewed 
commission,  and  a  new  choice  of  assignees ;  and  the 
objection  was  overruled  by  the  Lord  Chancellor,  be* 
cause  the  creditors  had  one  common  cause  of  complaint^ 
tad  one  coiiimon  object.  In  £l?  pairte  Coles  (fi),  the 
bankrupt  petitioned  to  expunge  several  proofs  upon 

(a)  Mont.  133*  (6)  Buck,  350. 
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diBtmct  groundsi  and  that  was  held  to  be  multtiiirious.       IfiM. 
But  in  this  case  there  is  but  one  common  object    AB      s^  ^^^^ 
the  petitioners  are  interested  in  the  silme  parts  of  <h^    ^^  ^^^^ 
prayer.    The  common  object  is  the  reiiTing  Hnd  sus- 
taining the  commission  I  which  is  not  to  be  arrived  ai, 
unless  the  whole  prayer  be  granted.    lEnAine,  C.  J. 
Bat  this  is  to  supersede  the  Jiat,  and  for  a  new  choice 
under  the  commurion.']    That  is  the  common  Imd  otdt* 
nary  way  of  petitioning  in  this  kind  of  case.    All  th^ 
petitioners  are  interested  in  superseding  the  fiat,  and 
all  are  interested  in  the  appointment  and  choice  of  an- 
other assignee.    As  to  the  second  objectioni  namely, 
the  locus  standi  of  these  petitioners.    To  prevent  any 
objection  being  taken  to  the  assignees  of  SMetB  alone 
being  the  petidoners,  two  others,  creditors  of  the  bank- 
rupt, are  introduced  as  petitioners,  namely,  Devas  fttid 
Ev€ms.    They,  as  creditors,  are  alone  sufficient  to  stis* 
tain  the  petition.    The  partner  of  Skiers,  however.  Is 
dead ;  and  if  the  Court  shall  think  that  the  debt  to 
Skiers  and  Wkitaker,  having  been  relied  on  as  necessary 
to  support  the  petition,  obliges  us  to  bring  all  paities 
interested  ifi  that  debt  before  the  CouK,  (though  the 
introduction  of  that  part  of  the  case  was  unnecessary, 
since  Devas  and  Evans  were  alone  sufficiently  inter- 
eeled  to  support  it,)  we  admit  that  Wkittaker^n  re- 
presentatives must  be  served.    That,  howeter.  Will  AM 
hnraHdate  the  petition,  for  the  Court  will  allow  It  to 
•tand  over  for  the  purpose  of  service  (a). 

Erskikb^  C.  J. — If  the  first  of  these  objections  is 
insisted  on^  it  certainly  appe&rs  to  me  iliat  this  petitiM 

• 

(a)  ht  p<rrU  Brown  re  Lloyd,  3  Dea.  &  Ch.  4M. 
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1834.  is  multifarious.  It  prays  that  the  fiat  may  be  auper- 
£x  pwii  teded,  and  that  the  property  acquired  under  it  may 
ai^oUim.  ^  delivered  up,  and  that  the  order  of  dividend,  now 
about  to  be  declared^  may  be  suspended.  Thus  far 
these  three  objects  are  perfectly  consistent  one  with 
the  otheri — ^all  pointing  to  the  same  end,  namely,  to 
get  rid  of  the  impediment  of  llie  fiat.  .  That  does  not 
render  the  petition  multifiuious,  as  each  object  is  auxi- 
liary to  the  superseding  the  fiat.  But  the  petition  pro- 
ceeds to  ask,  that  Skiers  may  be  discharged.  This 
part  of  the  prayer  is  unnecessary,  as  it  might  be  done 
under  the  General  Order  (a).  The  petition  goes  on  then 
to  ask  that  a  new  choice  may  be  made  of  an  assignee 
under  the  commission,  in  the  room  of  Sh%er$.  This  b, 
at  all  events,  quite  collateral  to  the  prayer  for  llie  supers 
sedeas,  and  none  of  the  parties  insisting  on  the  fat  caa 
have  any  thing  to  do  with  it.  But  I  think  it  would  be 
too  strong  a  measure  of  justice,  to  hold  that  to  be  a 
sufficient  reason  to  dismiss  the  petition.  And  if  the 
objection  be  still  pressed  upon  us,  the  most  I  should 
feel  inclined  to  do  upon  it,  would  be  to  order  the  peti- 
tion to  stand  over,  with  liberty  to  amend  it,  giving  the 
respondents  the  costs  of  the  day. 

• 

Sir  J.  Cross. — ^The  objections  to  thu  petition  are 
now  reduced  to  two  in  number,  via.  that  of  muldfariou»- 
ness,  and  that  of  it.  being  presented  by  in^roper  par- 
ties. The  objects  of  the  petition  are  twofold:  the  firsts 
that  the  commission  may  be  proceeded  with ;  and  the 
second,  that  llie  fiat  may  be  superseded.  But  ft  seems 
to  me,  that  it  is  not  presented  by  the  proper  pardesi 

(•)  See  Loid  Lau^bcromgh'B  Oenenl  Older  of  Stii  Maith  1794,  3 
Ssic.  B.  Im  90. 
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The  first  two  named  hare  never  proved^  altfaough  the  1SS4. 
eomniiesion  is  near  twelve  years  old.  They  might  have  sTpute 
applied  to  prove  at  a  much  earlier  period ;  and  if  they  ^aS^^ 
had  then  been  accepted,  they  would  have  enttded 
themselves  as  creditors  to  have  presented  some  such 
petition  as  the  present,  and  the  Commissioners  might 
then  have  granted  what  they  seek,  as  regards  the. new 
choice.  As  it  is,  they  come  with  a  very  ill  grace. 
They  are  strangers  to  the  commission^  who  have  slept 
on  their  rights  at  least  nine  or  ten  years,  seeking  to 
upset  a  recent  fiat.  As  to  the  other  petitioner  WU^ 
UamSf  (taking  it  for  granted  he  is  right  in  coming  here 
without  Lawless,  hvs  co-assignee,)  he  and  Lawless  only 
represent  Skiers,  who  is  but  entitled  to  a  moiety  of  the 
debt  due  firom  the  bankrupt  Kenton  to  Skiers  and 
Wkitaker;  and  I  think  they  cannot  petition  without 
WkUaker  also  being  here.  My  opinbn  upon  the 
second  objection  is  so  strong,  that  I  do  not  think  it 
needful  to  go  into  lliat  of  multifisiriousness. 

Sir  6.  Rose  concurred. 

Mr.  Swanstan.  The  petition  is  now  adndtted  by 
the  Court  to  be  multifarious,  and  therefore  I  ask,  as  a 
matter  of  right,  that  it  shall  be  dismissed  with  costs. 
The  parties  have  by  their  own  acts  placed  themselves 
in  this  dflemma,  namely,  that  it  would  have  been  next 
to  impossible  to  have  framed  a  petition  to  meet  their 
case,  without  it  being  open  to  the  objection,  that  it 
was  multifarious.  Upon  the  other  ground,  namely, 
the  absence  of  any  right  whatever  on  the  part  of  these 
petitioners  to  apply,  we  press  for  the  order  of  dismissal 
with  costs. 
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1134;  EsaaiiB  C.  J.^If  the  objection  to  die  parties  be 

ExMHt  ionvted  upon  by  the  regpondentg,  and  be  allowed bjr 
•J^Mkm  ^^  Court  to  prevail,  it  must  end  in  the  dismissal  of 
the  petition,  because  no  amendment  can  cure  it.  But 
I  am  by  no  means  satisfied,  that  the  petition  is  impro* 
parly  presented  by  WiUiams  and  his  co-assigneCi— *tha 
latter  of  whom  we  must  now  look  upon  as  a  party,  the 
ohfection  to  that  part  of  the  case  being  waived. 
They  are  creditors,  and  were  so  prior  to  the  commb- 
sion,  and  have  an  interest  in  disposing  of  any  impedi* 
ment  to  it,  and  therefore  may  apply  to  supersede  the 
flat.  And  on  this  ground,  I  think  there  are  piurties  to 
the  petition  befbre  the  Court  suiBcienUy  interested  to 
support  it 

As  to  the  objection  of  multifariousness,  there  is  no 
doubt  but  that  that  part  of  the  petition  which  prays 
the  removal  of  Skiers,  and  for  a  new  chcHce,  is  irrele- 
vant and  unnecessary,  and  the  respondents  must  noC 
be  called  on  to  bear  the  costs  of  so  much  of  the  peti* 
tion.  But  as  the  parties  are  now  prepared  to  go  into 
the  merits,  I  think,  that  the  least  we  can  do,  is  to 
allow  it  to  stand  over  for  amendment;  it  would  be 
iiupvoper,  merely  for  the  sake  of  praotace,  to  dismisa 
the  petition. 

Sir  J.  Cross  felt  inclined  to  differ  in  the  view  he 
took  of  this  part  of  the  discussion ;  but  the  counsel 
for  the  respondents  consented  to  consider  the  petition 
as  amended,  and  to  proceed  on  the  argument  upon  the 
inerits. 

Mr.  Mmtoffu,  and  Mr.  Wright.    The  view  that  we 
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take  of  tbtf  merits  is,  that  t)ie  fiat,  havipg  iiisufid  durinf       13^4, 

the  existence  of  the  first  commission,  is  ipiQ  facto       ' 

void  ^t  law,  and  we  have  a  right  to  come  h^re  and       Dbva* 

and  otlieii« 

demand  that  it  shall  be  superseded.    This  question  Apru%6. 
]^s  been  under  considerable  discussion  of  late,  both 
in  the  Ring's  Bench,  in  the  c^se  of  Bailey  y.  Mi' 
cheUi  (a),  and  in  Chancery,  in  the  case  of  Ikf  parti 
Welch,  in  the  matter  of  Merryweather  (6). 

Sir  G.  RosB. — ^llow  m^,  in  the  outset  of  your  argu- 
ment, to  suggest  the  yiew  I  take  pf  this  case,  whiith 
b^g  oqe  {Hirely  of  principle,  I  for  one  baye  had  fre-* 
quent  opportunity  of  considering  very  maturely  on 
other  occasions.  We  may  take  it  for  granted,  that  a 
second  eopunission,  wh^re  the  bankrupt  has  not  ob^ 
tmed  his  certi^cate  under  the  first,  or  a  third  com- 
mission, where  h^  has  not  paid  15s.  in  the  poun4 
under  the  second,  is  bad  at  law*  If  even  a  bankrupt 
had  got  his  certificate  under  the  second  commission, 
without  having  obtained  it  under  the  first,  I  say,  at  law, 
the  second  certificate  would  be  ipso  facto  void  (e). 
This  has  been  held  both  by  Lord  Chancellors  and  by 
Vice-chancellors.  But  at  the  same  time  it  has  always 
bpen  eonddered  as  open  to  those  interested  in  sup- 
porting a  second  commission,  to  come  to  the  Lord 
Chancellor,  and  upon  the  state  of  circumstances  -con- 
test the  first  commission,  and  pray  for  a  supersedeas 
of  it.  The  question  of  supersedeas  has  then  always 
resolved  itself  into  one  of  expediency  and  discretion. 

(a)  Mkh,  T.  1892.  (b)  Mont.  276. 

Cc)  See  Hill  t.  Wilton,  7  Barn.  &  Cres.  684 ;  Fowler  r.  Cotter,  10  Barn. 
&  Cr.  427. 
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1SS4.  If  the  second  commission  had  issued,  with  the  consent 
sJT^  and  knowledge  of  the  assignees  under  the  first, — if  the 
inTo^  latter  hare  been  guilty  of  neglect  in  not  prosecuting 
their  rights, — and  if,  by  sleeping  upon  those  rights^ 
they  have,  as  it  were,  induced  the  issuing  of  the  second 
commission,  then  I  think  it  is  for  the  petitioners  in 
thb  case  to  make  out,  that  the  Court  ought  not,  in 
the  exercise  of  its  discretion,  to  supersede  the  first. 

EasKiNE  C.  J. — In  JSr  parte  Lane  (a),  there  was  a 
ihird  commission ;  and  the  yice-ChanceUor,  regarding 
it  as  void  at  law,  directed  it  to  be  superseded.  Bat 
there  he  seemed  only  to  do  so  as  a  matter  of  expe- 
diency, and  in  the  exercise  of  his  discretion.  And  in 
the  case  of  Ex  parte  Poulden{b),  Lord  Eldon  ex- 
pressly maintains  that  the  superseding  the  second  com- 
mission is  a  matter  of  discretion  on  the  part  of  the 
Court.    So  in  many  other  cases. 

Mr.  MontoffUf  and  Mr.  Wright,  in  continuation.  We 
shall  presently  proceed  to  show,  that  it  has  always  been 
usual  to  supersede  the  second  commission.  But  first, 
it  is  necessary  to  refer  to  those  cases  which  contain  the 
principle,  that  the  second  commission  is  absolutely 
void  at  law,  where  the  bankrupt  has  not  obtained  his 
certificate  under  the  first  In  Hill  t.  WUsan  (c),  it 
was  so  decided;  and  though  that  case  was  called  in 
question  by  the  case  of  Fowler  t.  Caster  (d),  yet  this 
latter  case  fully  established  the  doctrine.  The  same  was 
held  in  the  case  of  Nelson  v.  Chirrel(e)f  and  so  clear 

(a)  Mont.  12.  (b)  16  Ves.  472. 

(c)  7  Ban.  &  Cr.  684.  (d)  10  Bm.  &  Cr.  427. 

(e)  7  Bingham,  663. 
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were  the  Court  in  favour  of  the  doctrine^  that  all  argu-  18S4. 
ment  upon  the  question  was  stopped.  So  also  ia  £i  parte 
PhiUips  V.  HopvDood  («),  and,  in  effect,  in  the  case  of  ^©J^, 
Bayky  ▼•  JMicheUs  (b).  The  legislature,  by  the  intro- 
duction of  the  lS7th  section  into  the  6  G.  4.  c.  16.,  also 
recognizes  this  principle,  by  giving  authority  to  the 
assignees  under  the  first  commission  to  seize  all  future 
acquired  property.  It  might  be  said,  that  a  petition 
to  supersede  is  not  the  proper  remedy  to  pursue  in 
this  case;  and  that  the  first  assignees  ought  to  pro- 
ceed by  action  to  recover  the  property  taken  by  the 
second  set  of  assignees.  But  a  petition  is  by  far  the 
more  usual,  and  certainly  the  better  course  to  pursue. 
This  Court  has  the  power  to  grant  the  supersedeas ; 
and  the  reasons  for  the  institution  of  the  Court  will 
warrant  it  in  doing  so;  thereby  to  save  the  expense 
and  delay  that  will  otherwise  arise. 

The  Chancellor  has  always  been  in  the  habit  of 
granting  these  applications,  on  petition, — sometimes  of 
the  assignees,  as  in  the  cases  of  JEx  parte  Bulkn  (c). 
Ex  parte  BoId(d)y  Ex  parte  Degraves,  and  JEx  parte 
Lees{e), — ^and  sometimes  of  creditors,  as  in  the  cases  of 
Ex  parte  Proudfoot  (/),  and  Ex  parte  Poulden  (^), 
And  though  it  appears  pever  to  have  been  done  hi- 
therto, yet  from  the  cases  of  Ex  parte  Crew  (A),  and 
Ex  parte  Cridland{i)^  it  seems  that  such  a  petition 
presented  by  the  bankrupt  would  be  entertained.  In 
Ex  parte  Lees f  and  Ex  parte  Poulden  {k),  also.  Lord 

(a)  1  Barn.  &  Adol.  619.  (6)  K.  B.  Mich.  Term,  1833. 

(c)  1  Rose,  186(a).  (d)  Cooke,  10. 

(e)  Cited  1  Mont  &  Giegg.  Dig.  399,  n.  (g). 

(/>  1  Atk.  252.  (g)  16  Veg.  472.  (h)  16  ¥68.386. 

(i)  2  Rose,  164.  (k)  16  Yes.  474. 

VOL.  IV.  C  C 
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18$4t        ISdm  expressly  says,  that  such  a  petition  may  be 

£7p«ti      P'oper,  under  eircumatances,  if  a  creditor  were  joined : 

ai^MiMi*.     ^^^^8^  **»  ^hat  ease  he  refused  the  petition,  because 

the  creditor  joining  was  the  iather-in-law  of  the  bank« 

rupt,  who  had  been  guilty  of  some  fraud. 

Such  then  are  the  principles  of  law,  and  such  was 
the  course  of  practice  before  the  Lord  Chancellor* 
And  the  only  cases  in  which  the  superseding  (he 
second  commission  has  been  refused,  are  those  in  whioh 
there  has  been  fraud  and  concealment  on  the  pari  of 
the  persons  interested  under  the  first  commisdon;  ov 
where  the  second  commission  has  issued  by  actual  av 
implied  contract  between  the  parties  to  the  fifst  and 
lecond  commission. 

We  will  now  show  the  eases,  first,  where  the  CoutI 
has  refused  to  supersede  the  second  commission,  and 
secondly,  where  the  contrary  has  been  done.  It  has 
been  refused,  where  the  creditors  under  the  first  com- 
mission have  consented,  by  positive  act,  that  the  hwaikt 
rupt  may  trade,-^as  in  Ex  parU  Ptoudfoet  (a),  where 
the  facts  were  these.  JaeJuan  was  declared  bankrupt 
in  1732,  and  assignees  were  chosen;  after  which,  upon 
his  raising  40/.  for  expenses  of  the  oommissien,  and 
100/.  to  be  divided  between  his  creditors,  four-fifths 
signed-  his  certificate,  but  the  commissioners  refused  to 
sign  it ;  the  money  was  repaid  to  JaehioUf  and  nothing 
more  was  done  under  that  commission.  Jackson  the^ 
set  up  a  different  trade  in  a  different  part  of  the  tpwn; 
and  being  largely  indebted,  a  second  commission  issued 
in  17S6;  assignees  were  chosen,  and  he  obtained 
his  certificate.  Lord  Hardwiche  there  says,  in  \i\s 
judgment  (£),  /'  The  second   commission  w^%  talE^n 

(a)  1  Atk.  252.  (h)  Page  2^2. 
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diit  fpiif  yeuw  after  the  first;  Ihf  certificate  ei^fn^d  .18di. 
thre^  fMPs  ago,  and  allowed  by  me  two  years  and  ^Ypiiit« 
tbr^^quarters ;  nothiog  elandestine  appears;  but  an  a^^Jt^ 
ll4vertUeiii9i)t  has  bean  put  into  the  Gazette  as 
ysyalj  fpr  creditpps  assenting  or  dissenting  to  th^ 
6ertificat0f  imd  was  plainly  intended  that  the  cr^- 
ditpr^  under  the  first  commission  should  me^t,  he- 
g^use  tb^  advertisement  was  put  in  by  the  assign^^s 
)ipd#r  the  4nt;;  the  two  assignees  under  the  first, 
iod  pev#ral  of  the  creditors,  met  accordingly,  find 
HO^ptod  of  G51,  towards  the  charges  of  the  firit 
xopiinission,  and  the  expense  of  a  law  suit;  and  ip, 
aapsiiierfttipn  of  this  sum,  the  assignees  of  the  firat 
poQuiiission  withdrew  their  petition,  which  was  filed 
before  this  meeting  for  superseding  the  second  commis- 
sion. I  am  of  opinion,  therefore,  on  the  circumstances 
of  this  case,  that  I  cannot  set  aside  the  second  com- 
misaion  i  because  it  would  be  a  great  prejudice  and  in- 
jnatipe  to  those  persons,  who  have  given  Jackson  credit 
ever  sinee  his  certifieate  was  confirmed,  which  is  no 
leas  than  ^o  years  and  three-quarters  ago." 
.  In  EappuvrU  Bullen  (a),  also,  it  was  said  by  the  Lord 
Chancellor,  that  '^  a  second  commission,  while  a  first  is 
submting,  is,  strictly  speaking,  void ;  but  such  commission 
pm  only  be  set  up  against  a  subsequent  one,  when  it  is 
in  leg^l  operi|tion»  If  the  parties  under  the  first  have 
by  wntract  placed  themselves  in  a  difiisrent  situation, 
I  will  not  suffer  them  to  defeat  the  fair  claims  of  credi- 
tors  ufi^er  another."  So  in  Ex  parte  Bourne  (i).  Lord 
Mlden  says,  after  stating  the  general  rule  as  to  the 
invalidity  of  second  commissions,  "  Take  the  instance 
of  a  commission  taken  out  in  18S0,  and  another  taken  oyt 

(•)  I  BMe,  15$.  (6)  2  Gl.  &  J.  141. 
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1834.  against  the  same  person  four  or  five  years  afterwards 
ETptrte  ^P^°  ^  subsequent  trading ; — ^if  he  has  been  permitted  to 
ai^'th'  S^  intojthe  world  as  a  trader  and  to  gain  credit  as  such, 
whatever  a  Court  of  Law  might  say  about  the  rights  of 
creditors  under  the  first  commission^  this  Court  has  said 
it  would  support  the  second  commission  to  this  extent, 
— ^that  it  would  not  permit  the  creditors  under  the  first 
commission  to  take  that,  which  they  could  not  take 
without  injustice  to  the  creditors  under  the  second, 
whom  they  have  permitted  to  deal  with  the  bankrupt, 
as  if  he  had  obtained  his  certificate;  and  that  they 
should  only  take  that  part  of  the  bankrupt's  subse- 
quently acquired  property,  which  should  remain  after 
all  the  creditors  who  had  been  so  permitted  to  deal 
with  him  after  the  first  commission,  should  have  been 
paid;  that  the  profits  derived  by  the  bankrupt  from 
such  subsequent  dealings,  shall  belong  to  the  creditors 
under  the  first  commission;  but  the  debts  contracted 
in  his  trading  after  he  secondly  engaged  in  trade,  with 
the  permission  of  those  creditors,  shall  be  first  paid.** 
The  case  of  Ex  parte  Lees  and  Poulden  (a),  which  has 
been  already  referred  to,  was  decided  on  the  same 
principle  (ft) 

Neither  will  the  Court  supersede  the  second  commis- 
sion, where  the  bankrupt  petitions,  and  will  not  bring 
the  property  into  Court.  In  Ex  parte  Rhodes  (c), 
which  was  a  petition  of  the  bankrupt.  Sir  5.  RamUfy 
contended  in  argument  on  behalf  of  the  bankrupt,  that 
notwithstanding  the  case  of  Trotightan  v.  Gitley,  it  was 
never  decided  that  merely  because  the  assignees 
under  the  first  commission  did  not  claim  the  pro- 
perty, the  second  should  therefore  stand.    The  point 

(a)  16  Ym.  47).  (6)  Supr^.  (c)  16  Vet.  639. 
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was  not  decided,  but  Lord  Hldon  expressed  no  doubt  18S4* 
as  to  the  doctrine;  and  indeed  he  said  be  would  Ezptrte 
make  no  order  on  it,  until  notice  of  the  applica-  ti^oUion, 
tion  had  been  served  on  the  assignees  under  the  former 
commission,  or  till  they  informed  him,  the  Lord  Chan- 
cellor, whether  they  meant  to  claim  the  effects  or  not. 
So  in  Ux  parte  Lees  and  Poulden  {a\  a  similar  obser- 
vation was  made  by  Lord  JEldon.  In  Ex  parte  Crew(b), 
the  first  commission  issued  in  1795,  and  the  bankrupt, 
who  was  the  petitioner,  remained  uncertificated.  He 
changed  his  place  of  residence  and  traded  in  another 
name;  and  in  1809  a  second  commission  issued  against 
him.  The  petitioning  creditor  under  that,  knew  that 
the  prior  commission  was  subsisting,  and  that  the  bank* 
rapt  was  uncertificated.  Lord  Eldon,  in  that  case,  says, 
''  I  am  well  aware  of  all  the  difficulties  that  belong  to 
the  case  of  two  commissions  subsisting  against  the  same 
person.  In  law,  the  second  commission  is  good  for 
nothing.  The  assignee  cannot  bring  an  action,  or  pro- 
tect himself  under  it;  in  short,  the  second  commission 
cannot  have  any  operation,  except  under  direction  or 
arrangement  here.  If  a  joint  commission  issues  against 
persons,  one  of  whom  has  been  declared  a  bankrupt 
under  a  separate  commission  against  him,  the  joint 
commission  is  a  nullity,  one  of  the  parties  being  already 
a  bankrupt  under  a  prior  commission.  So  a  joint  com- 
mission subsisting,  a  subsequent  separate  commission 
against  one  of  those  bankrupts  is  a  nullity.  We  are 
ttow  in  the  habit  of  making  an  arrangement,  super- 
seding the  one  or  the  other,  as  may  best  answer  the 
ends  of  justice;  but  in  Liord  Hardmcke'8  time,  both 
the  joint  and  separate  commissions  stood  together,  and 

(a)  16  Vet.  474.  (ft)  16  Ves.  2S6. 
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1S64;  tbal  being  permitted^  the  necessity  was  felt  of  giving 
sTttaHe       ^^^  bankrupt,  by  arrangement,  the  benefit  of  a  certifi- 

Detab  guijg^  ^  |,g  signed  by  some  creditors  of  a  class  whoi 
strictly  speaking,  could  not  come  in.  It  has  thereforB 
been  usual,  upon  an  application  of  this  sorty  to  direct 
the  petition  to  stand  over,  with  notice  to  the  creditors 
under  the  prior  commission  s  whether  the  property  is  to 
belong  to  one  class  of  creditors  or  to  another,  or  upon 
what  terms  it  is  to  be  distributed,  is  the  subject  of 
afrangtement.  The  case  of  Troughton  v.  Gritley^  and 
the  others,  are  attended  with  sufEcient  difficulty;  but 
they  have  never  been  carried  to  this  extenti  that  the 
creditors  shall  not  have  notice/'  The  petition  was  ac« 
cOrdingly  directed  to  stand  over:  with  notice  to  be  given 
by  the  bankrupt  to  the  creditors  under  the  first  com- 
mission, and  to  the  petitioning  creditor  under  the  Ustt 
Sdly.  Where  the  Court  will  interfere.  In  general} 
(putting  out  of  the  argument  the  case  of  Ex  parte 
Welsh)  (a),  upon  the  application  of  the  assignees  under 
the  first  commission,  the  Court  will  supersede  the 
second,  unless  the  right  under  the  first  has  been  waived 
by  the  contract  and  arrangement,  or  the  circumstance 
of  firaud  on  the  j^art  of  those  interested  under  Uie  first 


(a)  Mont.  276.  Sir  G*  Hom,  in  die  eirarse  ef  tiM  argnmMit,  itatid,  thit 
there  was  some  omission  in  the  printed  report  of  one  or  two  important  facts  in 
|his  case,  which  ought  to  be  noticed.  The  case  came  on  by  iHray  of  appeal 
from  the  Vice -Chancellor's  judgment,  which  the  Lord  Chancellor  reveraed. 
The  fact  of  the  composition  having  taken  place,  was  denied  by  the  respoad- 
ents,  and  the  petition  stood  over  for  evidence  of  the  composition,  which  not 
being  satisfactory,  when  the  case  came  on  again,  the  Lord  Chancellor 
founded  his  decision  on  that  fact  alone.  Otherwise,  on  the  facts  as  they 
are  stated  in  the  report,  the  second  commission  would  not  have  been  sus- 
tainable ;  as  there  would  have  been  no  groanda  to  reverse  the  deciaioQ  and 
refuse  to  supersede* 
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ofidount  to  a  waiver.    [JBrskine,  C.J.  For  this  purpose,        1834. 
contract  is  to  be  inferred  Arom  all  circumstances  of      cTpiirte 
permission.]    In  Ex  parte  Lee${a\  there  were  gross    ^n^'J^rt. 
circumstances  of  fraud,  arising  from  the  relationship 
between  the  two  petitioners,  the  one  the  bankrupt,  and 
die  oAer  the  petitioning  creditor;  but  if  those  circunb- 
stances  had  not  appeared,  it  seems  that  the  second 
commiasion  would  have  been  superseded,  leaying  the 
psrtiea  under  it  to  come  in  under  the  first  upon  an 
equitable  arrangement     And  in  the  case  now  before 
the  Court,  no  great  hardship  can  accrue,  if  the  Court 
were  inclined  to  support  the  commission  upon  the  like 
principle. 

The  cases  in  which  the  Court  has  interposed  to  sup- 
port the  second  commission,  have  always  been  regarded 
widi  considerable  doubt;  and  in  general  the  Court,  before 
it  would  so  act,  has  required  a  bill  to  be  filed.  In  Ex  parte 
Siorki{b\  the  Lord  Chancellor  says,  ''There  is  no  case 
ia  which  this  equity  has  been  administered  on  petition. 
I  kave  no  objection  to  the  filing  a  bill.  Whatever  may 
be  said  or  thought  of  the  case  of  Troughton  v.  Oitle^, 
there  is  a  great  mass  of  negative  authority  against  it  in 
the  repeated  offers  to  the  bar  to  turn  these  petitions 
nito  bills,  if  it  was  thought  proper  to  dispute  whether 
the  second  commission  had  any  effect.  As  to  the 
equity  between  the  creditors,  there  are  great  difficulties. 
FirsI,  if  creditors  are  to  be  bound  by  the  negligence  of 
the  assignees, — suppose  them  ignorant  of  the  secoild 
trading,  but  Ihat  all,  or  some  of  the  creditors  are  cogni- 
sant of  it, — there  is  an  equity  against  some,  and  not 
i^ainst  others.     Then  the  second  commission  is  an 

(a)  16  Vw.  472. 

(I)  t  Tctt  &  B.  lOS;  5.  C.  3  Rwie,  179,  and  aee  t)ie  eases  tliere  cited;' 
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1864.  authority  to  distribute,  for  all  the  credit<Nrs  having 
^TZite  demands  subsequent  to  the  first  commission;  and  many 
u^oUieci.  ^^  ^em  may  have  had  no  concern  with  the  subsequent 
trade  he  carried  on.  There  is,  however,  so  much  to  be 
broken  through  upon  points  that  have  been  long  consi- 
dered settled,  that  it  is  impossible  to  do  this  upon  peti- 
tion. I  repeat  the  offer  that  has  been  frequently  made 
from  this  place,  that  you  may  file  a  bill  if  you  please ;  a 
course  the  more  proper  on  account  of  a  case  now  de- 
pending before  the  Master  of  the  Rolls."  If  any  thing 
therefore  is  to  be  done  in  support  of  the  fiat  in  this 
case,  it  must  either  be  by  arrangement,  or  by  cross 
petition,  or  by  bill  filed  by  the  assignees  under  it^ 
praying  for  a  supersedeas  of  the  commission. 

Now,  what  are  the  facts  upon  which  the  respondents 
would  rely  in  support  of  the  fiat?  The  commission 
was  issued  in  18S3,  and  it  was  then  discovered,  as  was 
supposed,  that  there  was  no  property  to  divide;  and, 
therefore,  it  was  not  worth  the  creditors'  while  to  prove 
their  debts  under  it.  The  commission,  however,  still 
subsisted;  and  that  fact,  and  the  circumstance  of  the 
bankrupt  being  uncertificated,  might  have  been  known 
to  those  issuing  the  fiat,  by  inquiry  at  the  bankrupt 
office,  had  the  least  diligence  been  used  by  them.  It 
subsequently  turns  out,  that  the  bankrupt  becomes 
possessed  of  property,  which  it  might  be  contended 
had  been  amassed  by  some  subtraction  by  the  bank* 
nipt  of  property,  which  be  did  not  disclose  under  the 
first  commission.  There  is  not  the  slightest  evidence, 
that  the  petitioners  were  aware  of  the  subsequent 
trading ;  and  it  is  sworn,  they  did  not  know  of  the  fiat 
being  issued  till  the  end  of  January  1834;  immediately 
upon  which,  they  proceeded  to  present  this  petition. 


aiidoUi«n. 
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Can  it  be  thence  said,  that  there  is  any  hardship  oper-  1534. 
adng  on  the  respondents,  which,  in  equity,  should  rfTII 
entitle  them  to  divest  the  petitioners  of  the  legal  right  ^'T^^ 
they  have  to  the  property  in  question?  We  submit 
there  is  none,  and  that  this  petition  must  therefore 
be  granted. 

Mr.  Swanstan,  and  Mr.  Betkell,  for  the  respondents, 
were  stopped  by  the  Court. 

Erskine,  C.  J. — The  prayer  of  this  petition  is  now 
confined  to  its  proper  object,  namely,  to  the  supersed- 
mg  the  fiat, — and  as  a  consequence,  the  restraining  the 
assignees  under  it  firom  proceeding  towards  payment  of 
a  dividend. 

There  is  no  doubt  of  the  general  proposition,  that 
a  second  fiat,  issued  during  the  existence  of  the  first, 
against  an  uncertificated  bankrupt,  is  absolutely  void, 
and  that  no  right  whatever  under  the  second  is  main- 
tainable at  law.  This  was  conceded  to  the  petitioners 
at  an  early  stage  in  the  argument  upon  the  merits; 
and,  therefore,  the  question  now  to  be  decided  by  U8> 
is  not  a  question  of  law;  but  whether,  in  the  exercise 
of  our  discretion,  the  facts  of  this  case,  as  appearing 
upon  the  petition  and  affidavits^  are  sufficient  to  induce 
us  to  supersede  the  fiat. 

It  is  said,  that  a  second  commission  being  regarded  as 
absolutely  void  at  law,  we  ought,  as  of  course,  to  super-^ 
sede  it;  and  it  is  urged,  that  it  has  always  been  the  prac- 
tice to  supersede  it,  unless  it  can  be  shown  that  there 
has  been  fraud  in  the  worldng  of  the  first  commission, 
or  tha^  through  an  implied  or  express  contract,  the 
second  commission  may  be  regarded  as  issued  with  the 
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1834.  omaent  of  tbe  parties  interested  under  the  first  To 
ExMTit  ssteblieh  that  proposition,  several  cases  have  been 
and  othtn  ^^^^*  "^^^  ^^^7  <^ases,  it  appears^  in  which  the  second 
commission  has  been  superseded,  are  those  of  JSr  parU 
BM  (a),  and  £ir  parte  Lane  (5).  In  Ex  parte  Bold^ 
a  petition  was  presented  by  the  assignees  under  a  first 
commission  to  supersede  a  second  commission,  which 
had  issued  against  the  same  bankrupt,  while  uncertifi- 
cated under  the  first;  and  Lord  Lfrnghhwaugh  said,  he 
could  not  let  the  second  commission  stand,  and  that 
he  must  of  necessity  make  the  assignee  under  that 
commission  account  to  the  assignees  under  the  first* 
but  without  prejudice  to  die  question,  which  the  ere* 
ditors  since  the  first  bankruptcy  might  make  to  an 
equitable  preference  in  payment  out  of  the  subee« 
quently  acquired  eflbcts.  In  JB^  parte  Lane,  the  Vlce- 
Chancellor  said,  "  I  have  no  alternatifei  as  the  second 
commission  is  void  at  law,  how  can  I  permit  it  to 
stand?*'  There  were  no  circumstances  thereto  war<* 
rant  that  conclusion ;  and  I  may  say,  that  it  was  a  depsf  « 
ture  from  the  general  rule,  which  has  always  been  tnain- 
tained,  namely,  the  exercise  of  a  degree  of  discretion 
ibanded  oh  the  facts  of  tbe  case.  The  Vice-Chan* 
eeilor  seems  entirely  to  hare  proceeded  on  the  airtho* 
rity  of  the  dicta  of  the  Judges  in  the  King's  Bench 
and  Common  Pleas,  viz.  that  the  Lord  Chancellor  has 
no  power  to  issue  a  second  commission,  pending  a 
first;  That  doctrine  has,  however,  been  expressly 
repudiated  by  the  Lord  Chancellor  in  the  case  of  JEk 
parte  Welshie),  and  it  is  contrary  to  all  the  prior 
opinions  of  Lord  Chancellors  in  similar  cases  $  and 
justly  so,  because,  if  it  were  maintainable,  it  must  be 

(a)  Coole,  10.  (6)  Mont  12.  (c)  Mont.  28S. 
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Miried  to  this  extent)  Tia,  that  ft  second  commifltidn        18^4^. 
could  not  be  iBsued  by  the  Lord  Cbiltic^llori  eteti       b^  parte 
though  all  the  creditors  under  the  first  were  satifified>     Jd  tthen, 
and  though  the  commission  had  tacitly  dh>pped  to  the 
ground,  if  it  were  not  regularly  supersededv    That 
▼iew  isi  I  thinki  fatal  to  those  dicta  whieh  militate 
against  the  Lord  Chancellor's  power  to  issue  a  second 
60BOiniBS9on. 

In  £x  parte  Rhodes  (a)  the  Lord  CbaAcelIor»  it  is 
said,  would  not  allow  the  future  effects  to  pass  to  the 
assignees  under  the  second  commission,  though  it  wie 
19  years  after  the  first,  until,  by  notice  served  oH  the 
first  assignees,  he  had  ascertained,  whether  it  was 
dieir  intention  to  claim  diose  efieots  or  not.    I  cannot, 
however,  regard  that  case  as  of  any  vefy  great  assists 
anoe  to  the  petitioners  here;  for  the  point  does  not 
seem  to  have  been  much  pressed.    It  is  argiled,  that 
if  the  fiicts  of  this  tiase  are  looked  at)  we  shall  find 
nothifig  in  them  to  take  this  case  out  of  the  generlil 
rule,  that  the  second  commnsion  is  void,  and  Imisi  be 
superseded.    But  I  think  tlie  present  case  is  almost 
parallel  to  that  of  Ex  parte  Lees  and  Es  parte  Powl^ 
denifi) ;  and  Lord  EUon  there  says,  ^^  It  has  been  said 
eorrectly,  that  though  the  second  commission  is  void 
at  lawi  the  Court  does  not,  therefore^  supersede  the 
eomlaission.    That  has  frequently  beto  refiised^  ad- 
IntMing  the  commiBsion  to  be  void  at  law^  the  party 
standilig  in  circunnstances  under  whixdi  he  could  not 
be  heard  for  that  purposes;  as  in  many  cases  it  might 
be  fit  to  leave  those  who  claimed  under  the  commis* 
sion  to  attempt  to  maintain  it  at  law,  and  if  the  first 
eommission  had  been  kept  on  foot  15  years,  with  thf^ 

(a)  16  Vw.  539.  (6)  16  te«.  472. 
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1894.        view  of  protecting  the  bankrupt,  and  enabling  him  to 
Ejp,^      defraud  aD  those  with  whom  he  might  deal  in  subse- 
and  ochoB.     V^^^^    transactions,    I  should  rather  supersede  the 
first  commission  at  the  instance  of  the  assignees  under 
the  second,  than  the  second  at  the  instance  of  the 
assignees  under  the  first."    Here  is  also  shown  a  clear 
discretionary  power  vested  in  the  Chancellor  to  super- 
sede the  first  commission,  although  at  law  the  second 
may  be  void ;  and  the  Lord  Chancellor  would  not 
supersede  the  second,  unless  there  was  an  absence 
of  those  circumstances   of  fraud  or  contract  before 
alluded  to*    Now,  what  are  the  circumstances  of  this 
case?    Throughout  this  business  there  has  been  the 
greatest  delay.    Nothing  was  done  under  the  first 
commission.      The  parties  interested  under  it  have 
also  fallen  asleep;  for  though  the  fiat  was  issued  in 
18SS,  it  is  not  till  1834  that  the  petitioners  come  for- 
ward to  advance  their  claims.    Then,  looking  at  the 
character  in  which  the  petitioners  stand,  Devas  and 
Evans  have  never  during  all  this  lapse  of  time  attempted 
to  prove  under  the  commission;  they  have  entirely  lain 
by  for  about  eleven  years.    Can  we  therefore  for  pari- 
ties like  these,  and  under  such  circumstances, — ^nothing 
whatever  having  been  done  under  the  first  commission, 
and  the  bankrupt  having  been  aUowed  to  appear  as  a 
fresh  man,  and  to  obtain  fresh  credit  in  the  world,  by 
the  inactivity  of  those  who  ought  to  have  prosecuted 
the  first  commission  long  ago, — can  we,  I  say,  do  such 
an  injury^  as  to  support  the  commission  and  supersede 
the  fiat?    I  certainly  think  we  ought  not.    And  I,  for 
one,  shall  rather  leave  the  petitioners  to  substantiate 
their  legal  rights  at  law,  if  they  think  they  can  derive 
any  benefit  from  so  doing.    They  may,  without  our 
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intenrentioii,  have  a  new  choice  of  assignees^  and  pro*       1834. 
ceed  to  prove  their'  debts;  but  I  can  neither  concur  in       ^Tparto 
superseding  the  fiat^  nor  in  restraining  the  assignees     uT'tbui. 
under  it  in  the  manner  prayed«    It  is  not  necessary 
for  US|  in  this  yiew  of  the  case,  to  consider  the  objec- 
tion of  the  absence  of  the  petitioning  creditor;  whicb^ 
though  waived  by  the  counsel  for  the  respondents, 
would  not  have  helped  the  petitioners;  as  no  party 
before  the  Court  would  be  authorized  to  make  such  a 
waiver. 

Sir  John  Cross. — I  have  listened  attentively  to  the 
argument,  and  I  have  not  discovered  one  rule  of  law, 
or  of  equity,  which  is  in  dispute.  The  discretion  of  the 
Court  is  admitted  by  the  petitioners ;  and  all  the  cases 
they  have  cited^  as  being  in  their  favour,  make,  in  my 
humble  judgment,  most  strongly  against  themselves. 
Petitioners  coming  to  support  a  prior  commission, 
clothed  with  such  circumstances  as  in  the  present  in- 
stance! should  show  at  all  events  a  strict  legal  title  to 
relief.  But  here  the  petitioners  have  not  even  proved 
their  debts.  I  therefore  entirely  concur  that  this  peti- 
tion must  be  dismissed. 

Sir  6.  Rose. — Nothing  could  well  be  more  com- 
pletely established  at  the  time  this  Court  was  instituted, 
either  at  law  or  in  equity,  than  the  principles  upon 
which  thb  case  is  governed.  At  law,  the  second  com- 
mission against  an  uncertificated  bankrupt  is  void ;  but 
in  equity  there  is  a  discretion,  whether  the  first  or 
second  shaU  be  superseded :  and  I  concur  in  all  that 
has  fallen  from  my  two  learned  colleagues. 

It  should  however  be  thoroughly  understood,  on 
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1884.       whi|t  principle  this  Court  feels  itself  bound  to  proe^ed 
EzMTtt      ^"  ^^^  ^^^^»  circumstanced  as  it  is.    When  in  a  Couf t 

«d  IthMt.  ^^  ^^  ^^  ^  ^^^'  ^^^^  ^  second  or  third  commissiw 
against  a  bankrupt  uncertificated  under  any  prior  onoi 
is  absolutely  veidy  I  beg  to  express  my  dissent  fr%m 
that  opinion  i  for  such  a  doctrine  is  in eeonoilablo  with 
lav  or  equity ;  and  I  am  glad  to  find,  that  my  dissent 
tifom  that  doctrine  is  sanptioned  nqt  only  by  that  of  tba 
present  Lord  CluuicellorCa),  hut  by  that  also  pf  nU 
his  predecessors.  Lord  Bratigham's  opinion  is,  that 
on  a  question  of  evidence  upon  a  litigated  title,  the 
second  commksion  is  not  available  at  law;  and  that 
it  was  only  because  the  assignment  under  the  seecH^d 
eould  not  be  sustained,  the  property  having  passed 
under  the  first  assignment,  that  the  second  com.* 
mission,  upon  which  die  second  assignment  was 
founded,  could  nqt  be  supported  as  against  the  former. 
It  is  not  the  commission  that  is  void,  but  the  assignmetU 
only  in  cases  of  this  kind.  Thus,  if  an  action  of  trover 
be  brought,  the  assignment  is  the  title,  until  the  as* 
signees  are  compelled  to  support  their  title  by  the 
commission.  If  there  were  500  commissions,  the  title 
under  each  would  be  good,  until  a  better  assignment  is 
established  by  reason  of  its  priority.  Coming  into 
equity,  we  have  to  apply  the  principle  of  law,  that  the 
first  commission  is  good  and  the  second  bad  $  and  then 
we  have  to  engraft  equitable  principles  upon  that  of  a 
different  nature.  We  have  to  see  what  are  the  eqm- 
ties  between  the  parties.  We  adopt  the  mai|im  squiias 
sequitur  legem  prima  faciei  but  if  there  be  eipcum«> 
stances  of  fraud  or  contract  in  the  case,  we  then  do 
justice  between  the  parties  $  and  in  t^ie  exevcise  of  ear 

(a)  Lord  Brougham,  in  Ex  parte  WilA,  fupril. 
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diaef etien,  we  say  which  is  the  proper  commission  to        1884. 
sustain;  and  accordingly  we  make  the  strict  legal  rights       BTparte 
subservient  to  the  equitable  rights  of  the  parties  \  and        ?'!k!f 
jMrior  commissions  have  often  been  superseded  in  this 
manner  of  viewing  the  case. 

The  petitimner's  counsel  have  contended  that,  as  a 
general  rule,  the  Court  will  supersede  the  seeond  com? 
mission,  But  in  this  I  beg  leave  to  differ  with  them* 
The  conveniencei  or  the  inconvenience,  of  sustaining 
two  different  commissions  is  the  first  point  to  be  eonsir 
dered;  and  the  embarrassment  arising  from  the  work- 
ing of  two  commissions  may  induce  the  Court  to  remove 
either  the  seeond,  or  the  first,  whichever  proceeding 
will  afford  the  besf  lyipans  pf  working  out  the  equities  of 
all  parties.  For  instance,  if  two  commissions  exist,  there 
is  always  likely  to  be  a  CQQti8(  which  party  shall  have 
the  bankrupt's  books;  and  therefore  the  Court,  to 
avoid  the  difficulty,  supersedes  that  which  is  least 
beneficial.  So  the  debts  may  be  claimed  and  disputed 
under  both  commissions,  or  the  bankrupt  may  be  sub- 
ject to  the  harass  of  two  examinations  upon  the  very 
same  matters. 

This  petition  is  also  improperly  presented.  The 
petitioners  have  never  proved  as  creditors  under  the 
commission;  and  though  a  petition  may  be  presented  to 
supersede  a  fiat  by  creditors,  notwithstanding  they  have 
not  proved,  yet  it  is  only  in  a  case  where  they  come  to 
dispute  the  fiat  under  which  they  might  prove,  and  not 
where  they  come  to  sustain  a  prior  one,  under  which 
th^  would  have  a  right  to  establish  themselves  as  credi- 
tors by  proof,  but  have  neglected  to  do  so.  At  present 
tfie  petitioners  ^re  not  creditors  under  the  commifsion. 
{iooking  at  all  the  circumstances  of  this  case,  which 
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Ex  parte 

Devab 

udotheiB. 


need  not  be  repeated^  I  think  it  would  be  the  grossest 
injustice  to  uphold  the  first  commission  in  preference 
to  the  fiat;  insomuch  so*  that  if  new  assignees  were 
chosen  under  the  commission,  and  they  went  to  law, 
and  established  their  legal  title  to  the  effects  taken 
under  the  fiat,  I  am  persuaded  that  the  assignees  under 
the  fiat  would  be  entitled,  in  equity,  to  an  injunction 
to  restrain  the  first  set  of  assignees  from  availing  them- 
selves of  such  legal  title.  I  therefore  think  tlus  peti- 
tion must  be  dismissed^  with  costs. 


Petition  dismissed,  with  costs;  the  proceedings 
under  the  commission  being  ordered  to  be  im- 
pounded, with  liberty  to  apply. 


Y7Mtntiiil€f« 
Januaiy  51, 

isas. 

Raferenoe  to 
the  Commii- 
lioner  to  allow, 
00  the  taxation 
of  the  petition* 
ing  crMitor'i 
biu  of  costs, 
certain  expenses 
incurred  before 
adjudication  by 
parties  appoint- 
ed by  the  credit- 
ors to  act  for 
the  benefit  of 
the  estate. 


Ex  parte  Eyans  and  others. — In  the  matter  of 

Bentley  &  Co. 

This  was  the  petition  of  the  assignees,  to  be  allowed  a 
sum  for  extra  costs,  which  had  been  incurred  by  them 
under  the  following  circumstances.  The  docket  was 
struck  some  time  before  the  fiat  actually  issued ;  and  four 
creditors  were  appointed  by  tiie  others,  at  a  meeting  held 
for  that  purpose,  to  consider  what  was  best  to  be  done 
for  the  benefit  of  the  estate.  Bentley  had  absconded 
in  September  last  with  a  large  portion  of  the  property; 
and  it  being  necessary  to  take  the  most  prompt  mea- 
sures for  recovering  it,  various  expenses  were  incurred 
subsequent  to  the  docket  and  before  adjudication,  by 
the  parties  who  had  been  appointed  by  the  creditors  to 
act  for  the  benefit  of  the  estate.    Three  of  these  per- 
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SODS  were  afterwards  chosen  assignees.  At  the  taxation 
of  the  petitioning  creditor's  bill  of  costs  by  the  Com- 
missioner^  the  creditors  then  present  wished  these 
expenses  to  be  allowed ;  and  the  Commissioner  had  no 
objection  to  do  so,  but  thought  that  under  the  provi- 
sions of  the  act  of  parliament  he  was  not  justified  in 
making  the  allowance,  without  the  authority  of  this 
Court.  The  assignees  therefore  now  presented  a  peti- 
tion for  that  purpose. 
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1835. 

£z  purte 

Evans 

and  othexs. 


Mr.  Bethel!  was  in  support  of  the  application. 

The  Court  thought  it  was  reasonable  that  it  should 
be  referred  to  the  Commissioner  to  allow  such  costs  as 
he  might  think  proper,  together  with  the  costs  of  this 
application. 


Ex  parte  Jarhan. — In  the  matter  of  Theed.  Sauthampum 

Buildingt, 

This  was  the  petition  of  a  creditor  (who  had  not      *  leaSJ 
proved)  to  annul  the  fiat,  or  to  stay  the  certificate,     g.^^^^^ 
under  the  following  circumstances,  as  alleged  in  the  Although  a  fiat 

^aZ4.z^^  i»  fraudulently 

petition.  sued  out,  yet  i 

The  petitioner  was  the  holder  of  a  bill  of  exchange  5^/|^'j'„^^**JJ, 
for  300/.,  drawn  by  one  Bentley,  and  accepted  by  the  able  od  the 

•'  ./  *  ground  of  usury, 

bankrupt,  and  indorsed  to  the  petitioner  for  a  valuable  cannot  petition 

to  supersede  it, 

consideration,  which  was  stated  to  be  goods  sold  by  the     where  no 

«rt^»  1        t^     i/»      ru^/\i    sufficient advan- 

petitioner  to  the  amount  of  80/.,  and  a  check  for  2^1.  tage  will  be 
This  bill  became  due  on  the  28th  December  1833.  ^ezamina-^ 

The  bankrupt  had  been  educated  at  Harrow,  was  a  ^^Tnot,  after  a 

petition  has 
been  opened,  and  the  petitioper  has  filed  affidavits  in  reply,  order  the  petition  to  stand  over, 
on  his  application  for  that  purpose. 

VOL.  IV.  D  D 
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ISS5.  member  of  the  University  of  Cambridge,  and  previous 
Ejj  parte  to  the  issuing  of  the  fiat  bad  lived  in  London  as  a  gen- 
Jabmav.  tienyin  in  the  best  style  of  society,  having  received  a 
fortune  on  the  decease  of  a  relative  of  upwards  of 
30,000/.  He  was  described  in  the  fiat  as  ''  Thomoi 
Theed^  of  No.  43,  West  Square,  in  the  county  of  Sur- 
rey, late  of  Hans  Place,  Sloane  Street,  in  the  county 
of  Middlesex,  picture  dealer''  It  was  aDeged  in  the 
petition,  however,  that  he  never  was  a  picture  dealer, 
or  engaged  in  any  trade;  that  he  never  resided  in 
West  Square,  but  that  his  place  of  residence  was  Hans 
Place,  and  that  in  order  to  mislead  his  creditors,  he 
took  a  lodging  in  West  Square  for  the  purpose  of  ficti- 
tious trading ;  that  having  contracted  debts  to  a  consi- 
derable amount,  he  caused  the  fiat  to  be  issued  with 
the  intention  of  clearing  himself  from  such  debts,  and 
of  injuring  and  defrauding  his  bond  fide  creditors;  that 
the  petitioning  creditor  was  a  picture  dealer,  and  a 
most  intimate  friend  of  the  bankrupt,  and  was  ap- 
pointed sole  assignee,  and  that  there  was  no  estate  to 
be  divided  under  the  fiat ;  that  the  bankrupt  had  for 
some  years  past  frequented  horse  races,  and  had  been 
extensively  engaged  in  gaming  and  wagering ;  that  he 
had  lost  by  gaming  and  wagering  in  one  day  SO/. ;  that 
he  had  lost,  within  one  year  preceding  his  bankruptcy, 
at  Epsom  races  by  gambling  the  sum  of  200/.,  and  the 
like  sum  at  Ascot  rpces.  The  petitioner  alleged,  that 
he  could  prove  these  various  facts  by  the  evidence  of 
one  George  Alderson,  and  had  applied  to  him  to  make 
an  affidavit  of  them,  but  that  he  had  refused  so  to  do. 

It  further  appeared,  that  Bentley,  the  drawer  of  the 
above-mentioned  bill,  became  bankrupt  himself  before 
it  arrived  at  maturity,  and  proved  the  trading  of  TAeed, 
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in  support  of  the  present  fiat ;  that  only  two  creditors 
bad  proved  under  the  fiat;  and  that  Theed's  certificate 
now  lay  in  the  office  for  confirmation^  but  that  the  only 
person  who  had  signed  it  was  the  petitioning  creditor. 

The  prayer  was,  that  the  adjudication  might  be 
reversed,  and  the  fiat  annulled,  at  the  costs  of  the  pe- 
titioning creditor  f  and  that  the  petitioning  creditor, 
the  bankrupt,  and  G.Alderson,  might  be  examined  vivd 
voce;  or  that  if  the  fiat  was  not  annulled,  the  certificate 

might  be  stayed. 

In  answer  to  the  allegations  in  the  petition,  it  was 
sworn  that  the  bill  for  300/.  was  indorsed  to  the  peti- 
tioner by  way  of  discount,  but  that  only  part  of  the 
amount  was  paid  in  money,  while  the  other  part  was 
made  up  of  pictures;  and  that  consequently  the  debt  of 
the  petitioner  was  founded  on  an  usurious  transaction, 
the  sale  of  the  pictures  being  a  mere  shift  to  procure 
more  than  5/.  per  cent,  on  the  discount.  The  peti- 
tioner, however,  had  filed  an  affidavit  in  reply,  denying 
the  truth  of  this  statement. 


1835. 


Ex  parte 
Jakman. 


Mr.  Montagu  appeared  in  support  of  the  petition, 
and  urged  the  necessity  of  a  viva  voce  examination,  if 
the  Court  had  any  doubt  as  to  the  facts  stated  in  the 
petition. 

Mr.  BetheUt  for  the  assignees.  The  party  who  wishes 
for  a  v%v&  voce  examinatioii,  ought  to  make  an  express 
application  for  that  purpose.  The  petitioner  here 
having  filed  affidavits  in  reply,  has  waived  his  right  to 
such  examination.    Ex  parte  Baldwin  (a). 


(a)  1  Mont,  k  A.  617. 
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1835.  Mr.  Chandless,  and  Mr.  Cooke,  who  appeared  for  the 

'EJTZit      bankrupt,  contended  to  the  same  effect.    In  JEx  parte 
Jar  MAN.      Baldwin  the  Court  expressly  determined,  that  an  ap- 
plication to  examine  viva  voce  should  be  made  before 
the  petition  is  heard  on  affidavit. 

Mr.  Montagu.  In  Ex  parte  Thompson  (a),  the  Court 
said  they  did  not  in  Ex  parte  Baldwin  lay  down  any 
general  rule,  that  a  party  was  positively  estopped  from 
having  a  viva  voce  examination,  after  having  read  the 
affidavits ;  but  that  they  must  be  guided  by  circum- 
stances in  granting  the  application.  And  in  Ex  parte 
I>uffard(b)y  where  affidavits  had  been  filed  on  both 
sides,  the  Court  said  that  they  would  first  hear  the  affi-* 
davits  read,  and  if  they  left  any  doubt  in  the  minds  of 
the  Court,  that  they  would  then  hear  vivA  voce  tes- 
timpny. 

Sir  J.  Cross. — The  first  question  is,  whether  there 
is  any  necessity  in  this  case  for  a  viva  voce  examina- 
tion ;  and  the  expense  of  that  proceeding  also  is  not  to 
be  lost  sight  of.  Under  all  the  circumstances,  I  think 
that  no  sufficient  advantage  will  be  gained  by  a  vied 
voce  examination,  to  justify  the  Court  in  ordering  the 
petition,  to  stand  over  for  that  purpose.  If  any  of  the 
parties  are  in  Court,  I  will  allow  them  to  be  examined ; 
but  it  must  be  remembered,  that  they  will  be  examined 
on  points,  which,  if  proved,  would  render  them  liable  to 
a  criminal  prosecution. 

Mr.  Bethell  then  contended,  that  as  the  debt  of  the 
petitioner  was  tainted  with  usury,  he  was  not  a  legal 

(a)  2  MooU  &  A.  40.  (h)  2  Mont.  U  A.  26. 
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creditor,  and  therefore  could  not  petition  to  annul  the        1835. 

"**•  Ex  parte 

Jarman. 

Mr.  MontagUy  in  reply.  If  a  petition  io  supersede 
disclose  a  case  of  fraud,  the  Court  will  not  dismiss  it  on 
a  preliminary  objection  that  the  petitioner  is  not  a  cre- 
ditor (a). 

Sir  J.  Cross. — The  case  of  Ex  parte  Hudson,  in  re 
Ramsden  {b),  appears  to  be  nearly  parallel  with  the  cir- 
cumstances developed  in  the  present  case.  It  was  there 
prayed,  as  now,  by  a  creditor  who  had  not  proved,  that 
the  certificate  might  be  stayed,  or  a  supersedeas 
granted ;  and  the  respondents  impeached  the  petition- 
er's debt,  on  the  ground  of  usury.  And  it  was  then 
decided  by  the  Vice-chancellor,  and  subsequently  con- 
firmed by  the  Lord  Chancellor,  that  the  petitioner  had 
no  locus  standi,  unless  he  was  a  creditor,  and  that  there 
ought  therefore  to  be  a  previous  inquiry  to  ascertain 
that  fact.  With  respect  to  the  other  features  of  the 
case,  I  am  clearly  of  opinion  that  the  fiat  is  fraudulent, 
and  was  sued  out  merely  for  the  purpose  of  white- 
washing the  bankrupt.  If  the  result  should  show, 
however,  that  the  petitioner  was  not  a  creditor,  the 
Court  will  be  unable  to  interfere  upon  the  present  peti- 
tion ;  as  I  think  it  is  bound  by  Ex  parte  Hudson.  But 
I  will  give  the  matter  the  most  careful  investigation, 
and  will  also  request  the  advice  of  my  learned  col- 
leagues ;  after  which  I  will  mention  the  matter  again. 

His  Honor  this  day  stated  to  the  counsel  who  were      March  17^ 
concerned  in  the  petition,  that  he  had  mentioned  the 

(a)  Diet,  per  Sir  G.  Bom,  in  £r  parte  Taylor ,  2  Mont.  &  A.  37. 
(fr)  2RI1SS.456. 
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1835.        facts  of  the  case  to  the  Chief  Judge  and  Sir  6.  Rose; 

^    ^        and  that  he  was  confirined  by  ^hem  in  his  opinion^  that 
Jarman.      j;|jg  petitioner  was  not  a  creditor,  on  the  ground  of 

usury ;  and  that  he  had  therefore  no  right  to  present  a 

petition  for  a  supersedeas. 

The  Order  was^  that  the  petition  should  be  dis* 
missed ;  but  without  costs. 


Gray't  Inn  Hall,      £x  parte  OsBORNE — In  the  matter  of  Gunning. 

Marchd,  1835. 

A  creditor,  iN  this  case  a  fiat  had  been  issued  by  a  petitioning 
aiises  on  a  lost  creditor,  whose  debt  was  founded  on  a  bill  of  exchange; 
isiu«  Tfiat"*^'  ^^^  ^^^  ^^^^  ^f  exchange  having  been  lost,  and  the  as- 
BupMrt^^con-  s*g"^^s  not  having  been  able  in  an  action  at  law  to  give 
TabTt^^to^  ^^^  satisfactoiy  evidence  of  the  loss,  so  as  to  let  in  secondary 
prove  the  loss     evidence  of  its  contents,  they  could  not  substantiate  a 

of  the  bill,  so  as 

to  let  in  satis,     good  petitioning  creditor's  debt ;  and  they  accordingly 

factory  evidence 

of  ite  coDteots ;   obtained  an  order,  that  a  renewed  fiat  might  issue  on 

upon  which  the    .  .  .  mi         v.  i»    v 

assignees  obtain  the  debt  of  the  present  petitioner.  The  object  of  the 
renewed  hat  present  application  was,  that  as  the  sum  of  10^.  had 
the^debt"of°an.  ^ilready  been  paid  to  the  Secretary  of  Bankrupts  by 
f/e/d  Tauhe'  ^^®  ^^^^  petitioning  creditor,  under  the  provisions  of 
SuoJ^STe  ^^^  Bankrupt  Court  Act,  1  &  S  Will.  4.  c.  56.  s.  45.,  as 
renewed  fiat  was  well  as  the  sum  of  20/.  to  the  Accountant-General, 

not  exonerated, 

under  these       under  the  provisions  of  the  46th  section,  that  the  pre- 

circuir.  stances, 

from  making      sent  petitioner  might  be  exonerated  from  making  those 

the  payments  of 

10^.  and  20/.  to  payments  again. 

the  Secretary  of 
Bankrupts  and 

the  Accountant.      Mr*  Swanstm,  in  support  of  the  appHcationi  refinred 

General,  under  '^'^ 

the  provisions 

of  the  45th  and  46th  aections  of  the  Bankruptcy  Court  Act. 
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to  the  46th  and  46th  sections  of  the  act  of  1  &  8       1835. 


Witt.  4.  c.  56. ;  and  said,  it  was  reasonable  that  these  ^^^  ^^^ 
fees  should  not  be  demanded  a  second  time  in  the  0"<''^>'>* 
same  bankruptcy.  lErskine,  C.  J.  By  the  terms  of 
die  45th  section,  **  the  sums  to  be  so  received  by  the 
said  Secretary  shall  be  by  him  paid  once  a  week, 
or  oftener,  as  the  Lord  Chancellor  shall  think  fit  to 
direct,  into  the  Bank  of  England," — "  and  all  monies 
to  be  paid  into  the  said  account  shall  be  subject  to 
such  general  orders  touching  their  payment  in,  invest- 
ment,  accounting  for,  and  payment  out  of,  such  monies, 
for  the  purposes  hereinafter  provided,  as  the  Lord 
Chancellor  shall  from  time  to  time  think  fit  to  pre- 
scribe.** Then,  how  can  this  Court  interfere?]  There 
are  no  words  in  either  of  those  sections  giving  the 
Lord  Chancellor  exclusive  jurisdiction  for  dealing  with 
thia  fttnd, — or,  if  he  has  such  jurisdiction,  it  is  only 
as  to  the  disposal  of  the  fund.  The  petitioner  in  this 
case  does  not  seek  to  touch  the  fund,  but  to  be  excused 
from  paying  fresh  sums  to  increase  it.  If  the  Court 
thinks  it  has  no  jurisdiction  under  the  45th  section,  it 
is  clear  that  it  has  jurisdiction  under  the  46th;  for  that 
appfiea  to  tlie  baidurupt's  estate  to  be  administered  in 
the  Court  of  Baidoruptcy.  The  payments,  which  are 
directed  by  the  statote  to  be  made  out  of  the  bank- 
rHpt*8  estate,  have  already  been  made;  the  estete, 
therefore,  has  already  satisfied  the  exigency  of  the  act 
The  first  fiat  was  good  and  valid,  and  has  merely  been 
abandoned  in  conaequenee  of  accidental  loss  of  the 
evidenee  of  the  petitioning  creditor's  debt.  But  whe- 
Aer  the  Court  thinks  it  has  jurisdiction,  or  not,  it  can 
al  any  rate  make  the  order — as  it  does  upon  some 
oeeasms-^subjeet  to  the  approbation  of  the  Lord 
Chancellor. 
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IBSo.  Erskine,  C.  J. — It  appears  to  me,  that  there  is  no 

£x  parte  colour  for  tbis  application,  on  the  merits  of  the  case. 
05B0RNS.  rp j^^  petitioning  creditor  takes  out  a  fiat,  and  loses  the 
bill  of  exchange,  which  was  his  evidence  to  support  it. 
He  might,  if  he  pleased,  have  made  it  part  of  the 
records,  by  filing  it  with  the  proceedings;  and  not 
having  done  so,  he  must  bear  the  consequence  of  his 
loss.  How  the  loss  was  occasioned  has  not  been  satis-* 
factorily  explained,  nor  why  secondary  evidence  could 
not  have  been  given  of  the  bill  in  question.  Without 
determining  the  question  of  jurisdiction,  therefore,  I  do 
not  think  that  the  Court  is  in  any  way  called  upon  to 
interfere  on  the  present  occasion. 

The  rest  of  the  Court  concurring,  the 

Application  was  refiised. 


Gray*iJnnHaii,       Ex  parte  KiRBY.— In  the  matter  of  Pottinger. 

Marth6» 

^nwS"**ii  ^^^  ^^*^'  *^®  bankrupt,  being  possessed  of  the 

Commiasioner,    beneficial  leases  of  two  houses  for  the  term  of  seventy-* 

to  inquire  whe- 
ther an  arrange-  seven  years,  assigned  them,  with  other  premises,  to  M* 

to  a  portion  of  ^^^  J*  Barber y  in  trust  for  the  benefit  of  his  wife  and 
proper^/w^hich  children,  and  afterwards  underleased  one  of  the  bouses 
aTa  mStingof  ^  *^  Critchell  for  seventy-four  years;  to  which  lease,  how- 
wouldll^bew-  ®^®^'  ^'  ^^  •^'  Barber  were  not  parties.  The  assig- 
Mtie!*^  ***•       nees  under  the  bankruptcy  had  seized  all  the  premises, 

except  the  house  leased  to  Critchell^  which  occasioned 
a  good  deal  of  controversy  between  them  and  the  trus- 
tees.    To  avoid  litigation  and  expense,  therefore,  the 


KiRBT. 
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assignees  called  a  meeting  of  the  creditors,  which  was  1885. 
duly  advertised  in  the  Gazette,  to  assent  to  or  dissent  sJZi^ 
from  a  proposal  that  had  been  made  for  the  assignees 
releasing  a  part  of  the  premises  to  the  trustees,  on  con- 
dition that  the  latter  should  release  to  the  assignees  the 
remainder.  A  meeting  was  accordingly  held;  and  it  was 
agreed  by  the  major  part  in  value  of  the  creditors  then 
present,  being  one-third  in  value  of  all  who  had  proved, 
that  it  would  be  for  the  interest  of  the  estate,  that  the 
proposal  should  be  carried  into  effect. 

This  petition  was  therefore  presented  by  the  assig- 
nees^ praying  that  they  might  be  permitted  to  carry  the 
resolution  into  eflect,  or  for  a  reference  to  the  Commis- 
sioner to  inquire  whether  it  would  be  beneficial  to  the 
general  body  of  tiie  creditors. 

Mr.  Montagu  appeared  in  support  of  the  petition. 

The  Court  ordered  it  to  be  referred  to  the  Commis- 
sioner, to  inquire  and  report  whether  the  arrangement 
in  question  would  be  beneficial  to  the  estate. 


Ex  parte  Abram. — In  the  matter  of  Dunn  a.         Gra^tinnHaU, 

Mareh  6. 

This  was  the  petition  of  the  petitioning  creditor,  Altbon^the 
praying  that  the  assignees  might  be  ordered  to  pay  ditoriinotenti- 

, ,  t]6d  to  &D  oidcf 

hmi  bis  costs  up  to  the  choice  of  assignees,  as  taxed  by  on  the  assignees 
the  Commissioner.  amonnt  of  his 

costs,  before 
,  they  have  re- 

Mr.  Swanstan  was  m  support  of  the  petition.  oeived  numqf 

Itnder  the  fiat, 
he  is  neverthe« 
las  entitled  to  an  inqniiji  whether  any  assets  ha?e  been  received  by  the  aMigae^ 


AmtLAm 
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1805.  Mr.  DiStMf  Ib^  the  aasigneei.    The  only  ground  on 

El  fvm  ^ich  thift  petidon  can  be  supported  is,  that  the  assig- 
neefl  hate  sufficient  assets  to  pay  the  petitioning  credi- 
tor  his  costs.  Now,  akhough  he  swears  that  yarious 
effects  of  the  bankrupt's  had  been  got  in  by  the  asrig- 
nees,  they  swear  in  attswer,  diat  these  effects  have  not 
been  turned  into  money. 

£r8KINB,  C.  J.^t  is  very  true,  that  the  assignees 
must  have  received  money  from  the  produce  of  the 
bankrupt's  effects,  before  we  can  make  an  order  upon 
them  to  pay  the  petitioning  creditor.  For  the  act 
directs  the  assignees  to  reimburse  the  petitioning  cre- 
ditor his  costs,  **  out  of  the  first  money  that  shall  be  got 
in  under  the  commission  (a)^**  But  the  petitioniBg  ere* 
ditor  is  entitled  to  an  inquiry,  whether  any  assets  have 
been  yet  recetred* 

Sir  9.  C3ROS8. — ^The  assignees  have  not  ventured  to 
swear,  that  the  valne  of  the  eflfects  got  in  by  them  is 
not  sufficient  to  pay  the  petitioning  creditor  his  costs. 
There  must  be,  therefore,  an  inquiry  to  ascertain  that 
fact. 

Sir  G.  Rose  concurred. 

Ordered,  that  it  should  be  referred  to  the  Regis* 
trar,  to  inquke  and  report  whether  the  assignees 
had  received  any»  and  what  assets,  belongiiig  to 
the  b&nkrupt's  estate. 

(a)  6  6.  4.  c.  16.  s.  14. 
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Ex  parte  Hayne. — In  the  matter  of  Jacobs.         ^^^^^nh^^ 
This  was  the  petition  of  a  creditor,  who  bad  proved  Os  a  peiitM 

*^  ,     r         .    for  the  »ttbtli»iH 

a  debt  under  the  fiat^  to  be  permitted  to  substitute  it  tioaarftd«bt» 

IB  IWII  of  Um 

in  lieu  of  the  petitioning  creditor's  debt,  under  the  pro-  p«titioiui«  era* 
viflioiis  of  the  6  G.  4k  c.  16.  s.  18.  dwtlioS  G.4. 

c.l6.t.l6.»tiit 
coiti  of  the  pro» 

Mr.  Montagu,  in  support  of  the  petition.    The  peti-  ^^|^^S]|^ 
tioning  creditor  was  unable  to  establish  his  debt^  and  ^o^^]J|^^^|^t 
the  present  petitioner  has  proved  one  to  the  amount  of  of  A«banknipi'» 
508/.,  incurred  not  anterior  to  the  debt  of  the  petition* 
log  creditor.    [Sir  G.  Hose.  How  do  you  propose  to 
have  the  costs  paid?]     Out  of  the  estate.    [Sir  G. 
Hose.  That  cannot  be.]     [JErskine,  C.  J.   The  proper 
order  is,  that  the  costs  shall  be  paid  by  the  first  peti- 
ticming  creditor.]    If  we  cannot  get  them  tma  him, 
they  ought  to  be  paid  out  of  the  estate ;  for  it  is  for  the 
benefit  of  the  estate,  that  the  fiat  should  be  proceeded 
with ;  and  the  petitiomng  creditor  has  absconded* 

Erskine,  C.  J. — If  you  cannot  get  the  costs  from  the 
first  petitioning  creditor,  you  must  make  your  election^ 
whether  you  will  go  on  with  the  fiat  at  your  own  ex- 
penae^  as  to  the  substitution  of  the  debt. 

Ordered,  that  the  debt  of  the  petitioner  should  be 
substituted  for  that  of  the  petitioning  creditoi^ 
and  that  the  costs  occasioned  thereby  should  be 
paid  by  the  petitioning  creditor; 
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1835. 


^^Mar^?*^'         Ex  parte  Freeman.— In  the  matter  of  Clay. 

On^petition^^  THIS  was  a  petition  by  assignees,  to  expunge  the 

punge  a  proof,     proof  of  a  debt, 
the  examination 
of  the  bankrupt 
before  the  Com- 

musioner^ttfken      Mr.  Swanston,  and  Mr.  Montagu,  in  support  of  the 

at  the  time  the  .  .  .       .  /.    i      t       i 

pnx>f  was  ad-     petition,  proposed  to  read  an  examination  of  the  bank- 
ceWabie  in         rupt  before  the  Commissioner,  which  was  taken  when 

evidence.  xi.  i-  j 

the  proof  was  made. 

Mr.  Barber,  and  Mr.  Archbold,  for  the  creditor,  ob- 
jected to  the  examination  being  read,  as  the  bankrupt 
was  not  now  in  Court  for  the  purpose  of  vivd  voce  ex- 
amination. ^ 

Erskine,  C.  J. — The  assignees  are  bound  to  show 
on  this  petition,  that  the  evidence  before  the  Commis- 
sioner did  not  justify  the  admission  of  the  proof;  as 
they  now  seek  to  impugn  it.  And  I  think,  therefore^ 
that  they  are  entitled  to  read  the  depositions,  upon 
which  the  Commissioner  acted  when  the  proof  was 
admitted. 

Sir  J*  Cross, — who  was  first  disposed  to  difier  in 
opinion  with  the  Chief  Judge,  under  a  misapprehension 
that  the  examination  in  question  had  been  taken  behind 
the  back  of  the  creditor,  after  the  proof  had  been  ad- 
mitted,— now  said,  that  he  agreed  with  the  rest  of  the 
Court,  that  the  examination  might  be  read ;  as  it  was 
taken  previous  to  the  proof  being  admitted,  and  it 
appeared  that  the  creditor  had  then  due  notice  of  what 
the  bankrupt  had  sworn. 
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Sir  G.  RosB  concurring,  1 885. 

£z  parte 

The  examination  was  received;    but  the  petition^      Freeman. 
which  involved  entirely  a  question  of  fact,  was  finally 
dismissed  with  costs. 


Ex  parte  Rebecca  Massey  and  others. — In  the  matter 

of  the  Hon.  G.  L.  Massey.  Grw'tJnnHaU, 

March  17, 

This  was  the  petition  of  the  bankrupt's  wife,  and  of  By  the  tenm  of 
the  trustees  under  her  marriage  settlement,  presented  made  premui 

1       ^1.     i*  11      •         •  ^  totbeMnkrapt's 

under  the  foUowmg  curcumstances :  marriage,  all  iht 

In  the  year  1831,  Mrs.  Massey  (who  was  then  Mrs.  mte?d2l^fe" 
Cann,  a  widow,)  procured  a  lease  of  a  dwelling-house  tmte«*forber 
on  the  Marine  Parade  at  Brighton,  called  the  Clarence  JJffS^  w«  to 
Mansion,  and  completely  fitted  up  and  furnished  it,  at  *l»y««UAe 

*^         •'  '^  '        nghtf  and  pnvi- 

an  expense  of  1S,000/.    In  August  1831  it  was  opened  ^^8^  of  a/^# 

toU,    Thii  pro* 

as  a  family  hotel,  and  various  persons  lodged  and  peny  consisted 

of  a  hotel  and 

boarded  there.     In  November  1832  Mrs.  Massey  mar«  furniture  at 
ried  the  bankrupt;  but  previous  to  the  marriage  a  deed  busmeas  of 
of  settlement  was  entered  into  between  the  bankrupt  of  ducted  entirely 
the  first  part,  Mrs.  Massey  (then  Mrs.  Cann)  of  the  banknipTnever^ 
second  part,  and  T.  Morgan  and  W.  Montriou  of  the  hoS^nor  in  any 
third  part ;  by  which,  after  reciting  the  intended  mar-  J^^Sj^^^Sa  °! 
riagCj  and  that  it  was  agreed  that  Mrs.  Massey  should,  ™®J2  ui*Vth' 
so  far  as  regarded  her  present  and  future  property,  be  proi«rty  was 
deemed  and  taken  to  have  and  enjoy  all  the  rights  and  puted  owner- 

ship  of  the 

privileges  of  a  feme  sole,  notwithstanding,  her  intended  bankrupt, 
coverture,  and  that  her  property  was  of  a  personal 
nature,  consisting  principally  of  the  furniture,  household 
goods,  plate,  linen,  china,  wines,  liquors,  and  other 
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1835.  effects  in  the  Clarence  Mansion,  it  was  dedaredi  that 
^]|T|^  in  case  the  marriage  took  effect,  Mrs,  Massey  should 
and^otben  ^  deemed  and  taken  to  be  a  single  unmarried  person, 
sa  far  as  concerned  all  property,  to  which  she  then  was, 
or  during  her  intended  coverture  might  become,  enti- 
tled, of  whatever  nature,  quality,  or  kind  soever;  and 
should  and  might  have,  use,  exercise,  and  enjoy,  as  far 
as  concerned  such  property,  all  the  rights,  privileges, 
and  powers  of  a  single  unmarried  woman,  as  fully  and 
effectually,  to  all  intents  and  purposes,  as  she  would  or 
might  have  done  in  case  the  marriage  had  not  taken 
effect,  and  she  had  continued  unmarried;  and  in  par- 
ticular, that  she  should,  notwithstanding  her  coverture, 
use,  continue,  and  carry  on  the  business  of  the  Clarence 
Mansion,  as  she  had  theretofore  done,  and  then  did, 
for  her  own  exclusive  benefit  and  advantage,  she  duly 
satisfying  and  discharging,  by  and  out  of  her  said  pro- 
perty, all  debts,  contracts,  liabilities,  and  obligations, 
which  might  be  incurred  or  entered  into  by  reason  of 
the  said  business,  and  therefrom  saving  harmless  and 
keeping  indemnified  the  said  G.  L.  Massey  and  bis 
estate  and  effects.  And  Mr.  Mas&ey  thereby  cove- 
nanted to  do  all  necessary  acts  and  deeds  to  vest  the 
premises  in  Morgan  and  Montriouy  as  trustees,  for  the 
separate  use  of  Mrs.  Massey. 

After  the  marriage  took  effect,  the  hotel  continued 
to  be  conducted,  as  before,  up  to  the  6th  March  1 883, 
the  bankrupt  and  his  wife  residing  at  Roehampton. 

The  fiat  issued  on  the  9th  September  1834,  and  the 
assignees  had  taken  possession  of  all  the  fixtures,  fur- 
niture, wines,  and  effects  in  the  Clarence  Mansion, 
insisting  that  the  same  had  passed  to  them  under  the 
bankruptcy  of  Mr.  Mauey. 
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The  prayer  waB,  that  the  aaaignees  might  be  ordered       1835. 
to  deliver  up  this  property  to  Mrs.  JlfoMey,  or  her  trus-      eT^^ 
tees,  in  pursuance  of  the  trusts  of  the  settlewenti  and     |^  oltoi. 
might  also  render  an  account. 

In  answer  to  the  statement  contdii^ed  in  the  petitioui 
there  were  several  affidavits  filed  on  the  part  of  the 
assignees,  which  alleged  that  the  bankrupt  had  made 
advances  for  the  payment  of  various  debts,  that  had 
been  incurred  in  respect  of  the  Clarence  Mansion* 
But  it  also  appeared,  that  the  bankrupt  hi^  received 
various  sums  from  time  to  time  from  Mrst  Moisey^  or 
from  one  or  the  other  of  the  trustees. 

Mr.  Swamtan,  and  Mr.  Koe^  were  in  support  of  the 
petition.     It  appears  from  the  affidavits  which  have 
been  filed  in  behalf  of  the  petitioners,  that  the  busi- 
ness of  the  hotel  was  carried  on  entirely  l^  Mrs. 
MoMaey^  and  that  the  bankrupt  never  appeared  in  any 
way  as  the  owner.     Mrs.  Mmsey  did  not  wish  that 
her  own  name  should  appear  in  the  concern;  for  it 
was  carried  on  before  her  marriage  in  the  name  of 
Mrs.  Wells,  as  well  as  after  the  marriage;  the  name  of 
Wells  appearing  distinctly  on  the  door.    Nor  does  it 
appear,  that  Mr.  Massey  contributed  in  any  way  to  the 
expenses  of  the  business.    At  the  time  of  his  marriage 
with  the  petitioner,  he  was  possessed  of  no  property 
whatever,  except  lOOZ.,  and  two  policies  of  assurance    - 
on  the  life  of  Lady  Clarina  for  1500/.,  in  which  he 
had  a  life  interest.    The  adjudication  of  the  bank- 
ruptcy must  have  proceeded,  on  the  ground  that  the 
wife  was  in  this  case  the  husband's  agent,  and  that  he  was 
therefore  to  be  considered  a  trader  within  the  bankrupt 
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1835.       Iaw8.     It  is  setded  by  Jarman  t.  Woolloton  (a),  and 
ETparte      Haselinton  ▼.  Gill  {b\  that  a  woman  may  before  mar- 
and  oih'^       riage,  with  the  consent  of  her  intended  husband,  con- 
vey all  her  stock  in  trade  and  furniture  to  trustees, 
to  enable  her  to  carry  on  her  business  separately;  and 
if  the  husband  do  not  intermeddle  with  them,  and 
there  be  no  fraud,  such  effects,  though  fluctuating,  are 
not  liable  for  his  debts.    So  where  a  bankrupt  is  in 
possession  of  furniture,  under  the  trusts  of  a  will  or 
deed  of  settlement,  it  has  been  decided,  that  it  was  not 
to  be  considered  as  within  his  order  and  disposition 
at  the  time  of  his  bankruptcy ;  Ex  parte  Martin  (c), 
Ex  parte  Horwood  (d).    In  the  present  case,  the  hus- 
band acquired  no  false  credit  with  the  world,  from  this 
business  carried  on  by  his  wife.    [Erskine,  C.  J.  You 
must  make  out,  that  the  possession  of  the  wife  was  the 
possession  of  the  trustees  under  her  settlement    It 
would  seem,  from  what  has  been  already  stated,  that 
the  possession  was  in  a  double  character.]    Whether 
the  wife  carried  on  the  business  in  conjunction  with,  or 
independently  of,  the  trustees,  appears  to  be  wholly 
immaterial     It  is  competent  for  the  husband  to  con- 
tract on  his  marriage,  that  his  wife  may  carry  on  a 
separate  trade;  and  it  is  a  matter  of  no  importance^ 
whether  the  husband  carries  on  another  trade  or  not. 
No  question  of  order  and  disposition  has  been  at- 
tempted to  be  raised  in  this  case;  for  the  husband 
never  interfered  in  the  slightest  degree  with  the  pro- 
perty.   The  business,  as  well  as  all  the  frumiture  and 
effects  for  carrying  it  on,  were  indisputably  purchased 

(a)  3  T.  R.  618.  (6)  Id.  620,  note  (a), 

(c)  2  Rose,  331.  (d)  Mont.  &  M.  169. 
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with  the  wife's  property^  and  not  a  single  creditor  lent        ^^^^• 
the  husband  a  shilling  on  the  credit  of  it.  Ex  paite 

Massey 


and  otherif 


Mr.  Montagu^  and  Mr.  Ching,  for  the  assignees.  It 
is  not  denied  y  that^  where  there  is  a  trust,  the  wife's 
property  is  not  liable  to  the  debts  of  the  husband;  but 
then  the  possession  of  the  property  must  be  consistent 
with  the  ownership.  For  where  a  trustee  for  a  mar- 
ried woman  permits  her  husband  to  take  possession 
of  the  trust  property,  and  to  become  the  reputed  owner 
to  all  the  world,  he  may  lose  the  goods,  if  the  husband 
becomes  a  bankrupt.  This  doctrine  was  recognized 
by  Lord  C.J.  JEyre,  in  Lingham  v.  Bigg8{c^.  The 
trustees  in  this  case  never  exercised  the  slightest  con« 
trol  over  the  property,  but  left  every  thing  to  the 
management  of  the  wife.  [Ershine  C.  J.  Although 
the  wife  might  be  the  husband's  agent,  as  far  as  re- 
garded the  trade,  yet  she  might  also  be  considered  as 
the  agent  of  the  trustees  as  regarded  the  furniture.] 
It  is  very  clear,  from  the  case  of  Darley  v.  Smith  (J}\ 
that  to  exempt  trust  property  from  the  claims  of  the 
husband's  creditors,  in  case  of  his  bankruptcy,  the 
possession  of  it  must  be  consistent  with  the  deed. 
\Erskine  C.  J.  In  that  case  the  possession  of  the  furni« 
ture  was  wholly  inconsistent  with  the  trust.]  And, 
therefore,  it  was  held  to  be  fraudulent.  The  same 
doctrine  was  laid  down,  also,  in  Ex  parte  Martin  (c), 
and  Haselinton  v.  GiU(d).  By  the  terms  of  the  mar- 
riage settlement,  in  the  present  case,  Mrs.  Massey  en- 
gaged to  satisfy  and  discharge  out  of  her  own  property 

(a)  I  Bm.  &  Pul.  88.  (6)  8  T.  R.  82. 

(c)  2  Bote,  331 ;  19  Ves.  491.  (d  )  3  T.  R.  620,  note  (a). 

VOL.  IV.  £  S 
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1835.  all  di^bts  which  might  be  incurred  by  carrying  on  the 
Ex  mrte  business  of  the  Clarence  Mansion,  and  to  save  harmless 
tttd^lh  *  *"^  lieep  indemnified  Mr.  Massey  from  any  payment  in 
respect  of  such  debts«  Now,  it  appears  from  the  affida- 
Tits  filed  on  behalf  of  the  respondents,  that  Mrs.  Massey 
was  unable  to  pay  the  whole  of  these  debts,  and  that 
they  were  in  part  paid  with  the  sum  of  1 100/.  raised  by 
Mr.  Massey  on  three  bills  of  exchange  which  he  had 
accepted.  So  that,  at  any  rate,  the  assignees  are  enti- 
tled to  an  account  of  what  sums  have  been  paid  by 
the  bankrupt,  or  by  Mrs.  Massey^  in  discharge  of  the 
debts  incurred  in  respect  of  the  business  of  the  Cla« 
rence  Mansion. 

Mr.  SwanstOTif  in  reply,  was  stopped  by  the  Court 

Erskine  C.  J. — If  the  property  in  this  case  had 
been  in  the  possession  of  the  bankrupt,  instead  of  that 
of  the  wife,  it  would  then  have  been  inconsistent  with 
the  terms  of  the  deed  of  settlement,  and  must  therefore 
have  been  considered  to  be  in  his  reputed  ownership, 
within  the  meaning  of  the  bankrupt  act.  But  so  far 
from  being  in  his  possession,  he  never  lived  at  the 
Clarence  Mansion,  nor  in  any  way  interfered  in  the 
management  of  it;  his  creditors,  therefore,  cannot  have 
been  deceived  by  the  belief  that  he  was  the  owner  of 
it.  On  the  contrary,  it  appears  to  have  been  uninter- 
ruptedly, from  the  time  of  the  marriage,  under  the 
exclusive  control  and  management  of  the  wife.  The 
possession,  therefore,  in  this  case  was  perfectly  con* 
sistent  with  the  deed.  All  that  the  husband  did, — 
even  according  to  the  statement  on  behalf  of  the  assig- 
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neet, — was  to  make  certain  advances  towards  the  pay-        1855. 
ment  of  the  expenses.     If  the  bankrupt's  creditors,       EiMiie 
therefore,  are  protected  from  all  liability  in  respect  of    ,^^"*^ 
the  debts  incurred  by  the  business  of  the  Clarence 
Mansion,  and  are  indemnified  from  loss  by  reason  of 
any  payments  made  by  the  bankrupt,   they  cannot 
require  more. 

Sir  J.  Cross. — I  am  entirely  of  the  same  opinion ; 
but  I  think  that  the  creditors  of  the  bankrupt  are 
entitled  to  an  indemnity  firom  any  liabilities,  which  may 
have  been  entered  into  by  the  bankrupt  in  respect  of 
this  establishment. 

Sir  G.  Rose. — ^I  also  concur  in  the  opinion  ex- 
pressed by  his  Honor  the  Chief  Judge,  that  the  pos- 
session in  this  case  was  strictly  consistent  with  the 
trusts  of  the  deed. 

The  Order  was,  that  the  property  in  the  peti- 
tion mentioned  should  be  applied  in  satisfac* 
tion  and  discharge  of  all  debts,  contracts,  liabi- 
lities, and  obligations  incurred,  or  entered  into, 
by  reason  of  the  business  in  the  settlement,  and 
in  the  petition  mentioned,  and  the  advances 
beyond  these,  if  any,  made  by  the  bankrupt  on 
account  of  such  business;  that  the  estate  of  the 
bankrupt  was  entitled  to  be  saved  harmless  and 
indemnified  therefrom;  that  subject  thereto,  the 
petitioners  were  entitled  to  the  property  in  the  pe- 
tition mentioned ;  and  that  if  any  inquiry  or  ac^ 
count  should  be  necessary,  to  ascertain  what  liabi- 
lities the  bankrupt  had  entered  into,  it  should 

E  E  ^ 
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18S5. 

Exptrto 
Massbt 


be  referred  to  the  Deputy  Registrar  to  prose- 
cute such  inquiry  and  take  such  account;  that 
the  costs  should  be  reserved;  and  that  eiAer 
party  should  hare  liberty  to  apply. 


March  17. 

The  Unkrapt, 
bains  one  or 
tbe  diiectonof 
a  life  assortnce 
office,  depotits  a 
policy  oitbat 
office  with  bis 
bankers,  as  a 
colUtenl  seca- 
ritj  for  ad- 
vances,— one  of 
the  bankers 
being  also  one 
of  the  anditors 
of  the  assurance 
office.    Held, 
thst  this  was 
sufficient  no- 
tice to  the  office 
of  the  transfer  of 
the  bankrupt's 
interest  in  the 
policy,  to 
prevent  the 
claim  of  re- 
puted owner- 
ship. 


£x  parte  Robert  Waithman. — In  re  Richard  Mee 

Raikbs. 

This  was  the  petition  of  the  official  assignee,  praying 
that  a  former  order  of  the  Court  might  be  in  part 
dischargedi  which  was  obtained  under  the  following 
circumstances. 

The  bankrupt,  being  largely  indebted  to  his  bankers, 
Messrs.  Williams  Deacon  &  Co.,  had  deposited  with 
them  various  securities,  among  which  was  a  policy  of 
assurance  of  the  Guardian  Assurance  Company  for  the 
sum  of  1000/.  on  the  life  of  one  George  Leybum. 
Messrs.  Williams  &  Co.  had  obtained  an  order  for  the 
sale  of  this  policy,  together  with  the  other  securities 
held  by  them,  directing  that  the  proceeds  of  the  sale 
should  be  applied  in  payment  of  a  certain  portion  of 
their  debt,  and  that  they  might  prove  for  the  residue* 
It  appeared,  that  the  bankrupt  was  one  of  the  direct- 
tors  of  the  Guardian  Assurance  Company,  and  that 
Williams  Deacon  &  Co.  were  proprietors  of  shares  in 
that  company, — Robert  WiUiamSf  one  of  the  partners, 
being  also  one  of  the  auditors.  Messrs.  WiUiams 
&  Co.  had  consequently  thought  it  unnecessary  to  give 
any  formal  notice  to  the  Guardian  Assurance  Office  of 
their  claim  to  die  policy. 
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The  petition  prayed,  that  so  tnucli  of  the  former        1835. 
order  of  the  Court  as  related  to  this  policy  of  assur-      j.^^     j^ 
ance  might  be  discharged,  and  that  the  policy,  or  the     Waithmai*. 
produce  thereof,  might  be  declared  to  be  part  of  the 
bankrupt's  estate,  and  be  delivered  up  by  WiUiams 
&  Co.  to  the  petitioner. 

Mr.  Montagu,  in  support  of  the  petition.  The 
question  is,  whether  due  notice  was  given  by  the 
bankers  to  the  insurance  office  of  their  interest  in  this 
policy.  It  is  very  true,  that  one  of  the  holders  of  the 
policy  was  an  auditor  of  the  company;  but  it  does  not 
follow,  that  the  notice,  which  he  had  in  his  character 
of  creditor,  would  constitute  a  sufficient  notice  to  the 
company.  The  petition  has  been  presented  by  the 
direction  of  the  Commissioner,  who  wished  the  opinion 
of  the  Court  to  be  taken  on  the  point. 

Mr.  Swanston,  and  Mr. «/.  Russell,  for  the  respond- 
ents, were  stopped  by  the  Court« 

Erskime,  C.J. — I  am  of  opinion,  that  there  is  suffi- 
cient evidence  of  the  fact  of  the  office  having  bad 
notice  of  the  claim  of  Messrs.  Williams  Deacon  &  Co. 
to  the  policy  in  question.  It  was  superfluous  to  give 
a  specific  and  formal  notice,  when  one  of  the  directors, 
and  the  auditor  of  the  company,  were  both  cognizant 
of  the  fact. 

Sir  J.  Cross. — It  is  incumbent^  on  the  part  of  the 
petitioner,  to  make  out  that  the  bankrupt  was  the  re- 
puted owner  of  this  policy;   but  there  is  not  thcf 
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1 SS5.        slighteat  evidence  of  that  fact.    There  is  no  pretence 
Ex  parte      ^or  this  petition. 

Waithmak* 

Sir  G,  Rose  concurred. 

Petition  dismissed;  the  costs  of  both  parties  to  be 
paid  out  of  the  estate,  (a) 

(q)  See  Car6«  v.  Croggon,  ante,  354 ;  and  Ex  parte  Burbidge,  re  Kid- 
der, JHUt, 

« 

Ex  parte  William  Miller  Christy  and  others. — In 
^    .  T    rr  »     the  matter  of  Thomas  Barrow  and  George  Geddes. 

Gra}ft  Inn  Hall, 

Where  the  pe-  THIS  was  the  petition  of  certain  creditors,  who  bad 
to^rbul^flfer"  proved  under  the  commission,  for  the  re-taxation  of  the 
being  taxed  by    jjjjjg  ^^f  ^ogts  of  Mcssrs.  Hodfield  &  GtavB,  the  soli- 

tne  Commis- 

sionere,  had       citors  to  the  Commission* 

been  paid,  and 

the  assignees'         The  bankrupts  were  commission  agents  at  Manchea* 

accounts  had  ...  .  «  , 

been  audited,     ter,  and  the  commission  issued  against  them  on  the 

for  the  SDSce  of 

six  years,  the  17th  September  18S8.  The  bills  of  costs  now  sought 
to  order  a  re-  to  be  taxed  amounted  in  the  whole  to  no  less  a  sum 
bytbeRcgiV  ^^^  6400/.  175.  8d.,  which  was  comprised  in  forty 
*"lt  is  a  matter  separate  bills  ;  some  of  which  had  been  taxed  by  the 
M^Tr^itLV  Commissioners,  and  the  rest  by  the  Master  of  the 
who  has  proved  Court  of  King's  Bench,  and  had  been  afterwards  al* 

to  the  amount  ^ 

of  202.,  to  apply  lowed  bv  the  Commissioners;  but  none  of  the  bills  had 

within  a  reason- 
able time,  under  been  taxed  by  a  Master  in  Chancery,  or  by  an  officer 

the  14th  section 

of  6  Geo.  4.  of  the  Court  of  Review.  The  bill  of  costs  for  prose* 
taxation  of  any  cuting  the  commission  up  to  the  choice  of  assignees 
citortothecom-  amounted  to  ^66Z.  17^.  10(i.,  iir  which  was  contained 

mission ;  but  nbt 

where  a  petiod  of  three  years  has  been  suffered  to  elapse  after  payment  of  such  bill 


But  where  the  creditor  applies  to  the  general  jurisdiction  of  tne  Court,  and  points  out  objec- 

nl  then  refer  the  bill  to  its  proper  officer,  to  review  theformer  taxatioB. 
Where,  however,  a  bill  has  been  already  taxed  by  the  proper  officer  of  the  Court  in  which 


tionable  items,  the  Court  wil 


the  business  has  been  done,  the  Court  of  Review  will  not  in  such  case  disturb  the  taxation 

What  are  objectionable  items  in  the  solicitor's  bill  for  business  connected  with  the  meet 
ings  of  the  Commissioners. 
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the  chai|[e8  for  supersediog  two  former  commissionai        1836. 
and  for  a  journey  to  the  Lord  Chancellor  in  the  coun-      ETparti 
try,  for  the  purpose  of  opening  the  seal, — for  which,  it     mJ^ othti. 
was  alleged  in  the  petition,  there  was  no  necessity* 
There  were  also  charges  for  general  retainers  to  seven 
different  counsel. 

Another  bill  was  for  general  business  done  after  the 
choice  of  assignees,  and  amounted  to  44SL  I2s.  &2.,  in 
which  were  contained  the  following  items: — 20L  for 
other  retainers  to  counsel — 60/.  for  preparing  two  cases 
for  counsel's  opinion,  and  a  consultation  thereon,  rela- 
tive to  a  dispute  between  the  assignees  and  one  Robert 
Andertanj  and  for  the  solicitor's  journey  to  London  on 
the  subject— IQg.  for  preparing  each  memorandum  of 
the  Commissioners  at  their  meetings,  in  addition  to  the 
usual  charge  of  1/.  for  the  solicitor's  attendance,  and  in 
many  instances  a  charge  of  1  guinea  for  two  clerks'  at* 
tendance — fiSL  IBs.  4d,  for  seven  copies  of  inventory,  to 
annex  to  notices  of  demand  served  on  the  petitioners; 
which  were  alleged  to  be  wholly  unnecessary — 10/.  ?#• 
Sd.  for  the  messenger  taking  possession  of  premises 
belonging  to  one  Johnson — 9/.  for  a  fresh  assignment 
to  the  assignees— and  9/.  6s.  for  drawing  a  fair  copy  of 
the  bill  of  costs. 

Several  other  bills  of  costs  related  to  certain  proceed* 
ings  pending  between  the  assignees  and  Robert  Ander* 
tan^  amounting  in  the  whole  to  dSO/.  17«.  lOcI.,  which 
last  bill  of  costs  had  been  also  taxed  and  allowed  by 
Ae  Commissioners,  although  the  award  of  the  arbi* 
trator,  to  whom  all  matters  in  difference  between  the 
parties  had  been  referred,  directed  that  the  costs  of  such 
proceedings  should  be  taxed  according  to  the  course 
and  practice  of  the  Court  of  Chancery,  or  by  the  pro- 
per officer  of  the  Court*    The  objectionable  items  in 


416 


CASES  IN  BANKRUPTCY. 


1835.        these  last-mentioned  bills  were  the  foUowhig: — 135/. 
£x  parte      foT  briefs  and  fees  to  four  counsel—  IS/.  13^.  4e/.  for 
and  oibers.     copies  of  documents  for  the  use  of  the  solicitors  in  the 
country,  and  the  agents  in  London. 

Another  bill  was  for  general  business  alleged  to  have 
been  done  by  the  solicitors  for  the  bankrupt's  estate^ 
which  had  been  taxed  and  allowed  by  the  Commis- 
sioners at  196/.  6$.  10c/.,  and  which  contained  the  fol- 
lowing objectionable  items: —38/.  for  briefs  to  counsel — 
8/.  Off.  6d.  for  taxing  the  bill — and  26/.  for  counsels'  fees. 

Another  bill  amounted  to  347/.17ff.  Id.,  and  contained 
the  following  items:— Briefing,  and  making  brief  copy 
of  Mr.  Lloyd's  opening  speech  for  adjourned  meeting, 
six  sheets,  1/.  lOs. — Fee  to  Mr.  Lloyd  to  attend,  3/.  &. 
&/. — Attending  him,  6s.  8d. — Clerks'  attendance  at 
meeting,  lOs.  6e/. — Memorandum  of  adjournment  till 
to-morrow  and  copy,  lOs, — Refresher  to  Mr.  Lhyd 
and  clerk,  3/.  5^.  6e/.— ^Attending  him,  & .  8d. — Instruc- 
tions for  further  brief^  6$.  8d. — Making  fair  copy  of 
evidence  taken  this  day  for  counsel,  seven  sheets, 
I/.  8s.  4fd. — Fee  to  Mr.  Lloyd  and  clerk,  with  further 
brief,  21.  4«.  6</.— Attending  him,  6s.  8c/.^Paid  tavern 
bill  for  witnesses'  expenses  on  the  30th  January,  1st 
February,  and  this  day,  51.  lis.  6d. — Memorandum  of 
adjournment  meeting,  IQs.  28th  March,  Instructions 
for  further  brief,  6s.  8c/. — Making  fair  copy  of  evidence 
taken  on  23d  February,  seven  sheets,  1/.  Zs.  M.  29tb, 
Two  clerks'  attendance  1/.  Is. — Memorandum  of  ad« 
journment  from  two  till  three  o'clock,  10^. — Refresher 
to  Mr.  Lloyd  and  clerk,  3/.  5^.  6d. — Attending  him^ 
6s.  8d. — Commissioners  and  solicitors'  fees,  61. — Two 
clerks'  attendance,  1/.  Is. — Room,  &c.,  7s.  6d. — Memo- 
randum of  adjournment  till  to*roorrow,  and  copy,  10s. 
"^Instructions  for  further  brief,  6s.  8c/« — ^Making  fair 
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copy  of  evidence  for  counael,  eleven  sheets,  1/.  I6s.  8d.       ^^^ 

80th,  Two  clerks*  attendance,  1/.  Is. — Memorandum  of      £z  parte 

adjournment  from  two  till  three  o'clock,  and  copy,  lOs.     ud  othen. 

— Refresher  to  Mr.  Lhyd  and  clerk,  3/.  5s.  6d, — At* 

tendmg  him,  6s.  8d. — Summoning  Commissioners  to  ad-* 

joumed  meeting  in  the  afternoon,  lOs. — Commissioners 

and  solidtgrs'  fees,  6/.— Two  clerks*  attendance,  1/.  1#. 

— Room,  7s.  6d.    It  was  alleged,  that  this  last-^nen- 

tioned  bill  contained  charges  to  the  amount  of  S6/.  and 

upwards,  for  instructions  for  briefs  and  briefing  evidence 

at  meetings,  and  charges  for  summoning  Commissioners 

in  cases  where  two  or  three  meetings  were  held  on  the 

same  day ;  and  that  in  some  instances  an  interval  of  only 

one  hour  elapsed  between  such  meetings.    The  follow* 

ing  items,  among  others,  were  also  objected  to: — Mr. 

Llayd  having  stated  that  he  could  not  attend  the  ad* 

joumed  meeting  for  further  consideration  of  Christy  & 

Co.'s  proof,  but  that  he  would  make  his  observations 

on  the  case,  and  we  might  argue  them,  Revising  and 

considering  such  observations,  13#.  4fd. — Copy  thereof, 

nine  sheets,  1/.  lOs, — Fee  to  Mr.  Lloyd  and  clerk  draw* 

ing  same,  21.  4«.  6d. — Attending  him,  6s.  8d.    There 

were  also  various  charges  in  the  bill,  to  a  large  amount, 

for  tavern  expenses  for  the  entertainment  of  witnesses, 

in  addition  to  large  sums  alleged  to  have  been  paid  to 

them  for  their  loss  of  time  and  expenses. 

Some  others  of  the  bills  of  costs,  which  had  heed 
taxed  by  the  Master  of  the  Court  of  King's  Bench^ 
related  to  two  actions  at  law,  brought  by  the  assignees 
against  the  Sheriff  of  Cheshire  and  the  petitioners,  to 
try  their  right  to  certain  property  which  the  peti* 
tioners  had  taken  in  execution  upon  a  judgment 
obtained  by  them  against  the  bankrupts.  In  the 
first  of  these  actions  the  assignees  were  nonsuited, 
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1SS5.  |)ut  iQ  t]ie  second  they  recoYered  a  Terdict  It  was 
Ex  parte  sUegedy  however,  that  the  same  right  was  to  be 
and'odiMi,  tried  in  both  actions,  and  that  all  the  facts,  circum- 
stancesi  documents,  and  evidence  in  both  actions  were 
also  precisely  the  same*  The  bill  of  costs,  as  delivered 
in  the  second  action  against  the  petitioners,  amounted 
to  the  sum  of  7462. 6s.  Sd,,  but  was  reduced,  on  taxation 
by  the  Master  of  the  Court  of  King's  Bench,  to  6S2/« 
Is.  6d.,  the  sum  of  IMl.  4s.  9d.  having  been  taxed  off. 
Amongst  the  different  items  allowed  in  this  last-men- 
tioned bill  were  the  following : — Instructions  for  brief, 
forty  witnesses  and  130  sheets,  2/.  Zs. — Drawing  same, 
ISO  sheets,  say  100,  33/.  6s.  8d. — Making  four  copies, 
180  sheets,  say  ISO,  60Z.-- Four  fair  copies  of  special 
notice  to  produce,  foL  S5  each,  to  annex  to  briefs, 
II.  5s. — Four  fair  copies  of  examination  of  defendants 
Winterbottam  and  iSampsoit  Lloyd  on  14th  October 
1888,  8  sheets,  SL  13s.  4d. — Four  copies  of  examina- 
tion of  defendant  Sampson  Lloyd  on  21st  July  1831, 
8|  sheets  each,  1/.  16s.  8d.— Four  fair  copies  of  letters 
and  documents  to  accompany  briefs,  13  sheets  each, 
say  10  sheets,  as  allowed  by  Mr.  Le  Blanc,  BL — ^Four 
fair  copies  of  documents  relating  to  deposits  made  by 
the  bankrupts  with  Robert  Anderton,  3  sheets  each, 
11 10s. — Drawing  abstract  of  deed  of  assignment,  being 
the  act  of  bankruptcy  committed  by  Geddes  on  10th 
October  ISjBT,  12  sheets,  say  10,  as  allowed,  2/.— Four 
fair  copies  of  same,  to  accompany  briefs,  51.  The 
amount  of  this  last  bill  was  duly  paid  by  the  petitioners 
to  Messrs.  HadfiM  and  Grave. 

The  bill  for  the  costs  incurred  by  the  assignees 
in  the  first  action  commenced  by  them  against 
the  Sheriff  of  Cheshire   amounted   to  the   sum  of 
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1127/.  16«.  Gd.^  and  had  been  taxed  and  allowed  by 
the  Master  of  the  Court  of  King's  Bench  at  1068/. 
1&.  2d.  Amongst  the  yarious  items  contained  in  this 
bill,  there  were  charges  for  drawing  and  copying  briefa» 
abstracts,  documents,  and  other  evidence  to  accompany 
briefs,  to  the  amount  of  upwards  of  SOO/.— >For  coun« 
seFs  fees  and  retainers,  upwards  of  300Z,— For  a  journey 
to  London  by  Mr.  Hadfield  as  solicitor^  and  Mr.  W. 
Grave  as  a  witness,  and  of  Mr.  Ha^ldt  to  hear  the 
argument  on  moving  to  set  aside  the  nonsuit,  upwards 
of  ISOl. 

In  addition  to  these  various  bilk,  amounting  in  the 
whole  to  6400/.  17#.  8^.,  which  had  been  allowed  by 
the  Commissioners^  the  Commissioners,  on  the  audit  of 
the  accounts  of  the  assignees*  also  allowed  the  solicitors 

the  following  sums : — 

£.    s.  d. 

Separate  estate  of  Geddes.  Mr.  Knight^  for 

witnesses'  expenses  to  London 282    9    0 

Joint  estate.  J?enry,  for  witnesses  57     1     8 

Separate  estate.    Ditto 57    1     3 

114    S    6 

Joint  estate.  Star  Inn  tavern  bill, 

on  arbitration 18  IS  7} 

Separate  estate.  Ditto 6    4  2i 

24  16  10 

Joint  estate.  Assignees'  expenses 

to  London,  on  arbitration    .  .  13    8    0 

Separate  estate.  Ditto 87    4    0 

'. 4»  18    0 

Separate  estate.  Assignees'  expenses,  to  at- 
tend trial  against  Massey  and  others,  in 
London 40    0    0 

Paid  Miller,  Warbtnrton,  Hewkjfy  BeUing- 
ham,  and  Giblnm 10  19    0 

Dawns 5    00 


419 
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CsxiiTY 

andetben. 
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1 8S5.  The  petitioners  alleged ^  that  many  of  the  improper 

Ex  parte       charges  contained  in  these  bills  of  costs,  which  had 
aDd"otbeji.     ^^^  allowed  by  the  Commissioners^  were  charges  in 
which  the  Commissioners  themselves  were  interested. 

They  prayed,  therefore,  that  the  bills  of  costs  so 
taxed  and  settled  by  the  Commissioners  might  be  re- 
ferred to  one  of  the  Registrars,  in  order  to  review  sach 
taxation ;  that  the  bilU  taxed  by  the  Master  of  the  Court 
of  King's  Bench  might  also  be  referred  back  to  him,  to 
review  his  taxation ;  that  Messrs.  Hadfield  and  Chrave 
might  account  for  such  sums  of  money  as  they  had 
received  or  retained  on  account  of  the  bankrupts'  estate, 
or  of  such  bOls  of  costs  respectively,  and  that  they  might 
be  directed  to  pay  to  the  assignees,  for  the  benefit  of 
the  petitioners  and  the  other  creditors  of  the  bankrupts, 
what,  if  any  thing,  should  appear  to  be  due  on  the  ba- 
lance of  such  account,  after  allowing  them  thereout  such 
sum  as  should  appear  to  be  due  to  them  upon  taxation; 
that  Messrs.  Hadfield  and  Grave  might  be  ordered  to 
deposit  with  the  proper  officer  of  the  Court  all  their 
said  bills  of  costs,  which  had  been  either  taxed,  settled, 
or  allowed  by  the  Commissioners,  or  the  Master  of  the 
Court  of  King's  Bench, — ^and  that  the  petitioners  might 
be  at  liberty  to  take  copies  of  the  same,  or  of  such 
parts  as  they  should  be  advised;  and  that  Messrs. 
Hadfield  and  Grave  might  be  ordered  to  pay  the  costs 
of  this  application,  and  of  such  taxation,  or  that  the 
(Sosts  might  be  reserved,  until  after  the  taxation  should 
have  taken  place. 

Mr.  1\Dis8j  and  Mr.  Keene^  appeared  in  support  of* 
the  petition.  Whenever  objectionable  items  are  pointed 
out  in  the  petition,  the  solicitor's  bills  may  be  ordered 
to  be  taxed,  notwithstanding  they  have  been  allowed  by 
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the  Commissioners^  or  even  paid  by  the  assignees;       ISS5. 
JEx  parte  Jaurdain  (fl).    In  the  present  case  the  bills      Ex  parte 
have  been  negligently  taxed  by  the  Commissioners,  and     and  o^«rt, 
various  charges  have  been  allowed,  which  ought  to 
have  been  disallowed.    The  only  difference  between 
this  case  and  JSx  parte  Jaurdain  is,  that  in  the  present 
case  two  of  the  bills,  which  were  for  the  costs  of  the 
^  aeti<His  at  law,  were  taxed  by  the  Master  of  the  Court 
of  ELing's  Bench.    [Erskine,  C.  J.    It  appears  that  the 
assignees'  accounts  were  audited,  and  the  petitioning 
ereditor^s  bill  paid  no  less  than  six  years  ago.     I 
thmk  therefore,  at  this  distance  of  time,  that  the  peti* 
tioners  are  bound  by  that  payment;  as  they  ought  to 
have  objected  to  it  on  the  audit  of  the  assignees'  ac« 
counts.]     We  will  then  proceed  with  the  second  bill 
for  44Sh  I2s.  8d.,  which  is  for  business  done  since  the 
choice  of  assignees.      After  commenting  on  some  of 
the  items  in  this  bill,  the  Court  then  called  on 

Mr.  Swanetan,  and  Mr.  Anderdan,  for  the  respond- 
ents. A  state  of  litigation,  which  lasted  four  years, 
ensued  between  the  assignees  and  various  creditors,  on 
the  ground  of  fraudulent  preference.  The  petitioners 
in  this  case  were  the  creditors  insisting  on  the  fraudu* 
lent  preference,  maintaining  it  by  vexation  for  a  length  of 
time,  and  obtaining  a  nonsuit  in  the  first  action  brought 
against  them  on  a  mere  technical  point,  the  costs  of 
which  form  an  item  in  the  bill  now  sought  to  be  taxed. 
The  present  petition  is  nothing  more  than  a  vindictive 
proceeding  by  creditors,  who  have  been  defeated  of  their 
claims.  The  amount  of  the  bills  was  paid  three  years 
ago;  and,  more  than  two  years  since^  they  called  for  an 

(a)  3  Deac.  &  Ch.  637. 


[  and  othen. 
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1835.  inspection  of  tliese  billi,  which  was  not  refused;  but, 
-r~~  on  the  contrary,  they  had  every  facility  afforded  them. 
Cbristt  The  former  taxation  of  the  bills  was  attended  by  some 
individuals  who  are  now  dead,  and  some  of  the  docu^ 
ments  and  vouchers  may  now  also  be  lost.  The  peti* 
tioners  proved  theur  debt  in  March  1832 ;  so  that  they 
need  not  have  waited  near  three  years  to  present 
this  petition;  which  petition  also  is  not  under  the 
l4th  section  of  the  6  Geo.  4,  c.  16,  but  to  the  general 
jurisdiction  of  the  Court  [JBrskine,  C.  J.  We  will 
take  it  then  under  the  general  jurisdiction.]  The  Court 
will  distinguish  between  what  a^e  the  charges  of  the 
solicitor,  and  what  are  the  disbursements  of  the  assig- 
nees. To  entitle  a  party  to  the  re-taxation  of  a  bill  of 
costs,  there  must  either  be  an  allegation  of  fraud,  or 
the  chains  must  be  so  gross  as  to  imply  fraud.  The 
amount  of  the  bill  is  not  a  criterion  of  improper  charges ; 
that  only  shows  the  quantity  of  the  business  done. 

Mr*  Ptxrker  appeared  for  the  assignees. 

Erskinb,  C.  J. — It  seems  to  me  quite  unimportant, 
whether  this  petition  is  presented  under  the  14th  sec- 
tion of  the  act  of  parliament,  or  under  the  general 
jurisdiction  of  the  Court.  If  it  is  presented  under  the 
14th  section,  it  would  be  quite  a  matter  of  course  for 
any  creditor  who  had  proved  to  the  amount  of  801.  or 
upwards,  and  who  is  dissatisfied  with  the  taxation 
of  the  bill  by  the  Commissioners,  to  apply  for  a  re- 
taxation  of  it  in  a  reasonable  time.  But  I  think  it 
would  be  too  strong  a  proceeding,  in  the  present  in- 
stance, after  the  time  that  has  elapsed,  and  the  pay- 
ment of  the  bill,  to  order  the  re-taxation  of  it,  as  a  mat- 
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ter  of  course^  under  that  section.    But  if  a  party  appeals       1 8dd. 
to  the  general  jurisdiction  of  the  Court,  and  points  out      cTu^ 
objectionable  items  in  a  bill,  which  he  applies  to  have     J^l  othe^. 
Te^taxed,  I  think  he  ought  to  be  allowed  to  have  it  re- 
taxed  by  the  proper  officer  of  the  Court. 

Sir  J.  Cross. — There  appears  to  be  some  misap- 
prehension, as  to  the  lapse  of  time  that  has  arisen 
since  this  bill  was  formerly  taxed.  The  petitioners 
have  only  proved  their  debt  within  the  last  three  years, 
and  it  does  not  appear  at  what  period  within  that  time 
they  first  came  to  the  knowledge  of  these  different  billsi 
in  which  it  would  certainly  require  some  fttrther  time  to 
enable  them  to  discover  all  the  objectionable  items. 
From  the  wording  of  the  14th  section,  the  taxation  is 
directed  as  between  the  solicitor  and  the  estate ;  and 
that  seems  a  sufficient  warrant  for  the  petitioners  in  pre* 
senting  this  petition.  The  bills  had  been  taxed  some 
time  before  the  petitioners  became  creditors  under  the 
commission,  and  therefore  before  they  had  any  power 
of  applying  to  this  Court.  This  biU  ought  certainly  to 
be  referred  for  re-taxation. 

Sir  G.  Rose  concurred. 

Mr.  TurisSf  and  Mr.  Keene,  then  proceeded  to  com- 
ment on  the  items  in  the  bill  for  847Z.  17<.  Id,,  objecting 
to  the  charge  of  IL  10s,  for  a  copy  of  Mr.  Lhyd^n 
speech  at  the  opening  of  the  commission,  to  the  charges 
of  fees  for  frequent  adjournments  from  two  to  three 
o'clock  of  the  same  day,  of  lO^.  for  drawing  each 
memorandum  of  adjournment,  and  of  9L  4f$.  6cf.  to  Mr. 
Uoyd  for  the  draft  of  his  intended  speech  at  one  of 
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18S5.       tbe  adjourned  meetings,  which  he  could  not  personally 
Ex  parte      attend. 

Christt 


tod  othen. 


Mr.  Swan$tony  and  Mr.  Anderdon,  contrif  pursued 
the  same  line  of  argument  which  they  had  before 
urgedj  against  the  re-taxation  of  this  bill. 

EasKiNBj  C.  J. — I  think  there  has  been  quite  enough 
shown  for  us  to  refer  it  to  the  Deputy  Regbtrar  to  exa- 
mine this  bill,  and  say  whether  these  charges  ought  to 
be  allowed,  or  not. 

Sir  J.  Cross. — The  charge  for  two  meetings  in  the 
same  day,  for  summoning  the  Commissioners  to  the 
adjourned  meeting  in  the  afternoon,  for  making  copies 
of  each  memorandum  of  adjournment,  and  for  the  at- 
tendance of  two  clerks  at  each  meeting,  seem  to  be 
such  charges  as  call  upon  us  to  order  this  bill  to  be  re* 
taxed. 

Mr»  Turiss  then  proceeded  to  comment  on  one  of  the 
other  bills,  in  which  the  sum  of  135/.  was  charged  for 
four  counsel  attending  the  arbitrator,  to  whom  one  of 
the  causes  was  referred ;  when 

Mr.  SwanstoTif  and  Mr.  Anderdon,  consenting  to  the 
same  order  being  made  with  respect  to  this  and  the 
other  bills,  which  had  been  pronounced  in  regard  to 
the  former  ones. 

The  Court  made  the  following  Order: — That 
so  much  of  the  petition,  as  sought  to  tax  the 
petitioning  creditor's  bill  up  to  the  choice  of 
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aigignees,  should  be  dismissed  with  costs ;  that        1885. 
t&e  rest  of  the  petition,  as  against  the  assignees,       ^Tparte 
should  be  also  dismissed  with  costs,  reserving      Christy 

'  ^       and  othen. 

the  question  however  by  whom  these  costs  are 
ultimately  to  be  paid;  that  it  be  referred  to 
the  Deputy  Registrar  to  tax  the  several  other 
bills  of  costs,  for  business  done  subsequently  to 
the  choice  of  assignees,  not  disturbing  such  bills 
as  had  been  taxed  by  the  officer  of  the  Court  in 
which  such  business  had  been  dope ;  and  if,  in 
•  taxing  such  bills,  it  should  appear  to  the  Deputy 
Registrar  to  be  necessary  to  submit  any  matter 
to  the  consideration  of  the  Commissioner,  he  was 
to  be  at  liberty  to  do  so,  at  the  request  of  either 
party ;  that  Messrs.  Hadfield  and  Grave  should 
forthwith  deposit  with  the  Deputy  Registrar,  all 
their  bills  of  costs  for  business  done  under  the 
commission,  except  the  bill  up  to  the  choice  of 
assignees,  with  liberty  for  the  petitioners  to  take 
copies  of  the  same ;  that  Messrs.  Hadfield  and 
Orave,  and  all  other  proper  parties,  should  be 
examined  upon  oath  before  the  Deputy  Registrar 
upon  interrogatories  or  otherwise,  as  he  might 
think  fit,  and  should  produce  all  books,  papers, 
and  writings  relating  to  the  bills  so  referred  to 
him  to  be  taxed,  and  account  for  all  sums  of 
money  received  by  them  on  account  of  their  bills 
under  the  commission ;  that  the  proceedings  under 
the  commission  should  be  deposited  by  the  assig- 
nees with  the  Deputy  Registrar,  with  Uberty  for 
the  petitioners  to  inspect  them,  giving  reasonable 
notice  for  that  purpose,  and  to  take  copies  or 
extracts   therefrom,   touching   the  matters   in 

VOL,  IV.  F  p 
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1&35.  questioB ;  and  that  further  4irectioDi  and  costs 

£~^  should  be  reserved,  until  the  Deputy  Registrar 

aad^UiM  should  bare  made  his  certificate ;  with  liberty  for 

any  of  the  parties  to  apply. 


Ex  parte  Thomas  Parr,  Thomas  Lyon^  Edward 
Green  ALL,  and  John  Green  all. — In  the  matter 

Ayril  28.  of  JoHN  ARTHUR  BORRON. 

The  bankrupt      _, 

kept  an  account  X  HIS  was  a  petition  for  the  sale  of  certsua  securities, 

"With  J.,B.,and  ,  . 

c,  as  bankers,  wbich  bad   been  deposited   with  the  pistitioners  at 

wbo  afterwards  

took  into  part-  yaripus  times,  under  the  following  circumstances*  The 
of  c/faftcT**  three  petitioners,  Thomas  Parr^  Thomas  Lyon^  and 
ro^^^^^*^^'  Edward  GreenaUf  for  some  time  preyjoua  to  the  year 
gage  to^!?B!i  l^^^9  Carried  on  business  in  copartnership  as  bankers 
curin^tiM' "*"  ^^  Warrington,  in  Lancashire,  and  the  bankrupt  kept 
payment  of  the  an  accQunt  with  them,  which  was  entitled  J.  A*  JSorran, 

loanofeOOO/.  ' 

Subsequently  to  Esq.,  in  account  with  Parr  Zyon  &  Co.    In  Decern* 

this,  the  bank-  «^,  ,  ..  ^t,^ 

rupt  addressed    her  1825,  the  otlier  petitioner,  John  Greenallf  was 

a  fetter  to  .  ^  ,  * 

Memt,A.,B.,  admitted  a  partner  from  the  previous  annual  day  of 
izingthem  to  '  settlement,  which  was  on  the  30th  June  18S5.  In  the 
i»curitia*they*  ^^^^H  V^^^  ^^  ^^^  J^^^  \^^,  th?  bankrupt,  being  then 
m|Jl)^bie  for  in^iebted  to  the  petitioners  in  the  sum  of  2500/.  on  his 
roade**^OT  tolbe  ''*'^''^*"g  account,  applied  to  them  to  advance  bun  the 
to*Ae  unk^'t  ^^^  ^^  6000/.,  which  they  consented  to  do  out  of  the 
Held,  that  this    capital  employed  in  their  banking  concern.    In  consi- 

uken  to  have  deration  of  this  loan,  the  bankrupt,  by  indentures  bear- 
been  addressed  ' 

by  the  bank-      ing  date  the  15tb  and  16th  February  1826,  conveyed 

rupt  to  the  four 

partners,  and  amounted  to  an  equitable  mortage  to  the  four*  of  the  previous  legal  mortgage 

to  the  three,  operating  as  a  secunty  for  all  the  advances  made  either  6y  the  three,  or  the  four 

partners. 
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in  fte  to  the  petitioners,  Thomas  Parr^  I%4mMis  Lyon,  lSd5. 
and  Edward  GrtenaUt  bis  estate  at  Little  Woolden,  in  jsa^if 
the  oounty  of  Laiieaster>  to  secure  the  repayment  of  ^Bd  ^£^ 
the  aaid  sum  of  6000/.  and  interest,  and  at  the  sanie 
time  a  tem  of  years  waa  assigned  to  a  trustee  in  trust 
fiur  these  three  petitioners,  and  to  attend  the  inherit* 
ance.  This  sum  of  60002.  was  kept  distinct  and  sepa^ 
rata  from  the  several  banking  accounts  which  the 
bankrupt  had  with  the  petitioners ;  and  the  bankrupt 
was  debited,  in  his  separate  account  with  them,  merely 
with  the  interest  on  this  sum  as  it  became  due.  The 
bankrupt's  original  account  was  continued  to  be  kept 
with  all  the  petitioners  up  to  the  Mx  January  18S4, 
when  the  balance  due  from  hup  was  fi848/.  7«.  6d.  (but 
which  had  siuoe  been  reduced  to  57972. 9«.  Id.)  exclu* 
sive  of  the  above-mentioned  sum  of  60002. 

On  the  9th  October  1826,  the  bankrupt  deposited 
with  the  petitioners  the  title-deeds  relating  to  certain 
other  freehold  property  in  Warrington,  accompanied 
by  the  following  letter. 

'*  Dear  Parr, 

^^  Inclosed  you  will  find  two  deeds  relating  to  five 
houses  in  Haydock  Streei,  annual  rents  852.,  which  I 
engage  to  convey  to  you  and  your  partners,  in  case  a 
balaooe  of  S002.,  advanced  by  you  to  PhiKp  Fryer, 
jun.  of  Manchester,  and  my  two  sons,  W.  O.  Borron 
and  Arckibald  Barron,  be  not  paid  by  them  to  you 
after  two  months  notice.    I  am  &c. 

'*  Tkomoi  Parr,  Esq.  Warrington.     J.  A.  Borron.** 

On  the  Sd  July  1829,  the  bankrupt  signed  and  left 
with  the  petitioners  the  following  memorandum: — 

ff2 
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1855.  <'  Gendemen,  Woolden,  July  2, 1829. 

Ex  ptrie  '^  I  hereby  authorize  you  to  consider  all  the  securi* 

and  othen.  ^^^  y^^  ^^^  ^^'^  ^^  mine,  real  and  personal,  as  re- 
sponsible for  any  advances  you  have,  or  may  make  Ux 
myselfy  or  for  any  deficiency  that  may  arise  in  any 
partnership  I  am  engaged  in,  so  far  as  my  own  share 
is  concerned  in  such  partnerships.  I  am,  8cc. 
^'  To  Messrs.  ParTf  Lyon,  and  «/*.  A,  Barron* 

Greenall,  Warrington." 


At  this  time  the  bankrupt,  individually,  had  only  one 
account  with  the  petitioners,  and  the  balance  then  due 
from  him  was  about  liiOOZ. 

In  July  1827,  the  bai^rupt  entered  into  partnership 
with  Henry  Delves  Broughton^  James  Sutton,  and  Hil* 
lebrant  Meredith  Parratt,  as  makers  of  salt,  at  Ander^* 
ton,  in  Cheshire,  under  the  firm  of  Borron  &  Co.; 
which  firm,  on  the  20th  July  in  that  year,  first  opened 
an  account  with  the  petitioners,  which  was  regularly 
carried  forward  up  to  the  14th  August  1833,  when  a 
balance  was  struck  as  due  to  Parr  Lyon  &  Co.  of 
24932.  14s.  8d,,  making,  with  the  addition  of  interest  to 
the  3l8t  December  1833,  the  total  due  on  that  account 
25417.  49.  3d. 

On  the  28th  January  1830,  James  Sutton  and  Henry 
Delves  Broughton  ceased  to  be  partners  in  the  firm  of 
Borron  &  Co. 

On  the  8th  July  1833,  the  bankrupt  and  HiUebrant 
Meredith  Parratt  also  agreed  to  diMolve  partnership,  as 
from  the  30th  June  preceding;  and  in  the  articles  of 
dissolution  the  bankrupt  covenanted  with  Parratt  to 
pay  all  the  partnership  debts  and  liabilities.  On  Par-^ 
ratt'8  retiring,  Arthur  Borron  (eldest  son  of  the  bank- 
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nipt)  entered  into  partnership  with  his  father  in  the        1835. 
same  concern ;  it  being  understood  between  themselves^       ^^  parte 
but  not  known  to  the  petitioners  until  the  15th  August     ^^  oliien. 
1833^  that  each  was  to  have  one-half  of  the  profits. 
The  business,  however,  still  continued  to  be  carried  on 
under  the  firm  of  Borron  &  Co. 

On  the  15th  August  1833,  a  new  account  was 
opened  by  the  petitioners  with  Borron  &  Co.,  which 
was  thus  entitled:  ''  Dr.  Borron  &  Co.^  in  account 
with  Parr  Lyon  &  Co.  Cr." ;  which  account  was  con- 
tinued until  the  31st  December  1833,  when  a  balance 
of  829/.  8«.  Oef.  was  found  due  from  Borron  &  Co. 
to  Parr  Lyon  &  Co.  The  bankrupt  was  also  a 
partner  with  David  Carruthers  and  Edward  Gar- 
ven^  in  the  Bank  Quay  Glass  Company  at  War- 
ringtoni  who  had  also  an  account  with  the  petitioners; 
and  this  account  was  kept  on  foot  until  December 
1833,  when  there  was  a  balance  due  to  the  petitionersi 
but  it  was  then  nearly  discharged.  The  bankrupt  was 
likewise  a  partner  with  other  firms,  who  kept  banking 
accounts  with  the  petitioners;  but  nothing  was  then 
due  from  them. 

On  the  11th  June  1830,  the  bankrupt  wrote  to  the  , 
petitioners  as  follows : 

"  Messrs.  Parr  Lyon  and  Greenall. 
"  Crentlemeti, 
^  Having  placed  the  deeds  of  certain  property  in 
your  hands,  as  a  security  for  monies  advanced  and  to 
be  advanced  upon  sundry  accounts,  I  hereby  request 
and  authorize  you  to  retain  the  said  deeds  as  a  security 
for  the  balance  now  owing,  or  that  may  be  owing,  by 


tndodien. 
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1835.       the  Bank  Quay  Glass  Company,  provided  it  does  not 
El  fMrte      exceed  the  sum  of  4000/.    I  am^  &c.     /•  A.  Barrom** 

Parr 

In  the  year  1825,  the  bankrupt  became  lessee  of  a 
large  tract  of  moss  land  in  Lancashire,  called  Chat^ 
Moss,  consisting  of  about  1121  acres,  at  the  rent  of 
180/.  &.,  for  the  remainder  of  a  term  of  99  years  j  and  on 
tlie  31st  May  18S5  he  demised  by  indenture  to  Thomtu 
CfuLdtvick,  for  the  residue  of  the  term,  about  32  acres, 
being  part  of  the  east  portion  of  the  moss,  at  the 
rent  of  23L  4^.,  Chadwick  executing  a  duplicate  of 
the  lease;  which  duplicate  was  on  the  11th  June 
1830  deposited  by  the  bankrupt  with  the  petitioners, 
with  the  following  memorandum: — 

''  Messrs.  Parr  Lyon  and  Oreenall. 
^*  Gentlemen,  Warrington,  11th  June  1890. 

**  I  herewith  beg  leave  to  deposit  with  you  a  coun- 
terpart lease  of  land,  being  part  of  Chat-Moss,  dated 
Slst  May  1825,  for  the  purpose  of  securing  you  from 
loss  by  any  advance  you  have  now,  or  may  hereafter 
make  to  me  in  my  banking  account  already  opened  with 
you ;  and  this  security  to  be  in  addition  to  any  others 
you  may  hold  belonging  to  me ;  all  of  which  I  agree  to 
convey  to  you  by  mortgage,  whenever  you  may  require 
it.    I  am,  &c.  J.  A.  Borran.** 

This  lease  was  afterwards  given  up  by  the  peti- 
tioners to  the  bankrupt,  in  consequence  of  their  havltig 
been  informed  by  him,  that  he  had  contracted  with 
Chadwick  for  the  redemption  or  sale  of  the  rent  re- 
served by  the  lease.  In  1832  the  bankrupt  entered 
into  agreements  in  writing  with  four  other  persons^  for 
leasing  to  them  other  portions  of  the  western  division 
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of  the  moss  land,  whioh  was  completely  separated        IBS5. 
from  the  eastern  division  by  intervening  land.    Dnpli-      j^  p^rf^ 
cates  of  these  agreements  were  respectively  signed     ^^^Sm, 
both  by  the  bankrupt  and  the  several  tenants^  one  part 
being  kept  by  the  tenants,  and  the  other  part  being 
kept  by  the  bankrupt.    On  the  10th  October  183Sj 
the  bankrupt  deposited  these  four  duplicates  with  the 
petitkm^nii  accompanied  with  the  following  memoran* 
dam:— 

'*  Messrs.  Parr  Lyon  &  Co. 
''  Gentlemen, 
**  I  beg  to  deposit  in  your  hands  four  several  con- 
tracts for  moss  land  to  be  leased  to  Mr.  MaJdnson^ 
Mr.  Fumival,  Mr.  Patchett,  and  Mr.  Dudley  Cod' 
dingtan,  which  leases,  when  made  out^  I  agree  shall  be 
placed  in  your  hands  as  a  security  for  the  balance  of 
my  account  with  you.  And  I  further  agree  to  make 
over  the  said  leases  to  you  in  any  way  that  you  may 
require.    I  am,  &c.  J.  A.  SorronJ' 

In  addition  to  these  agreements,  the  bankrupt  en- 
tered into  three  others  of  a  sinular  nature,  with  persons 
of  (he  name  of  Magraihf  Craume,  and  ZeeB,  and  in  like 
manner  from  time  to  time  deposited  duplicates  of  them 
as  securities  with  the  petitioners.  Moffrath,  soon  after 
entering  into  the  agreement,  and  without  knowing  that 
the  bankrupt  had  deposited  the  duplicates  of  his 
agreement  with  the  petitioners,  purchased  his  rent 
from  and  paid  die  purchase  money  to  the  bankrupt; 
who  never  communicated  that  fact  to  the  petitioners 
Qtidl  the  9th  January  1834,  when  he  wrote  them  the 
fiiUowing  letter. 
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1835.       ''  Messrs.  Parr  Lyon  and  GreenaU. 
ETparie  "  Gentlemen,  Woolden,  January  9,  1884. 

and^n.  "  ^  Called  in  Manchester  on  Mr.  MaJdnganf  solici- 
tor, some  days  ago,  to  execute  the  leases  and  hand 
them  to  you,  but  they  were  not  ready.  I  send  you  an 
order  below,  and  if  I  have  the  power  will  execute  them; 
3002.  a  year  of  these  are  pledged  to  you,  with  whom 
the  contracts  are  lodged.  There  is  one  which  I  be- 
lieved had  been  in  my  possession,  viz.  Mr.  MagrcUh% 
and  which  I  should  wished  changed  for  any  other  of 
the  same  amount,  viz.  S8Z.  &.,  as  I  have  sold  it  to  him. 
**  I  am,  &c.  J.  A.  Barron. 

''  Please  to  assure  me  you  will  exchange  Mr.  Jfo- 
grath's." 

The  order  alluded  to  in  this  letter  was  as  follows: 


u 


Mr.  Makinson, 
Please  to  deliver  the  leases  to  Messrs.  Parr  Lyon 
and  Greenall,  if  ready  for  execution,  on  this  order^ 
which  you  have  had  so  long  orders  to  make  out. 
"  January  9,  1834.  Your's  &c.    J.  A.  Barron.'' 

On  the  4th  May  183S  the  bankrupt  assigned,  by 
way  of  mortgage,  to  John  Hutchinson  and  James  Leigh, 
the  eastern  division  of  Chat-Moss,  which  did  not  in* 
elude  any  of  the  moss  lands  comprised  in  the  above 
seven  agreements,  to  secure  S5002.  and  interest;  and 
at  the  time  of  the  mortgage  he  delivered  to  the  mort* 
gagee  the  title-deeds  which  related  to  the  whole  of 
Chat-Moss,  including  both  the  eastern  and  western 
divisions. 

On  the  17th  April  1833  the  bankrupt  applied  to 
James  Brackenbury  for  the  loan  of  1000/;  on  securiQr 
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of  the  whole  of  the  moss  hmds^  including  the  eastern       ISS5. 

as  well  as  the  western  portion;  who,  on  ascertaining      Expaite 

from  the  solicitor  to  the  prior  mortgagees,  that  he  had     ajuiotlins* 

no  notice  of  any  other  incumbrances,  and  neither  the 

depodt  of  the  agreements,  nor  any  other  incumbrances 

being  known  to  JBraekenhun/,  he  adranced  the  1000/,, 

and  took  a  legal  assignment  of  all  the  moss  lands,  and 

all  the  rents  arising  therefrom,  subject  to  the  first 

mortgage.    He  then  gave  immediate  notice  thereof  to 

the  first  mortgagees,  and  also  to  the  tenants,  to  pay 

the  rents  to  him.    The  assignees  had  paid  off  the 

first  mortgage,  and  with  the  consent  of  Brachenbury 

obtained  possession  of  the  deeds,  without  prejudice  to 

his  mortgage,  which  was  to  stand  on  the  same  footing, 

as  if  the  deeds  remained  with  the  first  mortgagees. 

On  the  9th  January  1834,  a  fiat  was  issued  against 
the  bankrupt. 

The  petition  prayed,  that  tiie  Commissioners  might 
take  an  account  of  what  was  due  for  principal  and 
interest  in  respect  of  these  several  securities;  that 
such  securities  might  be  sold,  or  otherwise  disposed 
of,  and  that  the  money  arising  from  the  sale  might, 
after  defraying  the  expenses  of  this  petition  and  th^ 
sale,  be  applied  in  payment  and  satisfaction  of  what 
should  be  found  due  to  the  petitioners  for  principal, 
interest,  and  costs,  and  that  the  surplus,  if  any,  might 
be  paid  to  the  assignees  of  the  bankrupt;  that  in 
case  the  monies  arising  firom  the  sale  should  be 
insufficient  to  pay  what  should  be  found  due  to  the 
petitioners  for  principal,  interest,  and  costs,  then  that 
the  costs  might  be  paid  out  of  the  bankrupt's  estate, 
and  that  the  petitioners  might  be  admitted  to  prove 
for  the  deficiency,  and  to  receive  dividends  rateably 
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li$6.       with  the  rest  of  the  creditors  thereon;  and  that  for  the 
Bxpcrto      betier  redbnng  the  value  of  their  property,  the  peti* 
MMoTlnn.     ^OMT^  might  be  allowed  to  bid  at  the  sale. 

It  appeared,  that  the  property  included  in  the  mort- 
gage deeds  of  the  16th  and  16di  February  182^  had 
already  been  sold  by  the  petitioners  for  the  sum  of 
9000/. 

Mr.  Wighttnan,  and  Mr.  Anderdon,  in  support  of 
the  petition*  The  mere  omission  of  adding  the  letter 
S  to  the  name  of  GreenaH^  in  the  letters  addressed  by 
the  bankrupt  to  the  petitioners,  will  not  prevent  the 
four  partners  from  having  a  lien  on  these  different 
securities,  AU  the  letters  were,  in  effect,  addressed  to 
the  four  partners.  They  allude  to  any  future  ad- 
vances which  the  petitioners  might  make,  and  the 
bankrupt  was  at  the  time  dealing  with  all  the  four,  as 
bankers.  He  never,  in  &ct,  had  any  transactions  with 
the  three,  as  bankers,  since  the  year  18^.  If  the 
argument,  which  it  is  presumed  is  about  to  be  urged 
by  the  other  side,  is  to  prevail,  it  must  go  to  this 
extent — that  a  letter  addressed  to  one  of  several  part* 
ners,  referring  to  advances  made  by  the  whole  firm, 
would  have  no  operation  to  secure  the  advances  made 
by  the  firm* 

Mr.  Swanston,  and  Mr.  Bacon,  for  the  assignees. 
^he  original  petition  that  was  presented  in  this  case, 
before  the  petitioners  obtained  leave  to  amend,  stated 
the  whole  debt  to  be  due  to  the  three  partners.  Parr, 
Lyon,  and  Edward  Greenall;  while  the  amended  peti- 
tion states  a  great  part  of  the  debt  to  be  due  to  the 
four.  So  recently,  indeed,  as  the  13th  May  1834,  the 
petitioner,  Parr^  verifies  on  his  oath  the  statement  in 
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ilie  fermer  petition,  by  deposing  on  his  oath  before  the        1885. 
Commissioners,  that  the  money  was  adranced  by  tiie      fTptrte 
three.    In  the  original  petition,  also,  it  is  stated,  that     nJ^h^. 
in  June  18S6,  and  not  till  then,  John  Cheenall  was 
admitted  a  partner.    Now  tiie  mortgage  of  the  Little 
Woolden  estate  was  not  executed  tiD  the  16th  Fe- 
bruary 18S6,  and  it  stated  that  the  debt  then  owing  by 
the  bankrupt,  was  owing  to  the  three.    The  Court, 
therefore,  cannot  act  contrary  to  the  statement  in  the 
deed,  and  the  deposition  of  Parr  made  before  the 
Commissioners.    [Sir  G.  Rase.   It  comes  simply  to  a 
question  of  fact,  whether  the  letter  of  the  Sd  July  1829, 
addressed  by  the  bankrupt  to  Messrs.  Parr  Lyon  and 
GreenaUf  was  meant  to  be  addressed  to  the  three  part- 
ners alone,  and  to  confine  the  security  to  advances 
made  by  those  three  persons,  to  the  exclusion  of  John 
Cfreenatt.']    We  entirely  rest  the  case  u[K>n  that  point. 
But  supposing  that  the  letter  was  intended  to  be  ad- 
dressed to  the  four,  it  would  then  relate  merely  to  the 
securities  held  by  the  four;  for  the  terms  of  it  arei 
"  I  hereby  authorise  you  to  consider  all  the  securities 
tfou  (that  is,  the  four  persons  to  whom  it  is  addressed) 
now  hold  of  mine.''    This  would,  therefore,  clearly  not 
inchide  the  mortgage  of  the  15th  and  16th  February 
1806  j  for  that  was  a  security  held  by  the  three.    Thd 
memorandttin  of  deposit  can  be  only  extended  to  the 
securities  to  which  it  is  applicable,  and  not  to  those  to 
which  it  does  not  apply ;  and  that  document  merefy  refers 
to  the  securities  which  the  four  had  then  in  their  handst 
Now>  the  only  security  which  the  four  had  in  their 
hands,  at  the  time  that  that  memorandum  was  written^ 
were  tiie  deeds  relating  to  the  houses  in  Haydock 
Street,  which  were  deposited  with  Parr  on  the  9th 
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1S35,       October  1826.    The  memorandum;  therefore,  of  July  2, 

£i(pi^r^       18S9j  can  only  apply  to  those  deeds.    The  evidence 

and  otfien.     afforded  by  the  mortgage  deed,  and  by  Parr'6  deposit 

tion  on  oath  before  the  Commissioners,   cannot  be 

rejected,  in  favour  of  the  statements  contained  in  this 

amended  petition. 

Mr.  Wightman,  in  reply,  was  stopped  by  the  Court 

Erskine,  C.  J. — It  appears,  from  the  facts  stated 
on  this  petition,  that  the  bankrupt,  on  the  2nd  July 
18S9,  wrote  a  letter  to  Messrs.  Parr  Lyon  &  Greenallf 
desiring  them  to  consider  all  the  securities  they  held  of 
his,  as  responsible  for  any  advances  they  had  made,  or 
might  make  to  him,  or  for  any  deficiency  that  might 
arise  in  any  partnership  he  was  engaged  in,  so  far  as 
his  own  share  was  concerned  in  such  partnerships. 
It  has  not  been  attempted  to  be  denied,  that  at  the 
time  the  bankrupt  wrote  that  letter  all  the  four  peti- 
tioners were  in  partnership ;  nor  can  ii  be  controverted, 
that  the  word,  "  Messieurs''  placed  before  the  surname 
^*  OreenalF*  would  apply,  in  common  parlance,  to  two 
persons  of  that  name.  It  is  quite  consistent  also,  as  it 
appears  to  me,  with  the  state  of  circumstances  then 
existing  between  the  parties,  that  the  bankrupt  must 
be  taken  to  have  been  addressing  the  firm  of  the  four. 
At  that  time  the  bankers  had  in  their  possession  a 
mortgage  of  the  bankrupt's  estate  at  Little  Woolden, 
for  securing  the  sum  of  6000/.,  and  the  deeds  relating 
to  the  houses  in  Haydock  Street.  It  is  stated  in  the 
amended  petition,  that  John  ChreenaU  had  been  admit* 
ted  into  the  firm  as  a  partner  from  the  30th  June 
1835j  and  that  the  6000/.  which  was  agreed  to  be  ad^ 
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vnnced  to  the  bankrupt  on  mortgagCi  was  part  of  the  1835. 
capital  of  the  banking  concern.  On  the  other  handi  it  Exvutii 
has  been  urged  by  the  respondents,  that  Parr  stated  i^f  ^^hm 
in  his  deposition  before  the  Commissioners,  that  this 
money  was  advanced  by  the  three  partners.  Parr,  Lycn^ 
and  Edward  GreenaU.  But  it  appears  to  me  to  be 
immaterial,  which  way  the  transaction  is  considered. 
Supposing  the  debt  was  due  to  the  three,  and  that  the 
mortgage  was  given  to  the  three,  then  the  letter  of  the 
Snd  July  1889  would  amount  to  an  equitable  mortgage 
to  the  four  of  the  previous  legal  mortgage  to  the  three* 
The  three  would  then  be  entitled  to  the  produce  of  the 
sale  of  the  property  mortgaged,  and  the  fourth  would 
be  entitled  to  an  equitable  mortgage  after  satisfaction 
of  the  legal  mortgage.  At  the  time  of  writing  the  let- 
ter, the  amount  of  the  debt  due  from  the  bankrupt  was 
ISOOL ;  and  therefore  the  letter  must  have  pointed  to 
some  security  greater  in  value  than  the  houses  in  Hay- 
dock  Street,  the  rents  of  which  were  only  85/.  a  year* 
But  the  letter  refers  to  all  the  securities  in  the  hands 
of  the  firm,  treating  the  advances  all  in  the  same  light, 
whether  made  by  the  three,  or  by  the  four ;  and  the 
intention  of  the  bankrupt  was  therefore  clear,  I  think, 
to  give  a  security  for  all  the  money  advanced  either  by 
the  three,  or  the  four  partners*  And  whether  the 
balance  was  due  at  the  time  the  letter  was  written,  or 
became  due  since,  the  petitioners  are  equally  entitled 
to  the  relief  they  now  seek.  With  respect  to  the 
Chat-Moss  property,  we  can  make  no  order,  because 
that  property  was  previously  mortgaged  to  Bracken^ 
bury;  but  we  might,  when  Brackenbury  is  pud  off, 
provide  then  in  some  way  for  the  claim  of  the  petition- 
ers on  this  property. 


^ 
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18M.  Sir  J.  Ceoss. — I  am  of  the  same  opimon  on  all  the 

siTparie      poinU  of  thii  case.    There  has  been  a  good  deal  of 
nItSm.     ^^^^'^  ui  the  statement  of  the  facts,  arising  iroiB 
the  change  that  took  jUace  in  the  firm  of  the  petition- 
ers about  the  tune  the  mortgage  was  given,  and  firom 
the  mortgage  being  giving  to  three  of  the  partners, 
instead  of  the  four*     But  I  think  it  may  be  satisfiBU>- 
torily  explained  by  this  circumstance,  that  the  fourth 
partner  admitted  was  the  son  of  <»ie  of  the  members  of 
the  firm;  and  that  it  was  perfiM^y  immaterial  to  the 
parties  entering  into  the  contract  of  nu»1gage,  how  the 
•share  of  Edward  OremutU  the  &ther  was  to  be  divided 
between  him  and  his  son.     With  respect  to  Parr't^ 
deposition  before  the  Commissioners,  it  was  very  mar 
terial  to  the  consistency  of  his  proof  on  the  mortgage 
deed,  that  he  should  state  the  6000/.  as  advanced  by 
the  threci  it  being  so  stated  in  the  deposition,  and  the 
mortgage  being  in  fact  made  to  the  three.     Whether 
the  letter  of  the  bankrupt  of  the  2nd  July  1829  was 
addressed  to  the  three,  or  the  four  partners,  may  be 
jomewhat  ambiguous;  it  appears,  however,  to  have 
been  admitted,  in  the  latter  part  of  the  argument  for 
the  respondents,  that  it  was  addressed  to  the  four. 
The  letter  then  gave  an  equitable  mortgage  to  the 
four  on  the  legal  mortgage  previously  given  to  the 
three.    The  letter  relating  to  the  Haydock  Street  pro- 
perty, though  merely  addressed  to  Parr  alone,  contains 
an  engagement  fipom  the  bankrupt,  to  give  a  security 
«n  those  houses  to  Parr  and  his  partners  for  a  balance 
advanced  by  them  to  the  bankrupt's  two  sons ;  so  that 
it  is  clear,  from  the  terms  of  that  letter,  that  the  bank- 
rupt never  contemplated  any  thing  but  the  banking 
firm  and  the  banking  account.    Then,  in  the  subse- 
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quent  ktter  of  the  Sod  July  1829,  addre8ae4  by  tb^       >8d5> 
bankrupt  to  tbe  baukitig  finn,  in  which  he  authoriaea      ^^^e 
them  to  consider  all  the  securities  they  held  as  respon-      ,Jllwi 
siUe  for  any  former  or  subsequent  advances,  it  is  not 
▼eiy  likely  thai  the  bankrupt  could  have  intended  to 
confine  tbe  security  to  the  Haydock  Street  property, 
which  only  brought  in  SSL  a  year,  and  to  exclude  the 
mortgage  on  that  very  estate  from  which  he  dated  his 
letter.     As  to  the  Chat-Moss  estate,  the  Court  cannot 
at  present  make  any  order,  so  as  to  enable  the  peti- 
tioners to  work  out  their  equities. 


lir  G.  RosB. — It  would  be  very  expedient  to  meet 
all  the  difBcultkes  of  this  case,  in  taking  the  accounts 
between  the  assignees  and  the  petitioners*  The  only 
way  in  which  the  question  could  be  put  by  the  assig- 
fiBes  was,  as  to  tbe  intention  of  the  bankrupt  at  the 
time  he  wrote  the  letter  of  the  Snd  Jtdy  1889.  Now, 
there  is  no  doubt  that  that  letter,  as  indeed  the  assig- 
nees have  themselves  admitted,  was  addressed  to  the 
four  partners  in  the  banking  firm.  Then  what  is  the 
effect  of  that  letter  ?  The  bankrupt  say^,  ''  I  hereby 
authorize  you  to  consider  all  the  securities  you  now 
hold  of  mine,  real  and  personal,  m  responsible  for  any 
advances  you  have,  or  may  make  to  myself."  It  is 
therefore  not  too  strong  a  construction  of  this  letter,  to 
hold  it  as  an  express  engagement  to  make  all  the  pro- 
perty on  which  the  bankers  had  any  securities  in  their 
handsii  as  available  for  the  debt  of  the  four ;  and  it  is 
dear,  that  the  bankrupt  must  have  considered  the 
mortgage  as  then  in  the  possession  of  the  four. 
Would  it  have  been  consistent  with  plain  common 
sense,  to  have  confined  the  security  to  the  Haydock 
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ISSS.  Street  propertji  and  to  have  excluded  the  property 
^^Z^  previously  mortgaged  to  the  three  ?  With  respect  to 
and  a«tot  *^®  Chat-Moss  property,  the  question  is  simply  this — 
whether  the  petitioners  have  not  acquired  an  interest 
in  that  property,  subject  to  Btackenbury^  previous 
mortgage?  The  way  in  which  that  must  be  got  at,  will 
be  by  firaming  the  order  in  the  following  terms.  His 
Honor  here  recited  the  terms  of  the  proposed  order; 
which  being  approved  of  by  the  rest  of  the  Court, 

The  Order  finally  made  was, — That  the  estate  at 
Little  Woolden,  comprised  in  the  indenture  of 
mortgage  of  the  15th  and  16th  February  1826, 
and  the  property  in  Haydoek  Street,  comprised 
in  the  deeds  deposited  with  the  petitioners, 
should  be  sold  in  the  usual  manner,  with  liberty 
for  the  petitioners  to  bid  at  the  sale ;  that  the 
Commissioners  should  cause  distinct  accounts  to 
be  kept  of  the  separate  estate  of  the  bankrupt, 
and  also  of  the  joint  estate  of  the  several  firms 
mentioned  in  the  petition,  as  well  as  of  any  other 
partnerships  in  which  the  bankrupt  was  en- 
gaged, and  that  such  respective  joint  estates 
should  be  divided  amongst  the  respective  joint 
creditors  of  the  respective  firms,  who  should 
come  in  and  prove  their  debts  under  the  fiat, 
and  that  the  costs  of  keeping  such  distinct  ac» 
counts  should  be  apportioned  and  paid  out  of 
the  respective  joint  estates ;  that  the  proceeds 
of  the  estate  comprised  in  the  legal  mortgage 
should  be  applied  in  discharge  of  the  debt  due 
to  the  petitioners  on  such  security,  and  the 
surplus,  together  with  the  proceeds  of  the  other 
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property  directed  to  be  sold,  should  be  applied,  ]836. 

first,  in  satisfaction  of  any  advances  made  by  the  p 
petitioners  to  the  bankrupt  on  his  own  account;        ^ar>^ 


and  in  the  next  place,  in  discharge  of  any  ad- 
vances made  by  the  petitioners  to  any  of  the 
partnerships,  in  which  the  bankrupt  was  en- 
gaged on  the  Snd  July  IS29,  to  the  extent  of 
the  bankrupt's  interest  in  such  partnerships; 
and  that  the  Commissioners  should  ascertain  the 
amount,  by  taking  the  necessary  accounts  for 
that  purpose,  and  that  the  remaining  surplus 
should  be  then  further  applied  in  satisfaction  of 
what  was  due  to  the  petitioners  from  the  Bank 
Quay  Glass  Company,  not  exceeding  the  sum 
of  4000/. ;  that  if  upon  taking  the  accounts,  any 
question  should  arise  as  to  the  appropriation  of 
any  sums  to  any  or  either  of  the  said  accounts, 
the  Commissioners  should  be  at  liberty  to  make 
a  separate  report  for  the  opinion  of  the  Court; 
that  all  necessary  parties  might  be  examined 
before  the  Commissioners  upon  interrogatories, 
and  produce  upon  oath  all  books,  papers,  and 
writings  relating  to  the  matters  in  question; 
that  the  petitioners  might  prove  so  much  of 
their  separate  debt  due  to  them  from  the  bank- 
rupt, as  should  not  be  covered  by  the  proceeds 
of  their  securities,  and  that  the  Commissioners 
might  receive  the  proofs  of  the  whole  of  the 
joint  debts  against  any  of  the  said  firms,  without 
any  deductions ;  that  the  Court  would  make  no 
order,  as  to  the  duplicate  of  Magrath*^  agree- 
ment ;  that  on  the  petitioners  electing  to  take 
the  interest  of  the  bankrupt  in  the  western  divi-t 
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ISS5. 

£z  parte 

Parr 

and  others. 


sion  of  the  Chat-Moss  property  mortgaged  to 
Mr.  Brackenbury,  the  Commissioners  should 
set  a  value  thereon,  which  should  be  deducted 
from  the  proof  of  the  petitionersi  who  were 
declared  to  be  entitled  to  such  interest,  as 
against  the  bankrupts'  assignees ;  that  the  peti- 
tioners might  use  the  names  of  the  assignees 
(first  well  and  sufficiently  indemnifying  them)  in 
any  suit  or  proceeding  either  to  redeem  the  mort- 
gage to  Brachenburjf,  or  otherwise  in  respect  of 
such  security ;  that  the  costs  of  the  petitioners 
and  assignees,  up  to  and  including  the  order, 
should  be  paid  out  of  the  proceeds  to  arise 
from  the  sale  of  the  estates;  and  that  further 
directions  and  subsequent  costs  should  be  re- 
served ;  pith  liberty  for  any  of  the  parties  to 
apply  relating  thereto, 


Wettminster^ 
April  30. 

Where  the 
holder  of  bills, 
which  were 
deposited  with 
him  by  the 


Ex  parte  George  Brunskill«— In  the  matter  of  John 
Bentley,  Charlbs  Dear,  and  John  Mallcott 
Richardson. 

1  HIS  was  the  petition  of  a  creditor  for  the  payment 
of  a  dividend  under  the  following  circumstances. 
.  G.  and  W.  Bintnshill  (the  petitioner  beini?  the  sur- 

bankrupts  as  a  ^ 

collateral  secu-  vivlng  partner  of  that  firm)  had  various  dealings  and 

iity  for  a  debt,     .  .  ,  ,      ,       ,       .  * 

proved  the        transactions  with  tlie  bankrupts,  both  in  selling  goods 

azDouQtofthe      *^  »i,  j    .  -.     .  . 

balance  due,  ^^  in^m,  and  HI  accommodating  them  with  loans  of 
biir^°a^s^ct-  "^^»®y5  and  on  the  fith  July  1834  the  bankrupts  owed 
oteliiTwere  ^^^^  *  h^\mce  on  these  transactions  of  4000/.     On 

afterwards  paid 

VJ"!':^-^^*  ?**I  !!!!  "'^^""^  ""^  ^^  *''"»  *«  P^'*^  »»"^'  ^  deducted  from  the  proof,  and 
the  dividends  calculated  only  upon  the  residue  of  the  debt,  ^ 
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that  day  the  l^ankrupts  applied  for  a  further  advance  1385. 
of  lOOOAy  which  O.  and  W. BrunshiU  agreed  to  make,  Ezparu 
on  the  bankrupts  giving  their  own  acceptances  for  the  ^^v^*''!-^' 
amount,  and  indorsing  and  transferring  bills  of  ex* 
change  for  a  like  amount,  as  a  security  as  well  for  the 
advance  then  requested,  as  for  the  general  balance  of 
account  then  due,  and  for  any  further  balance  which 
should  become  due.  These  terms  were  acceded  to  by 
the  bankrupts;  and  it  was  also  further  agreed,  that  the 
bills  so  indorsed  and  transferred  to  G.  and  W.  Brun-- 
ildll  should  be  held  and  negotiated  by  them  as  they 
should  think  fit,  and  that  the  proceeds  thereof  should 
st^nd  by  them  as  a  general  security  for  the  whole 
balance  of  account  then  due,  or  to  become  due,  firom 
the  bankrupts,  during  the  time  the  bills  had  to  run, 
before  they  should  arrive  at  maturity  and  be  paid.  In 
like  manner,  other  advances  were  made  by  the  Brunr 
iHUs  after  the  5th  July,  for  which  the  bankrupts 
received  other  bills  of  exchange  from  them  upon  the 
same  terms, — except  only  that  one  of  the  bills  so 
received,  amounting  to  551/.  IO5.,  was  discounted  by 
G.  and  W.  BrunskUl  for  the  bankrupts. 

On  the  13th  September  1834  a  fiat  issued  against 
Bentley  &  Co.;  when  they  were  indebted  to  G.  and  TT. 
BrunskUl  in  a  balance  of  4468/.  Is.  5d.,  which  included 
the  bill  for  5612.  109.  and  interest  on  the  several  ad- 
vances. G.  and  W.  BrumkiU  had  received  from  the 
bankrupts  8Si  bills  of  exchange,  including  the  bill  for 
551/,  IQs.,  and  amounting  together  to  704<7/.  9$.  4(2.; 
but,  with  the  exception  of  the  bill  for  551/.  10^.,  all 
these  bills  were  received  by  them  as  a  security  for  the 
whole  of  the  debt  then  due  from  the  bankrupts  to  the 
BruTiskills, 

gg2 
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1835.  The  petitioner,  as  surviving  partner,  proved  the  sum 

e7^  of  4468/.  1*.  5d.  as  the  amount  of  the  baUnce  due  to 
Bbunsiill.  jjjm^  excepting  the  several  bills  as  a  security,  and  set- 
ting them  forth  in  a  schedule  at  the  foot  of  the  depo- 
sition; and  the  bills  were  duly  exhibited  before  the 
Commissioner.  Subsequent  to  the  proof,  however,  the 
bill  for  551/.  10^.  had  been  paid,  as  well  as  18  of  the 
other  bills,  amounting  to  945/.  12s.  3d. 

On  the  11th  February  1835  a  dividend  was  de^- 
clared  under  the  fiat  of  5«.  in  the  pound ;  when  the 
petitioner  applied  for  a  dividend  on  the  amount  of  his 
proof,  deducting  only  therefrom  the  551/.  lOs.  received 
on  the  bill  which  had  been  discounted;  but  the  assig- 
nees insisted,  that  the  whole  amount  of  the  bills  which 
had  since  been  paid,  ought  to  be  deducted  from  the 
amount  of  the  proof.  The  petitioner  claimed  a  right 
to  hold  all  the  bills,  except  the  one  which  had  been 
discounted,  as  a  general  security  for  the  whole  of  the 
debt  due  from  the  bankrupts  at  the  date  of  the  fiat, 
and  to  make  the  same  available,  as  far  as  he  could; 
insisting,  therefore,  that  he  was  entitled  to  receive 
dividends  on  his  whole  proof,  reduced  only  by  the 
sum  of  551/.  10^.,  on  his  undertaking  to  refund  to  the 
estate  whatever  he  should  receive  upon  such  securities, 
and  in  respect  of  dividends  on  the  estate,  above  SOs.  in 
the  pound  on  the  amount  of  such  reduced  proof. 

The  prayer  was,  that  the  assignees  might  be  ordered 
to  pay  to  the  petitioner  the  dividend  of  5s.  in  the  pound 
on  the  sum  of  S916/.  lis.  5c/.,  being  the  amount  of  the 
debt  proved,  mintis  the  sum  of  551/.  10^.,  together 
with  interest  on  such  dividend  from  the  S6th  Fe- 
bruary, when  the  petitioner  demanded  payment  of  it, 
and  also  the  costs  of  this  application. 
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Mr.  Swanston,  and  Mr.  Bacon,  were  in  support  of  the  ISS5, 
petition.  The  case  of  ^x  parte  Sammon  (a)  appears  to  ^^  _^ 
decide  the  question  raised  on  this  petition.  In  that  case  Bbunskxia. 
bills  amounting  to  1320/.  were  delivered  by  the  drawer 
to  a  creditor,  as  a  collateral  security  for  a  debt  of  4000/,; 
and  the  drawer  and  acceptor  having  become  bankrupt, 
and  the  estate  of  the  acceptor  proving  solvent,  it  was 
held  that  the  creditor  was  entitled  to  receive  80s.  in  the 
pound  on  the  bills  against  the  estate  of  the  acceptor,  and 
also  to  prove  the  debt  of  4000/.  and  receive  dividends, 
in  liquidation  of  the  remaining  portion  of  his  debt,  tm- 
der  the  commission  against  the  drawer.  In  the  present 
case,  the  bills  were  indorsed  by  the  bankrupt  to  the 
petitioner,  as  a  general  security  for  the  whole  amount 
of  his  debt;  and  the  subsequent  bankruptcy  of  the 
debtor  ought  not  to  deprive  the  creditor  of  the  security, 
for  which  he  stipulated  when  the  debt  was  contracted. 
In  Ex  parte  Barratt(b),  where  a  creditor  had  proved 
in  respect  of  several  bills  drawn  by  the  bankrupt,  and 
one  of  the  bills  was  subsequently  paid  in  full,  it  was 
held,  certainly,  that  so  much  of  the  proof  as  related  to 
that  bill  must  be  expunged ;  but  the  Vice-Chancellor's 
judgment  in  that  case  proceeded  upon  the  ground  of 
the  bills  having  been  discounted  by  the  creditor ;  for 
the  law,  he  said,  considered  each  discount  transaction 
as  a  distinct  isolated  transaction ;  and  though  the  form 
of  proof  was  upon  the  loan,  yet  the  proof  was  in  truth 
upon  each  bill  separately.  That  circumstance  dis- 
tinguishes that  case  from  the  present*  The  bills  in 
this  case  were  not  discounted  by  the  petitioner;  but 
the  bill  for  551/.  lOs.,  which  ioas  discounted  by  him, 

(«)  1  Deac.  &  Ch.  564.  (6)  1  G.  &  J.  327. 
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1835.  he  never  objected  to  deduct  from  the  amount  of  the 
ji~^  proof.  [Erskine,  C.  J.  Have  you  referred  to  JEx  partt 
BarattiLL.  ^,^^  (^)  in  the  first  volume  of  Sir  G.  Rose's  Reports, 
and  Ex  parte  Smith  {b),  and  Ex  parte  Bloxham  (i),  in 
Cooke's  Bankrupt  Law?  They  are  decidedly  a^inst 
the  position  you  are  now  contending  for.]  In  those 
cases^  it  does  not  appear  that  the  holder  of  the  bills 
had  stipulated  with  the  bankrupt  that  the  bills  were  to 
be  a  security  for  the  whole  of  his  debt  If  the  proof 
here  had  been  on  the  biUs,  then  it  is  admitted,  that  if 
the  whole  amount  of  any  one  bill  had  been  afterwards 
paid^  it  ought  to  be  deducted  from  the  proof.  But 
the  proof  made  by  the  petitioner  was  upon  llie  balance 
of  the  debt,  excepting  the  biUs  as  a  security. 

Mr.  BetheUy  for  the  assignees.  The  amount  of  all 
the  bilk,  which  have  been  paid  subsequent  to  the 
proof,  ought  to  be  deducted  from  the  sum  proved, 
before  any  dividend  is  payable  on  it.  There  is  a  posi- 
tive rule  of  Court  (c),  that  the  creditor  must  produee 
any  biUs  he  holds,  before  he  can  receive  the  dividend 
on  his  debt;  but  the  bills  in  this  case  having  been 
paid,  the  petitioners  must  of  course  have  given  them 
up  to  the  acceptors,  and  therefore  are  wholly  unable  to 
comply  with  the  order  of  the  Court,  so  as  to  entitle 
them  to  receive  the  dividend. 

Mr.  Svoanstony  in  reply.  In  Ex  parte  Barrett  (iQ, 
it  was  contended  by  counsel,  that  as  the  proof  in  tfant 

(a)  2  Roae,  65.  (6)  I  C.  B.  L.  165. 

(c)  See  General  Order,  28th  March  1832,  1  Deac.  6c  Ch.  Appendix, 
xxxii.  e. 

(d)  Supr^. 
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case  wAB  upon  the  debt,  and  not  upon  the  bills^  the        isss. 
creditor  was  entitled  to  reeeive  dividends  upon  the      ^      ~ 

'^  Ex  {Arte 

whole  debt  proved>  until  he  was  paid  the  full  amount ;  Brunbkill. 
and  Sir  iT  Leach  appears  to  recognise  that  proposit- 
ion; for  be  draws  a  distinction  where  the  bills  have 
been  discounted^  and  says  that  under  those  circum- 
stanoesy  though  the  form  of  proof  be  upon  the  loan, 
the  proof  is  in  trudi  upon  each  bill  separately. 

Erskikb,  C.  J. — ^It  having  been  agreed  by  the  coun^ 
sel,  that  this  petition  should  be  heard,  as  if  a  counter-* 
petition  bad  been  presented  for  expunging  the  proof, 
the  Court  are  now  prepared  to  give  their  judgment, 
as  if  such  counter-petition  had  been  presented.  A 
long  series  of  decisions  for  several  years  has  deter- 
mined,  that  where  the  holder  of  several  bills  proves 
the  aggregate  amount  of  them,  excepting  them  as  a 
security,  and  any  of  the  bills  are  afterwaixls  paid  in 
full,  the  amount  of  the  bills  paid  must  be  deducted 
from  the  proof,  and  the  future  dividends  be  paid  upon 
the  residue  of  the  debt  only.  After  all  these  decisions, 
beginning  with  E»  parte  Smithy  and  ending  with  Ex 
parte  Barratt,  without  a  single  case  having  been  de- 
termined to  the  contrary,  the  Court  can  come  to  no 
other  conclusion  than  that  this  petition  must  be  dis- 
missed. It  has  been  admitted  by  the  counsel  for  the 
petitioners,  that  if  the  bankrupts  had  not  indorsed  the-. 
bills,  then  the  amount  of  what  has  been  received  must 
be  dedtif ted  from  the  proof.  But  I  can  see  no  dif- 
ference in  this  respect,  whether  the  bills  are  indorsed, 
or  not  indorsed ;  nor  do  the  cases  in  the  books  make 
any  such  distinction,  whei*e  the  bills  are  given  as  a 
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1835.  security  for  the  payment  of  an  antecedent  debt  But 
£[~^  all  the  cases  uniformly  hold,  that  where  a  creditor 
Bbunbkill.  proves  the  whole  amount  of  his  debt,  excepting  the 
bills,  and  any  of  them  are  afterwards  by  any  means  fiilly 
satisfied,  they  must  be  taken  as  a  payment  pro  tajUo» 
Ex  parte  Barratt  does  not  interfere  with  the  previous 
decisions;  but  the  Vice-Chancellor's  reasoning  is  ra- 
ther in  accordance  with  the  principle  on  which  they 
are  founded.  A  distinction  has  been  attempted  to  be 
drawn  between  the  cases,  where  the  creditor  proves 
upon  the  bilk,  and  where  he  proves  upon  the  debt,  ex- 
cepting the  bilk  as  a  security.  But  can  Ais  petitioner, 
by  altering  the  mode  of  his  proof,  alter  the  rights  of 
the  other  creditors  of  the  bankrupts?  I  am  of  opinion, 
that  the  amount  of  the  proof  in  this  case  must  be 
diminished  by  the  amount  of  the  bills  received. 

Sir  J.  Cross,  and  Sir  G.  Rose,  concurred^ 

It  was  Ordered,  that  the  petition  should  be 
dismissed,  but  without  costs;  that  the  assign 
nees  should  have  their  costs  out  of  the  estate; 
that  the  proof  should  be  reduced  by  the 
amount  of  the  bill$  received;  and  that  the 
dividend  should  be  paid  upon  the  residue. 


n 
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1835. 

Ex  parte  John  Flower. — In  the  matter  of 

John  CoRMIE.  May  l  and  2. 

1  HIS  was  the  petition  of  a  creditor,  that  the  assignees  shipped  goloSs 
might  pay  over  to  him  the  amount  of  two  biUs  of  ex-  j^ew'^ath  ^^ 
change,  which  had  been  received  by  them  under  the  I^t^lJi^jc!.^* 
following  circumstances :  ^^^  ^i^^s 

drawn  by  the 

The  bankrupt  was  in  the  habit  of  shipping  large  bankrupt  for  the 

invoice  pricey 

quantities  of  china  and  earthenware,  manufactured  by  upon  the  ex- 
him,  to  Marsden  and  Fhwer,  of  Sydney,  in  New  South  STtl^^' 
Wales;  and  the  petitioner  was  accustomed  to  accept  several consign- 
bills  of  exchange,  for  the  purpose  of  enabling  the  bank-  ||^^^  ^y  ^he 
rapt  to  make  these  shipments,  and  upon  the  security  of  K^amropriaid 
the  return  proceeds,  which  bills  the  bankrupt  disposed  ^iJ^^^l^^^^ 
of  for  his  own  use.    In  the  years  1881,  1832,  188S,  accepunces; 

^  '  and  notice  of 

and  1834,  the  bankrupt  made  seven  of  these  shipments  this  a^rreement 

was  given  to  AT. 

to  Marsden  and  Flower,  upon  each  of  which  occasions  &  F,  Two  bills, 
the  petitioner  accepted  a  bill  for  the  full  amount  of  the  mitted  to  Enff- 
invoice  price,  which  the  bankrupt  either  paid  away  or  p,  on  account 
discounted.    Previous  to  these  acceptances  being  given,  itl^'^ 
however,  it  was  agreed  between  the  petitioner  and  the  J^'SSTwkra*^ 
bankrupt,  that  the  proceeds  of  the  several  consignments  ^^g^f^^ 
should  be  received  by  the  petitioner,  either  direct  from  f^^'Z^^* 
Marsden  and  Fhwer, — or  in  case  they  should  come  into  tjoner  was  enti- 

*'  tied  to  the  pro- 

the  hands  of  the  bankrupt,  that  the  same  should  be  ceeds  of  these 

billSf  as  well  as 

held  by  him  in  trust  for  and  immediately  paid  over  to  all  the  future 
the  petitioner, — ^and  should .  be  appropriated  and  ap-  might  come  to 

i«««i**<i«t  i*i«  •  A.  the  hands  of 

plied  by  hun  m  discharge  of  his  previous  acceptances*  the  assignees,  in 
Marsden  and  Flower  were  aware  of  these  transactions  ^^^^  ^tde 
between  the  petitioner  and  the  bankrupt,  and  consented  ^M!t''t!tt 
to  the  aiTiingement.  The  bankrupt,  in  his  books  ^^^^l^^^^ 
account,  was  accustomed  to  enter  the  several  billsi  petitioner's  ac« 

-  ceptaaoes« 
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1835.  when  £rst  drawn  and  accepted,  to  the  credit  of  Mart- 
ETparte  ^^  ^^^  Flower^  against  the  consignments  so  made  to 
Flowe*.  them,  and  not  to  the  credit  of  the  petitioner;  and  when 
the  remittances  arrived,  they  were  either  paid  over 
direct  to  the  petitioner,  or  die  amount  was  receiv^  by 
him  for  the  purpose  0f  meeting  his  acceptances.  This 
agfeement  between  the  petitioner  and  the  bankrupt 
was  afterwards  recognized  by  the  bankrupt  in  various 
letters  that  passed  between  them,  as  well  as  in  a  letter 
of  the  14th  February  1884  addressed  to  one  of  the 
partners  in  the  house  of  Marsden  and  Fhmer^  who 
happened  to  be  then  in  London,  in  which  the  bankrupt 
said — '*  I  have  written  to  Mr.  Flower  (the  petitioner), 
and  in  my  letter  have  stated,  that  as  he  accepts,  to 
oblige  me,  for  goods  sent  to  your  house,  I  wish  all  bills 
or  pajrments  firoib  Sydney  to  be  sent  direct  to  him,  as 
you  Will  see  by  tay  letter  to  your  house  at  Sydney." 

On  die  Ifth  Jiine  1834,  a  fiat  wes  issued  against  the 
bankrupt. 

On  the  SBth  July  1834,  Marsdm  and  Fhwer  wrote 
to  the  petitioner,  acknowledging  the  receipt  of  the 
advice  sent  out  to  them  by  the  bankrupt  in  his  letter  of 
the  14th  February  1634,  in  the  following  terms  t  "  We 
are  in  receipt  of  advices  fVom  our  mutual  friend,  Mr. 
John  G»rmte,  of  Burslem,  requesting  us  to  remit  his 
net  proceeds  direct  to  you  as  they  fall  due  in  our 
hand«,  whidi  shall  be  punctually  observed/'  This 
letter  was  feeeived  by  the  petitioner  on  the  IMi  De- 
cember 1684i 

In  November  1834,  tiie  bankrupt  received  a  letter 
from  Meersdm  and  Fl&wer,  inclosing  a  bill  of  exchange 
dkrawn  by  them  on  Agnail  Bourne  Sc  Co.  of  Liv^r^ 
pool  fot  mtM.  Se.  4(f.)  which  was  remitted  on  aeeoiHit 
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of  the  proceeds  of  some  one  or  more  of  the  Bbipmeitts  IB$5. 
made  by  the  bankrupt.  On  receiving  this  ImU,  the  sTntrto 
bankrupt  wrote  to-  the  petitioner,  informing  him  of  its  t^M^**- 
having  come  to  hb  hands,  and  sayitig — "  this  bill  cer- 
tainly belongs  to  you,  and  till  I  hear  from  yoo,  I  shall 
retfun  the  bill  till  I  have  your  instructions.'*  The  peti* 
tioner,  in  reply,  ordered  die  bankrupt  to  rendt  the  bill 
to  himself;  but  instead  of  d<Mng  this^  the  bankrupt 
hand^  it  oyer  to  hia  assignees,  who  reeeived  the 
amount  when  it  became  due»  The  asn^^iees  also  re- 
ceived another  bill  from  Marsden  and  Fhwer,  for 
136L  1&.  2d.t  drawn  by  them  on  Bwhleg  Bagiter  and 
Bnckanan,  which  was  I3kewise  remitted  by  'Mar»An 
and  Flo»er  on  account  of  the  proceeds  of  some  or  one 
of  the  seven  8hq>ments  made  to  them  by  the  bankrupt. 
This  bill  was  not  paid  when  due,  and  remained  in  Ih^ 
hands  of  the  assignees. 

The  bankrupt,  at  the  time  of  his  bankruptcy,  was 
indebted  to  the  p^tioner,  on  the  general  account  be- 
tween them,  considerably  exceeding  the  amount  of  die 
bills  so  accepted  by  the  petitioner  upon  the  seciuity  of 
these  shipments. 

The  petition  prayed^  that  the  assignees  might  bte 
ordered  to  pay  to  the  petitioner  the  amount  of  the  two 
hills  for  8091.88.  4d.  and  136/.1&.  Hd.^  or  so  much  of 
those  sums  as  might  have  oome  to  their  hands;  and  that 
in  case  either  of  the  bills  remained  in  their  hands,  they 
might  be  dkected  to  transfer  and  indorse  the  same  to 
the  petitioner,  as  well  as  to  transfinr  and  pay  to  him  all 
the  bills  and  money  that  rai^ht  have  already  come,  or 
that  aho^  thereafter  come  to  their  hands,  in  respect 
of  the  proceeds  of  the  eevenl  shipments  made  by  the 
bankrupt  to  Marsden  and  Flower ;  that  the  assignees 
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1835.  might  be  directed  to  keep  separate  and  distinct  accounts 
EjTparte  ^^  ^^^  remittances  received  by  them  on  account  of  these 
Flowsr.  Bhipments ;  that  the  petitioner  might  be  at  liberty  to 
prove  his  debt,  after  deducting  what  he  might  so 
receive  from  the  assignees,  the  petitioner  being  willing 
to  reduce  such  proof  to  the  extent  of  any  payments, 
that  might  thereafter  be  made  in  respect  of  the  pro- 
ceeds of  such  shipments ;  and  that  the  assignees  might 
pay  the  costs  of  this  application,  either  personally,  or 
out  of' the  bankrupt's  estate. 

Mr.  Swanston,  and  Mr.  Dixon,  appeared  in  support 
of  the  petition.  There  was  in  this  case  a  specific  ap- 
propriation by  the  bankrupt  of  the  proceeds  of  the  di& 
ferent  shipments,  towards  the  payment  of  the  several 
bills  accepted  by  the  petitioner.  This  plainly  appears 
from  the  bankrupt's  letter  of  the  14th  February  1834 
addressed  to  Marsden  and  Flower,  and  from  their  let* 
ter  of  the  S8th  July  1834  addressed  to  the  petitioner. 
The  petitioner,  therefore,  had  a  specific  interest  in  the 
proceeds  of  these  goods,  which  was  not  divested  by  the 
bankruptcy  of  Cormie;  and  any  remittances  from 
Marsden  and  Flower,  which  came  to  the  hands  of  the 
assignees  after  the  bankruptcy  of  Cormie,  were  clothed 
with  a  trust  for  the  payment  of  the  bills ;  F!x  parte 
Copeland(a),  and  Ex  parte  Pre8cott{b)* 

Mr.  Campbell,  for  the  assignees.  The  agreement 
between  the  petitioner  and  the  bankrupt,  as  set  forth 
in  the  petition,  leaves  the  proceeds  of  the  various  ship-^ 
ments  made  by  the  bankrupt  to  Marsden  and  Flower, 
in  the  order  and  disposition  of  the  bankrupt  at  the 

(a)  3  D«ac.  &  Ch.  199.  (h)  Id.  31S. 
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time  of  his  bankruptcy.     The  bills  accepted  by  die        1SS5.* 
petitioner  were  mere  accommodation  bills,  and  were      -^xfuiB 
never  considered  as  payment  between  the  bankrupt      ^^^^^* 
and  Marsden  and  Flower.     It  appears  also  by  the 
bankrupt's  ledger,  that  in  his  general  account  with  the 
petitioner  for  18S3,  he  regularly  debited  the  petitioner 
with  such  of  the  remittances  from  Marsden  and  Fhwer, 
as  had  been  receiyed  firom  them  on  the  bankrupt's  ac- 
count during  that  year.    There  was  no  complete  appro- 
priation of  the  proceeds  of  the  goods,  as  far  as  related 
to  the  two  bills  mentioned  in  the  petition;  for  these  bills 
were  remitted  by  Marsden  and  Flower  from  Sydney, 
before  they  receiyed  any  advices  from  the  bankrupt 
that  they  were  to  remit  to  the  petitioner. 

Mr*  Montagu  appeared  for  the  bankrupt, 

Mr.  Swanston,  in  reply,  was  stopped  by  the  Gourt. 

EasKiNS,  C.  J. — The  Court  is  of  opinion,  that  the 
petitioner  is  entided  to  have  the  remittances  from  Syd- 
ney applied  in  discharge  of  all  the  acceptances,  which 
were  ^ven  by  him  on  the  faith  of  those  remittances 
being  made  to  him  by  Marsden  and  Fhwer,-  There 
was  an  express  agreement  between  the  bankrupt  and 
the  petitioner,  that  the  proceeds  of  the  various  sfaip- 
mepts' should  be  applied  in  discharge  of  the  bills  ac- 
cepied  by  the  petitioner,  and  due  notice  of  this  agree- 
ment was  given  to  one  of  the  partners  of  the  house  of 
Marsden  and  Flower,  who  was  then  in  England.  Be- 
fore the  two  bills  in  question,  however,  were  remitted 
from  Marsden  and  Flower,  Cormie  became  a  bankrupt; 
but  the  estate  was  bound  by  the  previous  agreement  of 


4A4  CASES  IN  BAVKRUPTOY. 

IMB.       ^  bfUikHip$,  aod  the  proceeds  remitted  horn  Sydney 
--        ^^g^  clothed  with  a  trust,  in  favour  of  the  acceptor  of 

BM  pin* 

FLewBB*  tiie  biUs.  There  was^  in  fact,  ap  equitable  assignment 
ei  th^  proceeds  for  satisfynig  the  amount  of  the  ac- 
eeptaaoes.  Every  thing  was  done,  that  could  be  done 
in  this  epuntry,  to  give  notice  to  the  Sydney  house,  to 
take  the  case  out  of  the  rule  of  reputed  owner^p. 
And  the  biUs  in  question  cannot  be  said  to  have  been 
in  tbf  order  and  disposition  of  the  bankrupt,  with  the 
consent  of  the  true  owner ;  for  they  were  remitted  by 
MartdeH  and  Flower  to  England,  without  the  consent 
q(  the  true  owner. 

Sir  J.  CR0S8.-^It  appears,  from  the  correspondenee 
between  the  bankrupt  and  the  petitioner,  that  long 
prior  to  February  lS84s  when  the  bankrupt  gave  notice 
of  his  agreement  with  the  petitioner  to  the  house  of 
MoFidM  and  Flower^  a  course  of  dealing  was  pursued 
between  the  bankrupt  and  the  petitioner,  that  would 
have  entitled  the  petitioner  to  have  the  proceeds  of  the 
difierent  shipments  applied  in  discharge  of  his  accept* 
anoes,  indepeiidentiy  of  the  bankrupt's  letter  of  the 
14th  February  1834.  But  that  letter  gave  express 
directions  to  Marsden  and  Fhwer,  to  remit  all  bills  or 
payments  (torn  Sydney  direct  to  the  petitioner.  It  is 
alleged,  that  the  two  bills  in  question  were  remitted  by 
the  house  at  Sydney  before  those  directLons  could  have 
reaehf^  them ;  but  the  di^etions  were  given  long  pre- 
vioiisly  to  <me  pf  the  partners,  who  was  in  England.  It 
appearji  to  que,  that  there  is  in  this  ease  nothing  to  do 
\f  ith  the  qiiesiion  of  order  and  disposition ;  for  the  bills 
wevp  peiyutted  to  tb<3  b^krupt  without  the  consent,  or 
even  the  knowledge,  of  the  petitioner. 
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Sir  6.  Rose  concurred*  1895. 


The  OaDEft  was,  that  the  assignees  should  pay  to  fi'O^s** 
the  petitioner  the  bahnce  of  the  pvoeeeds  of  the 
bill  for  S09L  8s.  M.,  after  deducting  thereflKini 
the  costs  of  the  petitioner ;  that  the  assignees 
should  also  transfer  and  indorse  to  the  petitioner 
the  bill  of  exchange  for  136/.  ISs*  2d.,  and  pay 
to  hiBi  die  future  pvoeeeds  that  might  come  to 
their  hands,  in  respect  of  the  seyeral  shipments 
made  by  the  bankrupt  to  Marsden  and  Flower, 
to  the  extent  of  what  was  due  to  the  petitioner 
in  respect  of  his  acceptances;  that  the  assignees 
might  have  liberty  to  appl^  to  the  Court;  that 
the  costs  of  the  petitioner  should  be  paid  by  the 
assignees  out  of  the  said  sum  of  209/.  8«.  Zd., 
and  that  they  might  retain  their  own  costs  out 
of  the  estate ;  and  that  the  costs  of  Marsden 
and  Flower  should  be  paid  by  the  petitioner. 


£x  parte  Beveridob. — In  re  Hutton. 

1  HIS  was  a  petition  to  appoint  a  new  trustee  in  lieu  A  new  trustee 
of  the  former,  who  had  become  bankrupt,  without  a  out  a  reference 
reference  to  the  Registrar,    Thp  Ifust  property  pro-  In  an  ^a? IT' 
doced  no  more  than  100/.  per  annum.  \^  promwd  ^ 

trustee. 

Mr.  Barber,  for  the  petitioner,  cited  Ex  parte  Inker- 
sole  (a). 

(a)  2G.&  J.  230. 


[ 
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1835.  Mr.  Simpson,  for  the  bankrupt. 


£x  parte 
Bbviridgb. 


The  Court  granted  the  applicationi  on  production 
of  an  affidavit  of  the  fitness  of  the  proposed  new 
trustee. 


Ex  parte  Courtney. — In  re  Davis. 

May  5, 

An  executor  iN  this  Case  an  executor  applied  for  liberty  to  prove  a 
a^^rj  bank-  debt  incurred  by  the  bankrupt  to  the  trust-estatCi  the 
torr^tho!^an   bankrupt  being  the  co-executor  of  the  petitioner. 

order  for  that 


purpose. 


Mr.  Swanston,  and  Mr.  Stinton,  in  support  of  the 
petition,  cited  Ex  parte  Brown  {a), 

Mr.  Ash^  contrd,  on  behalf  of  the  assignees. 

Sir  G.  Rose. — ^There  is  no  necessity  for  any  order 
in  this  case.  You  need  not  have  come  here  at  all;  as 
one  executor  may  always  prove  against  his  co-executor, 

Mr.  Swanston*  As  the  executor  is  also  to  be  re- 
garded as  a  trusteCi  it  is  thought  advisable  to  take  the 
order. 

The  Court  made  the  order,  the  petitioner  paying 
the  costs. 

(a)  lDea.&Ch.  118. 
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1835. 

Ex  parte  Martin. — In  the  matter  of  Cowderoy. 

Weslminaer, 

IHIS  was  the  petition  of  a  creditor,  claiming  to  be  an  in  a  caae  of 
equitable  mortgagee,   for  the  usual   order.     It  was  ^^ere  there  i« 
stated  in  the  petition,  that  the  bankrupt  (previously  to  Sum  i^^tin 
obtaining  a  lease  from  his  landlord,  which  was  about  to  »J^<^I«»;y»»»ff 

'^  'the  deposit  of 

be  granted  to  him)  agreed  to  deposit  it  with  the  peti-  ?®«^"'  '*»«  ^^^^ 

o  1^  1  leans  against 

tioner,  as  a  security  for  a  debt  of  400/.,  which  he  then  ^^  deiMsit,  as 

.  .  A       1  a  security  for  an 

owed  to  the  petitioner  for  the  purchase  of  goods,  and  antecedent  debt, 
also  to  secure  the  payment  of  any  future  purchases ;  and  favoum  it,  in  re- 
that  in  pursuance  of  this  agreement  the  bankrupt,  after  ^Sl^t  advances. 
he  obtained  the  lease,  deposited  it  with  the  petitioner ; 
but  there  was  no  written  memorandum  containing  the 
terms  of  the  deposit. 

In  answer  to  this  statement  of  the  petitioner,  the 
bankrupt  made  an  affidavit,  in  which  he  swore  that 
being  indebted  to  the  petitioner  in  the  sum  of  400/., 
and  wanting  to  purchase  of  him  a  hogshead  of  sugar, 
he  took  the  lease  to  him  to  look  at,  for  the  purpose  of 
inducing  him  to  give  him  future  credit,  and  that  he  left 
it  with  him  in  the  hopes  of  obtaining  the  hogshead  of 
sugar,  and  not  as  a  security  for  any  previous  debt ; 
that  the  bankrupt  had  made  various  payments  to  the 
petitioner,  which  covered  the  amount  of  all  goods 
which  he  had  subsequently  bought,  and  had  also  re* 
duced  the  original  debt  to  319/. 

Mr.  Ching  appeared  in  support  of  the  petition. 

Mr.  Moore f  for  the  assignees.  The  first  question 
is,  whether  the  lease  in  this  case  was  deposited  to 
secure  any  thing;  and  secondly,  if  it  was  deposited  as 

VOIi.  IV.  H  H 
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1835.  a  security,  what  was  the  amount  intended  to  be  se- 
ETparte  cured.  In  Mountford  v.  Scott  (a),— where  it  was  clearly 
shown  that  deeds  were  deposited  with  a  creditor,  not 
for  an  antecedent  debt,  but  for  the  purpose  of  obtain- 
ing Aiture  credit, — it  was  held,  that  the  party  had  no 
lien  thereon  for  the  money  previously  advanced. 

Mr,  Ching  was  heard  in  reply. 

Erskine,  C.  J. — The  whole  question  here  depends 
upon  the  fact,  whether  the  lease  was  deposited  to 
secure  the  pre-existing  debt,  or  merely  as  a  security  for 
the  price  of  the  goods  to  be  afterwards  supplied  by  the 
petitioner.  As  this  is  an  application  by  a  creditor  for 
the  special  interposition  of  the  Court,  it  is  for  him 
to  make  out  by  satisfactory  evidence,  that  the  lease  was 
deposited  for  securing  the  payment  of  the  whole  debt. 
Where  there  is  a  written  memorandum  accompanying 
the  deposit,  then  it  explains  the  extent  to  which  the 
deposit  of  the  deed  was  intended  to  operate  as  a  secu- 
rity. But  when  a  party  is  so  negligent,  that  he  does 
not  take  a  written  memorandum,  he  must  then  make 
out  clearly  such  intention  by  parol  testimony.  If  I 
was  sitting  as  a  juryman,  I  might  perhaps  be  inclined 
to  believe  the  statement  given  by  the  petitioner.  But 
as  there  is  conflicting  testimony  in  the  case,  I  think 
the  petitioner  is  not  entitled  to  the  usual  order  of  the 
Court.  The  lease  must  be  sold;  and  if  it  does  not 
produce  more  than  the  amount  of  the  debt,  which 
accrued  subsequent  to  the  deposit,  the  petitioner  can 
have  no  claim  to  the  proceeds,  as  he  has  been  paid 
the  whole  of  that  debt;  but  if  it  produces  more,  he  can 
come  again  to  the  Court. 

(«)  1  Turn.  274. 
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Sir  J.  Cross.— I  should  say,  that  when  a  deed  is       lSd5. 
deposited  generally  by  a  debtor  with  his  creditor,  the      ETZhe 
probability  was,  that  the  intention  of  the  deposit  was      Miaxw, 
to  secure  the  antecedent  debt,  as  well  as  any  subse- 
quent debt.     But  I  should  wish  to  read  all  the  affida- 
vits  carefully,  before  I  give  any  opinion  on  the  facts  of 
this  case. 

Sir  6.  RosTE. — If  the  petitioner  presses  for  the 
judgment  of  the  Court,  I  have  no  difficulty  in  saying, 
that  an  equitable  mortgagee  is  not  entitled  to  an  order 
for  sale,  against  the  dissentient  affidavit  of  the  bank- 
rupt. The  bankrupt  in  this  case  swears,  that  the 
lease  in  question  was  deposited  with  the  petitioner, 
not  as  a  security  for  any  previous  debt,  but  with  a  view 
to  obtaining  future  credit.  The  order  of  the  Court 
proceeds  on  a  principle  which  has  always  been  recog- 
nized in  these  cases,  namely,  to  order  the  sale  of  the 
property  only,  where  the  Court  is  satisfied  of  the 
special  purpose  for  which  the  deed  was  deposited. 
Therefore,  although  an  equitable  mortgagee  is  entitled 
to  have  an  order  for  the  sale  of  a  specific  security, 
yet  it  is  the  duty  of  the  Court  to  sift  his  case  to  the 
greatest  extent  which  the  interests  of  the  creditors 
require,  and  to  find  out  the  truth,  if  necessary,  by  a 
viva  voce  examination.  The  question  we  have  to  ask 
ourselves  here  is,  what  was  the  intention  of  the  bank- 
rupt at  the  time  the  lease  was  deposited.'  The  peti- 
tioner says  one  thing,  and  the  bankrupt  another;  the 
better  way,  therefore,  to  come  at  the  real  fact,  is  by  an 
examination  vivd  voce.  If  any  money  had  been 
advanced,  or  goods  supplied  by  the  petitioner,  at  the 
very  time  the  lease  was  deposited,  then  there  would  be 

H  H  S 
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1895. 

Ezptrto 
Maxtin. 


no  difficulty  in  the  case;  for  the  object  of  the  deposit 
would  have  been  then  perfectly  clear.  But  the  Court 
always^  in  a  case  of  doubt,  leans  against  the  deposit  of 
a  deed  as  a  security  for  an  antecedent  debt,  though  it 
favours  it  in  regard  to  subsequent  advances. 

The  Order  was,  that  the  lease  should  be  sold ; 
and  if  the  proceeds  of  the  sale  should  exceed 
the  amount  of  the  subsequent  debt,  then  that 
the  petitioner  should  have  liberty  to  apply 
again  to  the  Court;  and  that  the  petitioner 
should  pay  the  costd  of  this  petition. 


Wmimin$ter, 
May  10. 

Before  an  aasig- 
nee  applies  for 
leave  to  bid  at 
the  rale  of  the 
banknipt's  pro- 
perty, he  must 
call  a  meeting 
of  the  creditors, 
for  the  purpose 
of  assenting  to, 
or  dissenting 
from,  such  pro- 
posed bidding. 


Ex  parte  Molineux. — In  the  matter  of  Blight. 

JL  HE  petitioner  was  the  sole  assignee  under  tiie  fiat, 
and  he  now  applied  for  leave  to  bid  at  the  sale  of 
certain  shares  in  a  mine,  which  had  belonged  to  the 
bankrupt.  The  property  had  already  been  put  up 
three  different  times  for  sale,  but  no  offer  had  been 
made  beyond  800/.,  and  it  had  consequently  been 
bought  in.  There  had  been  no  meeting  of  creditors 
previously  called,  for  the  purpose  of  assenting  to,  or 
dissenting  from,  this  proposal  of  the  assignee. 

Mr.  K,  Parker  appeared  in  support  of  the  petition. 

The  Court  said,  that  the  petitioner  might  make  his 
election,  either  to  give  up  his  office  of  assignee,  and 
proceed  to  a  new  choice  of  assignees;  or  to  call  a 
meeting  of  creditors,  for  the  purpose  of  assenting  to,  or 
dissenting  from,  the  assignee  having  liberty  to  bid  at 
the  sale. 
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1835. 
Ex  parte  William  Barrington^  the  younger. — In  

i_  /.  -.wr  -r>  Uneoln'i  Inn 

the  matter  of  William  Barrington.  HaU,  ewnm 

Lardi  Coamui- 

This  was  a  petition  of  appeal  to  the  Lord  ChanceUor  tTl^!^ 
from  the  decision  of  the  Court  of  Review  in  Ex  parte  ^^  Jf  ^  ^^' 
Sidebotham  (a),  which  was  heard  by  that  Court  on  ^^^y  ^^' 
the  14th  July  1834.    The  appeal  was  brought  on  by  Review  has 
way  o{  peHii<m{b),  instead  of  special  case,  under  an  in^rcetheipe- 
order  of  Lord  Chancellor  Lyndhurst,  which  had  been  a^Sa**™n- 
obtained  by  the  appellant  for  that  purpose.  S^b^lTp?! 

The  petition  of  appeal,  after  reciting  the  statement  "^?^cE~" 
of  the  facts  contained  in  the  original  petition,  pro-  sold  under  the 
ceeded  to  allege,  that  it  appeared  from  the  affidavits  against  the 

purchaser  of 

filed  in  answer  thereto  by  the  present  appellant,  that  sach  proper- 
ty;  and  nas 
the  bankrupt  had  in  18S9  been  discharged  under  the  also  authority 

Insolvent  Debtors'  Act,  and  that  the  debt  of  the  peti-  evidence  ad- 

tioning  creditor  had  been  inserted  in  the  schedule  Jhether  t^  ^ ' 

filed  by  the  bankrupt  on  applying  for  his  discharge;  J^^d'the' 

and  that  the  bankrupt  had,  upon  obtaining  such  dis-  ^^^    ^ 

charge,  duly  executed  the  usual  assignment  of  all  his  f'^^^Vu 

estate  and  effects  to  the  provisional  assignee  of  that  818,  confirmed 

00  appeal. 

Court;  and  that  the  estate  and  interest  of  the  bank- 
rupt in  the  premises  comprised  in  the  said  contract  of 
sale  were,  at  the  time  the  order  for  sale  was  made  by 
the  Commissioners,  and  still  were^  vested  in  such  pro- 
viaonal  assignee,  and  that  such  assignee  had  not  been 
in  any  respect  a  party  to  aiiy  of  the  proceedings  under 
the  present  fiat;  and  that  on  the  hearing  of- the  former 
petition  before  the  Court  of  Review,  the  appellant 
then  objected  diat  the  Commissioners  had  no  juris-" 
diction  to  make  any  order  for  the  sale  of  the  pro^ 

(a)  See  3  Deac.  &  Ch.  818. 
•  (b)  S»BsparuKeyn 3  Deac.  & Cb.  263. 
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18JJ5.  perty, — that  the  same  was  void,— and  that  the  Court 
£z  parte  of  Review  had  no  jurisdiction  to  enforce  speciBc  per- 
Barrington.  {QYtnance  of  a  contract  of  sale  made  under  an  order 
of  Commissioners^  and  ought  not,  under  the  circum- 
stances^  to  enforce  performance  of  such  contracts, — 
and  that  a  good  title  bad  not  been,  and  could  not  be, 
made  to  the  said  premises. 

The  petition  of  appeal  then  proceeded  to  state,  that 
the  Court  of  Review  overruled  these  objections,  and 
made  an  order,  dated  the  S4th  July  1834,  whereby  it 
was  declared  that  the  contract  or  agreement  of  the 
5th  June  1833,  for  the  purchase  of  the  property  by 
the  appellant,  ought  to  be  performed,  and  that  the 
appellant  had  accepted  the  title  of  the  then  petitioners 
to  the  pieces  of  land  mentioned  or  referred  to  in  such 
contract ;  that  it  was  ordered,  that  the  appellant  should 
within  one  calendar  month,  to  be  computed  from  the 
date  of  the  said  order,  pay  into  the  bank,  in  the  name 
and  with  the  privity  of  the  Accountant-General,  on 
the  credit  of  the  matter  of  William  BarringUm,  a 
bankrupt,  the  sum  of  3702.  in  the  said  petition  men* 
tioned,  as  the  amount  of  the  purchase  money  therein 
also  mentioned,  together  with  interest  thereon,  at  the 
rate  of  4/.  per  cent,  per  amium,  from  the  9th  November 
1833  until  the  time  of  payment,  the  amount  thereof  to 
be  verified  by  aflSdavit;  that  the  said  sum,  wk^i  so 
paid  into  the  bank,  should  be  bud  out  in  the  purchase 
of  bank  3/.  per  cent,  annuities,  in  the  name  and  with 
the  privity  oi  the  said  Accountant-General,  in  trust  in 
the  same  matter,  who  waa  to  declare  the  tmstB  thereof, 
subject  to  further  order ;  that  the  pelitioiiera  in  d^ 
original  petition  named,  and  all  other  necessary  and 
proper  parties,  should  convey  the  said  pieoe  of  land  to 
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the  appellant,  or  as  he  should  direct, — such  conveyance  ISS5. 
to  be  settled  by  Francis  Gregg,  Esq.  an  officer  of  the  £x  parte 
said  Court,  in  case  the  parties  differed  about  the  same; 
that  upon  payment  of  the  purchase  money  and  interest 
into  the  bank,  the  promissory  note  for  87/.,  mentioned 
in  the  said  contract  or  agreement,  should  be  returned 
to  the  appellant,  and  that  no  proceeding  at  law  or 
otherwise  should  be  taken  in  the  meantime  on  such 
note;  that  the  appellant  should  pay  to  the  then  peti- 
tioners their  costs  of  and  occasioned  by  the  said  appli- 
cation, such  costs  to  be  taxed  by  the  said  Francis 
^V9y  ^^  ^^  parties  difiered  about  the  same,  and  that 
the  aaad  parties,  or  any  of  them,  were  at  liberty  to 
apply  to  the  Court  in  the  matter,  as  they  should  be 
advised. 

The  petition  then  alleged,  that  the  appellant  was 
advised,  and  submitted,  that  the  Commissioners  had  no 
jurisdiction  for  making  the  order  of  the  3d  May  18S8 
for  the  sale  of  the  property,  and  that  the  Court  of 
Review  had  also  no  jurisdiction  for  making  the  said 
Older  of  the  24th  July  1834,  and  that  said  last-men- 
tioned order  was  otherwise  altogether  erroneous  and 
improper;  and  that,  under  the  circumstances  aforesaid, 
the  appellant  was  advised  tiiat  his  proper  remedy  was 
by  petition,  and  not  by  special  ease. 

The  pntyer  was,  that  the  Lord  Chancellor  would 
answer  and  hear  this  petition,  as  an  appeal  from  the 
said  order  of  the  Court  of  Review,  and  that  such 
order  might  be  discharged;  and  that  the  petition,  on 
wUch  such  order  was  founded^  might  be  ordered  to  be 
dianiaaed  with  costs. 

Mr.  Jacobf  and  Mr.  BetheU,  in  support  of  the  peti- 
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1835.  tion  of  appeal.  The  ground  on  which  we  impeach 
Ex  parte  *^®  decision  of  the  Court  of  Review  is,  that  the  whole 
Barbi«otok.  substratum  of  the  order  of  that  Court  is  wrong ;  the 
order  of  the  Commissioners  for  the  sale  of  the  pro- 
perty, on  which  order  that  of  the  Court  of  Review 
was  founded,  being  also  wrong.  If  the  Commis- 
sioners had  no  authority  to  make  such  an  order, 
it  follows  that  the  Court  of  Review  had  no  juris- 
diction to  enforce  the  performance  of  it.  Now,  the 
directions  in  Lord  LoughborougK^  General  Order  (a), 
both  for  taking  the  mortgage  accounts,  and  for  the 
sale  of  the  mortgaged  premises,  apply  to  those  parte 
only  of  the  bankrupt's  estate,  which  are  distribut- 
able under  the  commission, — and  not  to  the  case  of  a 
mortgage,  where  the  bankrupt  is  not  entitled,  to  the 
equity  of  redemption.  The  order  was  intended  to 
apply,  only,  where  the  mortgagee  and  the  assignees 
represented  the  whole  interest  in  the  subject-matter. 
It  is  not  a  judicial  order  for  sale,  but  only  a  regulation 
as  to  proof  in  bankruptcy.  The  General  Order  di- 
rects, that  all  proper  parties  should  join  in  the  convey- 
ance to  the  purchaser,  as  the  Commissioners  should 
direct.  It  is  essential,  therefore,  to  the  validity  of  the 
order  of  sale  by  the  Commissioners,  that  the  bankrupt 
should  be  entitled  to  the  equity  of  redemption ;  for  if  a 
stranger  is  entitled  to  it,  the  Commissioners  would 
have  no  power  to  direct  him  to  join  in  the  conveyance^ 
Thus  in  Ex  parte  Jackson  (b),  it  was  decided  that  the 
Lord  Chancellor  had  no  authority  in  bankruptcy  to 
compel  a  second  mortgagee,  not  claiming  under  the 
commission,  but  resting  upon  his  security,  to  join  in  a 
sale  obtained  by  a  prior  mortgagee  under  the  Greneral 

(a)  8  March  1794;    See  2  Beac.  B.  L.  92.  (b)  6  Yes.  357. 
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Order,  which  did  not  produce  enough  for  both  mort-  l^^5. 
gages.  And  the  same  point  was  ruled  in  Ee  parte  ex,  paite 
Top&am{a).  Now  whilst  the  mortgage  in  this  case  was 
in  forcci  the  bankrupt  took  the  benefit  of  the  Insol- 
yent  Debtors'  Act.  By  the  13th  section  of  that  act  (i) 
it  is  enacted  J  **  that  the  filing  of  the  petition  of  every 
person  in  actual  custody,  who  shall  be  subject  to  the 
laws  concerning  bankrupts,  and  who  shall  apply  by 
petition  to  the  said  Court  for  his  or  her  discharge  from 
custody,  according  to  this  act,  shall  be  accounted  and 
adjudged  an  act  of  bankruptcy  from  the  time  of  filing 
such  petition ;  and  that  any  commission  issuing  against 
such  person,  and  under  which  he  or  she  shall  be  de- 
clared bankrupt  before  the  time  appointed  by  the  said 
Court,  and  advertised  in  the  London  Gazette,  for 
hearing  the  matters  of  such  petition,  or  at  any  time 
within  two  calendar  montiis  from  the  time  of  filmg  such 
petition,  shall  have  effect,  to  avoid  any  conveyance  and 
assignment  of  the  estate  and  effects  of  such  person, 
which  shall  have  been  made  in  pursuance  of  the  pro^ 
visions  of  this  act;  provided  always,  that  the  filing  of 
such  petition  shall  not  be  deemed  an  act  of  bankruptcy^ 
unless  such  person  be  so  declared  bankrupt  before  the 
time  so  advertised  as  aforesaid,  or  within  such  two 
calendar  months  as  aforesaid ;  but  that  every  such  con- 
veyance and  assignment  shall  be  good  and  valid,  not^ 
withstanding  any  commission  of  bankrupt  under  which 
such  person  shall  be  declared  bankrupt  after  the  time 
so  advertised  as  aforesaid,  and  after  tiie  expiration  of 
tWo  calendar  months  as  aforesaid.*'  Now,  the  fiat  in 
this  case  was  not  issued  until  the  S2nd  February  1833; 

(a)lMadd.38. 

(h)  See  7  G«p.  4.  c.  67.  continued  by  1  WiU.  4.  c.  38.,  and  2  Will.  4. 
C.44. 
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IS$5.  and  of  coane  there  oould  be  no  adjudication  of  bank- 
Eiparie  niptcy  before  the  time  appointed  by  the  Insolvent 
Court  for  bearing  the  matters  of  the  insolvent's  petition, 
or  within  two  calendar  months  from  the  time  of  filing 
such  petition.  There  can  be  no  doubt,  therefore,  that 
thu  property  of  the  equity  of  redemption  passed  to  the 
assignee  under  the  Insolvent  Act,  and  was  legally  vested 
in  him  at  the  time  of  the  issuing  of  this  fiat.  Conse- 
quentiy,  he  was  not  bound  by  the  order  of  the  Court 
of  Review ;  for  the  jurisdiction  of  that  Court  b  limited 
to  parties  claiming  under  the  fiat,  and  not  where  one 
party  elaims  on  one  side,  and  a  stranger  to  the  fiat 
claims  on  the  other  side.  It  is  true,  that  in  Ex  parte 
Gould  (a),  an  order  was  made  by  Sir  J.  Leaehj  when 
Vice-chancellor,  that  a  purchaser  of  the  bankrupt's 
mortgaged  estate,  whieh  had  been  sold  before  the 
Commissioners  under  the  General  Older,  should  com- 
pile his  puidmse.  But  that  ease,  which  is  the  only 
authority  for  the  present  order,  cannot  be  supported ; 
for  Fry,  the  purchaser  in  that  case,  did  not  appear 
upon  tiie  hearing  of  the  petition,  and  therefore  the 
Yice-Chaacellor  had  no  jurisdiction  to  make  such  an 
order.  In  tke  recent  case,  also,  of  Ex  parte  Luea»(Jb)j 
Sir  O.  Rose  doubts  the  antiiority  of  Ex  parte  GhnUd. 
It  was  contended  beiSare  the  Court  of  Review,  on  tiie 
bearing  of  the  present  case,  that  as  tiie  purchaser 
granted  a  lease  of  the  property  to  a  tiiird  party,  he 
waived  any  objection  to  the  tkle.  But  how  often 
does  it  happen,  that  a  man  cootracts  to  grant  a  lease 
to  another,  as  soon  as  a  purchase  is  completed,  and 
before  he  knows  whether  the  title  is  good  or  bad  ?  Is 
that  an  acceptance  of  tide  ?    In  Burnett  v.  Brown  (c), 

(a)  1  G.  &  J.  231.         (6)  3  Dea .  &  Ch.  147.       (c)  IJ.  &  W.  1S8. 


Babmhotok. 


CASES  IN  BANKRUPTCY.  467 

which  was  cited  in  the  argumoiit  before  the  Court  of  IS^. 
Review^  possession  was  deliberately  taken  by  the  pur-  ^  ^^i^ 
chaser  after  the  delivery  of  the  abstract,  on  whidi  the 
objections  to  the  title  were  apparent.  But  in  Burrows 
V.  Oakley  {a%  it  was  decided  that  objectkwM  to  title 
were  not  waiyed  by  the  taking  poasession,  or  eren  by 
the  exercise  of  acts  of  ownership*  The  Court  of  Be- 
ynewy  by  its  order,  thinks  proper  to  infer  that  taking 
possession  amounts  to  a  waiver  of  any  olgeetion  to  the 
tide.  It  may  be  so,  or  not,  aconrding  to  the  circum- 
stances  under  which  possession  was  taken ;  butit is  not 
necessarily  an  acceptance  of  title.  And  here  there  was 
no  uneqinvocal  act  of  the  purchaser,  to  denote  an  ae> 
eeptance  of  title.  The  Court  of  Review  abo  directs 
a  specific  performance  of  the  contact  by  the  pur* 
chaser,  and  that  a  conveyance  should  be  settled  fay 
the  Deputy  Registrar.  But  the  Deputy  Registrar  of 
the  Court  of  Review  has  not  the  authority  of  a  Master 
in  Chancery,  for  the  investigation  of  title.  And  when 
the  oonstitution  of  that  Court  is  conddered,  it  can 
never  be  contended,  that  the  oider  of  country  Comrais* 
sioners  is  an  order  of  .that  Court;  nor  has  it  been 
hitherto  dedded,  that  a  man,  who  happens  to  purdiase 
property  from  assignees,  can  be  dragged  by  them  before 
a  tribunal  of  limited  jurisdictian^  because  ihit  assignees 
themselves  d^ve  authority  from  that  jurisdictioo.  If 
a  man  purchases  directly  from  the  Courts  then  be  is 
subject  to  its  jurisdiction ;  but  not  merely  if  he  pmr* 
diaaea  from  one,  who  is  only  subject  to  the  jurisdiction 
of  die  Court.  The  order  of  the  Court  of  Review^ 
therefore,  was  wrong  on  tiu!«e  distinct  grounds:  1» 
There  was  no  judicial  sale  of  the  property  in  question  ; 

(a)  3  Swaost.  159. 


Baekinotoh* 


468  CASES  IN  BANKRUPTCr. 

IS85.       2.  The  Court  of  Review  had  no  jurisdiction  to  enforce 
Expjrte      A  specific  performance  of  the  contract;  and  3.  The 
facts  of  the  case  did  not  warrant  their  judgment 

Mr.  Suxmsion,  Mr.  Teed,  and  Mr.  J.  Russell,  for  the 
respondents.  The  case  of  the  respondents  might  be 
rested  on  one  single  point.  There  is  an  unanswerable 
objection  to  this  petition  of  appeal^  and  that  is,  dbat 
there  is  no  substantial  object  to  be  attained  by  it;  it 
involves  a  mere  question  of  fact^  and  nothing  eke. 

■ 

The  Court  of  Review,  by  their  judgment,  determined 
that  the  purchaser  had  accepted  the  title.  The  Chief 
Judge  expressly  says  in  his  judgment,  that  "  the  ques- 
tion of  waiver  is  not  one  of  law,  but  of  fact,  depending 
on  the  special  circumstances  of  the  case."  And  he 
adds — "  Looking  at  all  the  facts  of  this  case,  it  is  im- 
possible to  doubt  that  when  Barrington  the  younger 
executed  the  lease  to  Mr.  Arderif  he  did  so,  meaning  to 
adopt  the  contract,  and  waive  the  objections  to  the 
title, — all  of  which  he  must  have  well  known  from  the 
very  conunencement  of  the  transaction."  We  are  en- 
titled therefore  to  resist  this  appeal  on  that  ground, 
namely,  that  the  Court  of  Review  has  found  that  the 
party  accepted  the  tide,  which  is  not  a  question  of  law, 
but  one  altogether  of  fact.  [Lord  Commissioner  Shad- 
tbeU.  Is  not  the  inference  arising  from  the  fiicts  of  this 
case  an  inference  of  law  ?  ]  An  inference,  or  presump- 
tion, of  fact  is  not  an  inference  of  law.  The  Chief 
Judge  of  the  Court  of  Review  dwells  on  the  intentitm 
of  the  party  in  taking  possession  of  the  property ;  and 
such  intention  would  of  course  be  a  question  for  a  jury, 
in  case  the  appellant  had  been  sued  at  law  for  non-per- 
formance of  his  contract.  The  like  grounds  are  as- 
signed for  the  decision  of  the  Court  in  the  contempo^ 
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nmeoos  report  (a)  of  the  same  case^  where  the  Chief  18S5. 
Judge  is  made  to  say,  that  'Hhe  purchaser  intended  to  ^^te 
giye  the  lessee  possession  under  his  title  as  purchaser, 
and  intended  to  waive  all  objections  to  title/'  So  that 
both  reports  in  substance  agree.  Before  the  passing 
of  the  late  act  of  parliament,  there  was  no  appeal  in 
matters  of  bankruptcy ;  but  now,  by  the  Sd  section  of 
diat  act,  an  appellate  jurisdiction  is  given  to  the  Lord 
Chancellor,  which  is,  however,  limited  to  ^'  matters  of 
law  and  equity,  or  on  the  refusal  or  admission  of  evi- 
dence only;"  and  the  mode  prescribed  is  on  a  special 
case.  In  JEx  parte  Keys,  re  Terry  (&),  Lord  Brougham 
said,  that  the  words  in  the  act  of  parliament,  "  except 
the  Lord  Chancellor  shall  otherwise  direct,"  were  not 
added  in  the  3d  section  to  enable  the  Chancellor  to 
hear  any  matter  merely  otfact,  on  petition.  A  question 
of  intention  therefore,  being  merely  a  question  of  fact^ 
cannot  be  the  subject  of  an  appeal  It  is  somewhat 
singular,  that  in  the  petition  of  appeal  it  is  nowhere 
suggested,  that  the  appellant  disputed  the  fact  of  his  ac- 
ceptance of  the  title;  and  yet  the  laboured  argument  of 
the  other  side,  to-day,  has  proceeded  on  the  fact  of  the 
alleged  insufficiency  of  the  title.  The  original  petition 
to  the  Court  of  Review  alleges,  expressly,  that  the  pur* 
chaser  had  accepted  the  title;  and  the  Court  of  Review 
has  also  expressly  decided  on  that  fact,  by  the  terms  of 
its  order.  J^I^i*^^  Commissioners  ShadweU  and  Bosan- 
quet  both  admitted  the  correctness  of  this  observation, 
as  to  the  acceptance  of  the  title  being  alleged  in  the. 
petition,  and  stated  in  the  order.]  And  not  merely 
has  it  been  found  by  the  Court  below,  that  the  title  has 
been  accepted  by  the  appellant;  but  it  is  nowhere  al- 
leged in  the  present  petition  of  appeal,  that  he  did  not 

(a)  Sm  1  Moot.  &  A.  661.  (b)  3  Deac.  &  Ch.  266. 
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18S5.       accept  the  title.    On  the  present  occsbiod,  the  appd* 
Expui»      ^^^^  ^^'^  endeaToured  to  impeach  the  order  of  Ae 
Babrinoton.   Commissiopers  for  the  sale  of  the  property ;  but  this 
was  never  objected  to  before  the  Court  of  Review.    It 
has  been  contended,  also,  that  the  equity  of  redemp- 
tion of  this  mortgaged  property  was  not  in  the  bank- 
rupt at  the  time  of  his  bankruptcy,  but  in  the  assi^inee 
under  the  Insolvent  Debtors*  Act ;  and  reference  has 
been  made  to  Ex  parte  Jaek9cn{a)f  to  show  that  there 
b  no  jurisdiction  in  bankruptcy  to  compel  such  as* 
signee  to  join  in  a  conveyance  to  the  purchaser.    In 
answer  to  this  objection,  it  may  be  urged,  that  the  party, 
in  whom  the  estate  of  the  equity  of  redemption  is 
vested,  is  substantially  a  trustee  of  tiie  bankrupt  for 
the  benefit  of  his  creditors,  and  not  a  mere  stranger^ 
over  whom  the  Court  could  have  no  control.    But  in 
whatever  U^t  be  may  be  considered^  we  say,  tiiat  die 
appelant  cannot  now  raise  that  objection  to  the  validify 
of  the  Commissioners'  order.     [Lord  ConunissioDer 
SkaAoell.  May  not  a  purchaser  under  a  decree  show 
that  the  decree  is  void  ?  ]    Not  if  the  party,  as  in  thia 
case,  has  expressly  waived  the  objection.    Again,  it 
has  been  contended  by  the  other  side,  that  although 
before  the  establishment  of  the  Court  of  Review  an 
order  of  tiie  Commissioners,  made  in  pursuance  of  the 
General  Order  of  the  8th  March  1794^  might  have 
been  treated  as  a  judicial  order  for  the  sale  of  the 
mortgage,  yet  that  it  cannot  now  be  regarded  in  that 
light.    But  by  tiie  2d  sectim  of  the  1  &  2  WiM.  4. 
c.  56.,  the  Court  of  Review  is  substituted  for  the  pre- 
vious jurisdiction  of  the  Lord  Chancellor  in  bank- 
ruptcy ;  and  it  is  expressly  declared,  that  that  Court 
shall  have  power  to  hear  and  determine,  order,  and 

(a)  5  Ves.  357. 
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allow,  aQ  uch  matters  in  bankruptcy  as  then  usually 
were,  or  lawfiiUy  might  be  brought^  *^  by  petition  or 
otherwise,  before  the  Lord  Chancellor^  whelher  such 
matters  may  hare  arisen  in  the  said  Court  of  Bank- 
ruptcy, or  ebn^Aciv."  By  the  ISth  and  ISth  sections  of 
the  act,  also,  a  fiat  is  substituted  for  every  purpose ;  in 
lieu  of  a  oommissicm:  and,  by  the  16th  section,  all  the 
laws  and  statutes,  rules  and  ordars,  then  in  force  relating 
to  bankruptcy,  are  declared  to  extend  to  all  proceed- 
ings under  fiats  issued  under  that  act,  to  all  intents  and 
purposes  whate?er,  as  if  every  such  fiat  were  a  oommis« 
sion  of  bankrupt.  But  the  decision  in  Ex  parte 
Gould  (a)  is  an  express  authority  for  the  order  now 
appealed  against;  nor  is  there  any  case  to  be  found  in 
the  books,  where  it  has  been  held  to  be  necessary  to 
file  a  bill  for  the  specific  performance  of  a  contract, 
which  has  been  entered  into  under  a  sale  directed  by 
the  order  of  the  Commissioners.  The  party  here  pur- 
chases under  an  order  of  the  Court  of  Bankruptcy, 
takes  possession  under  that  order,  and  grants  a  lease 
under  it;  and  yet  it  is  said,  that  the  Court  of  Review, 
invested  with  all  the  previous  jurisdiction  in  bankruptcy, 
can  make  no  order  on  him  to  compel  him  to  complete 
his  contract.  A  party,  who  bids  at  a  sale  before  the 
Master  under  an  order  of  the  Court  of  Chancery,  has 
always  been  held  to  be  within  the  jurisdiction  of  that 
Court.  Why  ?  Because  he  comes  in  under  the  de- 
cree«  This  principle  is  recognized  in  Ex  parte  Parting^ 
tan  {b)  and  Ex  parte  Green  (c),  which  are  referred  to  in 
a  note  to  the  case  of  JEx  parte  GauUU  Nor  can  there 
be  any  reason  why,  if  the  Court  of  Review  has  power  to 
order  the  sale  of  the  bankrupt's  mortgaged  property,  it 
has  not  also  jurisdiction  to  enforce  a  specific  perform- 

(a)  I  G.  &  J.  231.  (Jb)  1  Ball.  &  B.  209.  (c)  1  Atk.  202. 
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1835.  ance  of  the  contract  by  the  party,  who  purchases  under 
£x  parte  the  previous  order  of  the  Court.  When  the  title  is  ac- 
ARRtNOTON.  ^p^j^  3^^^  |)|^  purchascr  is  in  possession,  and  the 

only  thing  to  be  done  is  to  pay  the  purchase-money, — 
may  not  the  Court  of  Review  compel  the  payment? 
In  JEx  parte  Hawkins  (a),  where  a  purchaser,  who  had 
bought  a  lease  under  an  order  of  the  Court,  prayed  that 
the  assignees  might  be  ordered  to  execute  an  assign- 
ment of  the  property,  and  the  bankrupt  to  deliver  up  pos- 
session. Sir  J.  Leach  made  the  order  as  prayed;  and,  on 
the  bankrupt  refusing  to  deliver  up  possession,  the  Lord 
Chancellor  afterwards  ordered  him  to  be  committed. 

There  is  another  class  of  cases,  also,  that  involves 
the  question  of  jurisdiction  as  to  specific  perfonnance. 
Suppose  a  vendor  has  contracted  to  sell  an  estate  to  the 
bankrupt  before  his  bankruptcy,  but  no  conveyance  is 
executed,  nor  any  of  the  purchase-money  paid, — the 
vendor  has  a  right  to  come  in  under  the  commission, 
and  insist  that  the  estate  shall  be  sold  under  an  order 
of  the  Court,  and  that  the  purchase-money  shall  be 
paid  to  him,  with  liberty  to  prove  for  the  difference ; 
JEx  parte  Gyde(b). 

June  6.  Mr.  Jacob,  in  reply.    With  respect  to  the  objection 

to  the  form  of  proceeding  in  this  case  being  by  petition, 
instead  of  special  case,  the  answer  is,  that  although  the 
3d  section  of  the  act  of  parliament  directs  the  appeal 
to  be  on  a  special  case,  it  is  only  "  except  the  Lord 
Chancellor  shall  in  any  case  otherwise  direct."  It  is 
sometimes  inconvenient  that  the  appeal  should  be  by 
special  case;  and  therefore  the  Lord  Chancellor  has  in 
one  instance  ordered  the  appeal  to  be  by  petition,  in- 
stead of  special  case ;  JEx  parte  Keys  (c).    Suppose  a 

(a)  Mont,  k  M.  115.     (6)  1  G.  &  J.  323.      (c)  3  Deac.  &  Cb.  267. 
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man  is  stated  to  be  indebted  to  another;  the  existence  1835. 
of  the  debt  is  a  compound  question  of  law  and  fact;  so,  ^.x  parte 
in  like  manner,  is  the  acceptance  of  title ;  and  we  con-  Barrinoton. 
tend  here,  that  the  Court  below  has  drawn  an  erroneous 
conclusion,  in  point  of  law.  It  is  said,  that  a  waiver  of 
objection  to  the  title  amounts  to  a  waiver  of  all  objec- 
tion to  the  jurisdiction ;  but  this  we  deny :  for  where* 
on  a  bill  for  specific  performance  of  the  contract  of  sale 
of  a  mortgaged  estate,  it  turns  out  that  there  is  a  second 
mcumbrancer,  and  the  purchaser  waives  all  objections 
to  the  title,  that  does  not  give  the  Court  jurisdiction 
over  the  second  incumbrancer.  But  the  very  objection 
we  make  to  this  order  is,  that  it  declares  that  Barring- 
ton  the  younger  bad  accepted  the  title.  Let  it  be 
assumed,  that  the  day  before  he  executed  the  lease  to 
Arden  the  Court  had  then  no  jurisdiction,  and  that  he 
accepted  the  title  on  the  following  day,  when  he  ex- 
ecuted the  lease; — does  that  mere  circumstance  give 
the  Court  a  jurisdiction,  which  it  had  not  on  the  day 
before?  We  also  insisted,  before  the  Court  of  Review, 
that  the  original  order  of  the  Commissioners  was  bad, 
besides  the  want  of  jurisdiction  in  the  Court  of  Review. 
Ex  parte  Gould  {a)  is  certainly  a  most  extraordinary 
case,  and  the  only  one  of  its  kind ;  and  the  case  of  £Jx 
parte  Partington  (6),  referred  to  in  a  note  to  Ex  parte 
Gould,  was  dismissed  with  costs ;  and  ^^  parte  Green^ 
the  other  case  referred  to  in  the  note,  has  no  applica- 
tion to  the  present  case.  Ex  parte  Gyde{c)  was  de- 
termined on  the  same  principle  as  that  which  governs 
the  Court  in  determining  the  claim  of  an  equitable 
mortgagee.  In  the  common  case  of  short  bills,  if  a 
party  gets  possession  of  goods  belonging  to  a  bankrupt, 

(a)  5ttpr^.  (6)  Supr^.  (c)  1  G.  &  J.  323. 
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18d5«  the  Court  cannot  compel  him  to  give  them  up  to  the 
£z  parte  assignees^  in  the  same  manner  as  it  could  compel  the 
Babeihotom.  guryender  of  them  by  the  assignees,  if  they  had  got  pos- 
session of  them.  And  yet  the  interests  of  the  assignees, 
as  officers  of  the  Court,  are  as  much  affected  in  that 
instance  as  in  this.  One  of  the  judges  in  the  Court  of 
Review  says,  that  when  a  party,  on  the  hearing  of  a  peti- 
tion, argues  on  the  merits,  he,  by  doing  so«  gives  the 
Court  jurisdiction.  But  this,  it  is  submitted,  is  clearly 
not  the  case,  unless  the  party  expressly  consents  to 
waive  all  objection  to  the  jurisdiction;  an  objection  of 
this  nature  cannot  be  waived  by  an  act  in  pais. 

Then,  with  respect  to  the  power  of  the  Court  over  the 
assignee,  under  the  Insolvent  Debtors*  Act, — can  it  be 
contended,  that  the  assignee  under  a  fiat  in  bankruptcy 
can  call  upon  the  Court  of  Review  to  compel  tiie  as- 
signee of  the  insolvent  to  convey  away  any  property 
which  is  legally  vested  in  him  ?  He  is  a  trustee  only 
for  the  creditors  under  the  insolvency,  and  not  for  any 
subsequent  creditors. 

It  has  been  contended  by  the  other  side,  that  if  the 
Commissioners  duly  exercise  the  power  of  sale  given 
them  by  Lord  Loughborough's  Order,  it  is  the  same  as 
if  made  by  the  Court  of  Review.  But  suppose  an 
order  is  made  by  the  Court  of  Chancery  to  take  an 
account  of  the  personal  estate  of  an  intestate,  and  the 
Master  by  a  mere  blunder  puts  up  real,  property  for 
sale,  this  is  not  a  judicial  sale  of  such  property,  and 
the  Court  would  say,  this  is  not  a  sale  by  our  autho- 
rity. [Lord  Commissioner  Bosanquet.  Was  the  peti- 
tioning creditor's  debt  inserted  in  the  bankrupt's  sche- 
dule, when  he  took  the  relief  of  the  Insolvent  Debtors' 
Act?]    It  was;  and  therefore  we  say,  that  the  equity 
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of  redemption  in  this  property  being  vested  in  the       l^^5, 
provisional  assignee  of  the   Insolvent  Court,    Lord       Ex  parte 
Loughborough's  Order  does  not  apply  to  this  case,  but 
only  to  those  cases  where  the  bankrupt's  property  is 
legally  vested  in  the  assignees  under  the  bankruptcy. 

There  was  one  argument  used  in  the  Court  below, 
on  behalf  of  the  assignees,  to  this  effect, — that  we  ought 
to  be  content  with  the  mortgage  term,  and  that  it  was 
a  matter  of  indifierence  to  us,  whether  we  got  the  fee- 
simple  of  the  property,  or  the  mortgage  term.  But 
every  purchaser  has  a  right  to  insist  upon  the  title  he 
contracts  for;  and  the  law  draws  a  wide  distinction 
between  a  tenant  in  fee-simple,  and  a  mere  termor. 

In  reply  to  the  assertion  made  by  the  other  side, 
diat  the  acceptance  of  the  title  by  the  appellant  is 
merely  a  matter  of  fact y  it  is  proper  to  inquire,  what  is 
acceptance  of  title?    Is  it  any  thing  but  such  conduct 
as  would  induce  a  Court  of  Equity  to  say,  that  it  does 
not  lie  with  a  party  to  set  up  any  objection  to  the  title? 
It  means,  that  one  party  has  done  certain  acts  of  such 
a  nature,  that  it  would  be  inequitable  towards  the 
other  ]>arty,  that  he  should  afterwards  object  to  any 
defect  of  title.    It  does  not  depend  on  a  single  act, 
but  Qpon  the  view  that  a  Court  of  Equity  will  take  of 
the  whole  circumstances  of  the  case.    It  is  a  com- 
pound question  of  fact  and  equity,  as  in  a  Court  of 
Law  it  would  be  considered  a  compound  question  of 
law  and  fact.    The  jurisdiction  of  the   Lord  Chan- 
cellor in  bankruptcy,  in  a  case  of  this  description,  is 
similar  to  that  exercised  by  the  Court  of  King's  Bench 
in  controIHng  the  conduct  of  a  judge  on  a  previous 
trial  at  nisi  prius,  when  the  Court  exercises  its  judg- 
ment both  on  the  facts  and  the  law  of  the  case.    [Lord 

1 12 
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18d5.        Commissioner  Bomnquet,    A  demurrer  to  evidence, 
£]c  parte      perhaps,  comes  nearer  to  the  case  you  put,  than  any 
other;  for  this  involves  a  mixed  question  of  law  and 
fact  (a)«   But  that  proceeding  is  not  often  had  recourse 
to  in  the  present  day.]     What  may  still  better  illus-. 
trate  the  matter  is,  where  a  bill  of  exceptions  is  ten- 
dered to  the  direction  of  a  judge,  on  the  trial  of  an 
action  against  a  party  for  not  completing  a  contract  for 
the  purchase  of  an  estate;  when  the  ground  of  the 
defence  is,  that  the  plaintiff's  title  is  bad,  and  the 
judge  determines  that  the  defendant  has  accepted  it* 
In  that  case,  the  question  to  be  argued  on  the  bill  of 
exceptions  would  be  compounded  of  fact  and  law.     So 
here,  this  Court  must  determine  what  is  fact,  and  what 
law.     If  the  Court  should,  however,  think  that  the 
question  is  one  entirely  of  fact,  and  ought  to  have  been 
brought  on  by  special  case,  the  respondent  ought  then 
to  have  moved  to  discharge  the   Lord  Chancellor's 
order  for  proceeding  by  petition  of  appeal,  and  to 
direct  it  to  be  brought  on  by  way  of  special  case  (&)* 
But  how  could  all  the  questions  involved  in  this  appeal 
be  brought  on  by  special  case  ?     One  important  ques* 
tion  relates  to  the  jurisdiction  of  the  Court  of  Review, 
in  directing  a  specific  performance  of  the  contract  by^ 
the  present  appellant.    The  Court  says,  it  has  juris- 
diction; it  would  be  absurd  then  for  the  judges  to  sign 

(a)  A  -demurrer  to  evidence  admits  the  truth  of  every  fact  that  has  beeia 
alleged,  but  denies  the  sufficiency  of  them  all,  in  point  of  law,  to  maintain  or 
overthrow  the  issue,  drawing  the  question  of  law  from  the  cognizance  of  the 
jury,  to  be  decided  by  the  Court.    3  Bl.  Com.  372. 

(6)  A  motion  was  actually  made  by  Mr.  SwanAon  to  discharge  the  Loid 
Chancellor's  order,  as  soon  as  the  appeal  was  called  on  for  hearing ;  but 
Lord  Commissioner  Shadwell  said  it  did  not  appear  to  him  then,  that  the 
Lord  Chancellor  had  not  properly  made  the  order,  and  he  therefore  directed 
the  case  to  proceed. 
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a  special  case^  which  denies  that  jurisdiction.  In  Ex  1SS5. 
parte  £ey9^{a)y  Lord  Brougham  says^  "  I  have  now  ^"^ 
beard  enough  to  decide  that  this  is  a  proper  case  to  be  Bamuhoton. 
brought  before  me  on  petition ,  and  net  on  special  case. 
It  might  have  consumed  weeks  before  both  parties 
could  have  agreed  on  the  fiicts,  and  have  settled  the 
special  case."  So  the  question  in  this  case  is  not  an 
error  of  fact,  but  of  law;  and  this  appears  from  the 
reasoning  of  the  Judges  of  the  Court  of  Review  in 
delivering  their  respective  judgmaits,  which  we  say 
are  erroneous  in  point  of  law.  Thus,  his  Honor  Sir  6. 
Rosef  at  the  conclusion  of  his  judgment,  says:  "  The 
only  inference  I  can  draw  in  this  casei  from  the  grant- 
ing of  the  lease  by  the  purchaser,  is,  that  he  had  the 
fulfilment  of  his  contract  in  view  at  the  time  he  exe- 
cuted the  lease,  and  that  he  intended  to  waive  all 
objections  to  the  tide.''  Now  we  contend,  that  the 
execution  of  a  lease,  or  taking  possession  of  the  pro- 
perty by  the  purchaser,  is  neither  of  them,  per  se,  ji 
waiver  of  objections  to  the  title,  but  that  both  these 
matters  are  capable  of  being  rebutted  and  explained. 
The  real  title  here  is  in  the  assignee  of  the  Insolvent 
Court;  and  as  he  is  not  a  trustee  for  the  creditors 
under  the  bankruptcy,  but  for  the  creditors  under  the 
insolvency,  the  assignees  under  the  bankruptcy  cannot 
call  upon  him  to  join  in  a  conveyance  to  the  purchaser. 
For,  even  if  the  purchaser  had  accepted  the  title,  he 
would  be  only  bound  to  take  such  title  as  the  seller 
could  give  him,  by  compelling  all  necessary  parties  to 
convey;  but  the  provisional  assignee  of  the  Insolvent 
Debtors'  Court  is  not  under  his  control,  and  therefore 
he  has  no  means  of  giving  us  an  effectual  conveyance. 

(a)  1  Moot.  &  A.  237 ;  5.  C.  3  D.  &  C.  271. 
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1895.  The  order  of  the  Court  of  Review,  after  assuming  that 
'  '  the  purchaser  had  wuved  all  objections  to  the  tide, 
Babbimoton.  refers  it  to  the  Registrar  to  settle  a  conveyance  by  off 
proper  parties.  NoW|  under  this  order,  the  purchaser 
might  go  before  the  Registrar,  and  insist  upon  the 
very  objection  he  is  presumed  to  have  waived,  namely, 
that  the  assignee  of  the  Insolvent  Court  is  a  necessary 
party  to  the  conveyance.  The  order  is  therefore 
inconsistent  with  itself.  But  the  case  stands  upon 
stronger  grounds  than  this,  notwithstanding  the  deci- 
sion in  JEx  parte  Oould  (a).  For,  suppose  two  par- 
ties agree  to  refer  a  matter  to  this  Court,  which  is  not 
within  its  cognizmce :  will  that  give  the  Court  juris- 
diction? Then,  how  can  it  be  said  in  this  case,  that 
the  purchaser  has  given  the  Court  jurisdiction,  by 
accepting  the  tide?  Assume  that  he  has  done  so, 
what  jurisdiction  has  the  Court  of  Review  to  deal  with 
that  acceptance,  or  compel  the  specific  performance 
of  a  contract  by  a  party,  who  is  a  perfect  stranger  to 
the  fiat?  Under  these  circumstances,  we  say»  tiiat  the 
order  of  the  Court  of  Review  is  absolutely  void. 

Cur,  adv.  vuU. 

July  13.  Lord  Commissioner  Shadwell. — This  was  a  peti- 

tion of  appeal,  presented  by  William  BarringUm^  the 
younger,  the  son  of  the  bankrupt,  praying  for  the 
reversal  of  an  order  of  the  Court  of  Review,  by  which 
the  petitioner  was  ordered  to  complete  a  contract,  into 
which  he  had  entered  for  the  purchase  of  certain  mort- 
gaged premises  belonging  to  the  bankrupt^  and  sold 
under  an  order  of  the  Commissioners  in  the  bank- 

(a)  $Vffa. 
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ruptcy.    The  petitioner's  objections  to  the  order  of       1835. 
the  Court  below  were^  that  the  assignees  of  the  bank-       ^  parte 
rapt  could  not  make  a  good  title  to  the  property,  as  ^^*"**'^''* 
the  equity  of  redemption  was  vested  in  the  assignee 
under  the  Insolvent  Debtors'  Act,  and  that  the  Court 
of  Review  had  no  jurisdiction  to  compel  the  specific 
performance  of  a  contract.    (His  lordship  then  recapi- 
tulated the  facts  of  the  case,  and  thus  proceeded.)    By 
the  3d  section  of  the  act  of  parliament  (a),  which  con- 
stitutes the  Court  of  Review,  it  is  enacted,  that  **  in  all 
cases  of  appeal  to  the  Lord  Chancellor  by  virtue  of 
this  act,  such  appeal  shall  be  on  a  special  case,  and  in 
no  other  mode  whatever;  except  the  Lord  Chancellor 
shall  in  any  case  otherwise  direct.*'     The  form  of 
appeal  in  this  case  was  by  petition^  in  pursuance  of  a 
special  order  of  the  Lord  Chancellor  obtained  for  that 
purpose.    In  the  argument  on  the  part  of  the  appellant, 
no  point  was  made  as  to  whether  evidence  had  been  re- 
fused in  the  Court  below,  which  ought  to  have  been  re- 
ceived, or  whether  evidence  was  there  received,  which 
ought  to  have  been  rejected.     There  being  no  objection 
raised  on  that  point,  it  appears  to  us,  that  the  Court  of 
Review  had  full  power  to  decide  the  question  of  specific 
performance,  on  the  evidence  before  it;  for  there  was 
evidence  before  that  Court,  that  W,  Barrington,  the  ap- 
pellant, attended  the  sale  of  the  property, — that  he  was 
declared  the  purchaser, — and  that  he  had  accepted  the 
tide,  so  far  as  to  grant  a  new  lease  to  Arder^  the 
former  tenant  of  the  premises*    The  Court  of  Review 
had,  therefore,  before  it  sufficient  evidence  to  enable 
it  to  draw  a  conclusion  from  the  facts.    Whether  they 
would  have  done  better,  if  they  had  decided  differ- 

(a)  1  &  2  Will.  4.  c.  56. 


Bawunotom. 
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1885.  ently,  is  not  the  question  before  this  Court.  The  only 
Ejc  parte  question  here  is»  whether  an  order  for  specific  per- 
formance can  be  made  by  the  Court  of  Reyiew  in 
bankruptcy.  The  order^  which  that  Court  pronounced 
in  the  present  matter,  was  made  on  the  authority  of 
the  case  ot  Ex  parte  0(nUd(a),  which  was  decided  by 
the  late  Master  of  the  Rolls,  when  Vice-Chancellor,  in 
182S,  and  is  reported  in  Messrs.  Glyn  and  Jameson's 
Reports.  There  has  been  no  reversal  or  impeach- 
ment of  that  case;  and  although  that  is  the  only  autho- 
rity in  support  of  the  present  order,  still,  as  Lord 
Eld<m  has  said  that  the  authority  of  even  a  single  case, 
if  not  appealed  from,  ought  not  to  be  disturbed  on 
slight  grounds, — I  am  of  opinion,  that  there  is  no 
reason  to  reverse  the  order  of  the  Court  of  Review. 

Lord  Commissioner  Bosanquet. — I  entirely  concur 
in  the  judgment  of  my  brother  Lord  Commissioner. 
I  only  think  it  necessary  to  say,  that  as  there  was 
evidence  adduced  in  the  Court  of  Review  of  the 
acceptance  of  the  title  by  the  petitioner,  and  as  no 
objection  was  raised  on  this  appeal  as  to  the  admissi- 
bility of  that  evidence,  it  must  be  inferred  that  the 
proper  conclusion  has  been  drawn  by  the  Court  below. 
* 

Appeal  dismissed,  with  costs. 

(a)  1G.&J.231. 


1 


CASES  IN  BANKRUPTCY.  48 1 


18^4. 


MEMORANDA. 

The  following  £rentlemen  were  this  day  called  within      ^r^^  25, 

^^  ^  1834. 

the  bar: — Mr.  Kindersky,  Mr.  Jacob,  Mr.  Wigram^ 
Mr.  Wakefield,  Mr.  Burge,  Mr.  Skirrow,  Mr.  Temple, 
Mr.  Barber,  Mr.  Shepherd,  Mr.  PUitt,  Mr.  iCe//y, 
Mr.  Spence, 

The  Warrant  of  his  Majesty,  throwing  the  Court     January  12 
of  Common  Pleas  open  to  the  Bar  in  general,  was  this         ^^^' 
day  read  aloud  in   Court  by  his   Honor  the   Chief 
Judge. 


Ex  parte  Bell. — In  the  matter  of  Riley.  j   .^  ^ 


1834. 


Mr.  WRIGHT  applied  in  this  case  that  the  fiat/ Where  time  for 
which  had  been  directed  to  a  London  Commissioner,  fi^is  c^riy  rna 
might  be  superseded,  and  that  the  former  petitioning  wUlDot%tm- 
creditor  might  be  allowed  to  sue  out  a  new  fiat  directed  tion^g^iiSh^. 
to  Leeds.     The  ground  of  the  application  was,  that  »^P^f««*«  »*» 

°  *^*  '  and  issue  a 

the  far  greater  majority  of  creditors  resided  at  Leeds,  *^?,"^  ^**  ^^' 
and  it  would  therefore  be  extremely  inconvenient  to  venieoce  of  cro- 

ditors. 

work  the  present  fiat  in  London. 

The  Court,  however,  finding  that  the  time  for  open- 
ing the  fiat  had  nearly  expired,  refused  the  application ; 
otherwise  it  might  afford  a  precedent  for  undue  delay 
on  the  part  of  petitioning  creditors. 
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June  24. 

Though  the 
rale  of  another 
Court  for  strik- 
iog  aD  attorney 
off  the  toll  be 
produced, 
sembU,  an  order 
nisi  onlv  can 
be  obtained  in 
thia  Court  in 
the  first  in« 
atance. 


In  the  matter  of  Robert  Mark  (a). 

IHIS  was  an  appKcatton  to  strike  a  solicitor  off  the 
roOf  for  improper  practice.  He  had  been  struck  off  the 
roll  of  the  Court  of  Chancery  for  that  purpose,  and  the 
rule  of  that  Court  was  produced. 

Mr.  Montagu,  in  support  of  the  application^  said  that 
the  only  doubt  was,  whether  the  solicitor  ought  to  be 
served.  He  was  at  present  keeping  out  of  the  way  to 
avoid  service.  From  the  case  of  Ex  parte  Yates  {b), 
it  plainly  appeared  that  a  solicitor  may  be  either  struck 
off  the  roll,  or  re-admitted  upoh  reading  the  rule  for 
striking  him  off,  or  re-admitting  him  in  any  othler 

superior  Court.     The  ease  of  Re  Smith  (c)  is  to  the 
same  effect. 


The  Court  directed  that  the  practice  of  the  common 
law  Courts  should  be  followed  here  (d ),  and  made  the 
rule  nisi  to  be  served  in  the  usual  way. 


(a)  See  ante,  28.        (b)  9  Bing.  455.        (c)  1  Brod.  &  B.  522. 

(d)  Id  1  Arch.  Pr.by  T.  Chitty,  Ut  ed.  p.  43,  it  is  said,  that  if  an  «t. 
tomey  be  struck  off  the  foU  of  one  Court,  he  may,  upon  the  same  grottods, 
be  struck  off  the  roll  of  another;  and  to  support  the  application,  it  would,  it 
seems,  suffice  merely  to  produce  the  rule  of  the  other  Court  ordering  him  to 
be  struck  off.  In  Ex  parte  Here,  S  Dowl.  Prac.  Ga.  600,  and  in  £r  perle 
King,  id.  41,  it  is  said  the  Court  will  take  judicial  notice  of  an  attorney's 
being  on  the  roll. 


CASES  IN  BANKRUPTCY.  483 

18S4. 

Ex  parte  Renshaw. — In  the  matter  of  Wild. 

July  25. 

This  was  an  application  by  the  assignees  for  the  dis-  Tb«  interest 

made  by  tbe  in* 

tribudon  of  unclaimed  dividends^  and  the  question  was,  vestment  of  ub* 

1  1  ^-  i*«ii  111      claimed  diri- 

how  the  amount  of  interest^  which  had  accrued  by  the  dendt,.does  not 
investment  of  the  dividends  remaining  unclaimed^  was  general  estate, 

^    «       «.  1     /•»  but  is  divisible 

to  be  disposed  of  ?  among  the  cre- 

ditors claiming 
the  hitherto  un- 

M  r.  Boothy  for  the  petitioner.  ^^^  ^*^- 

Mr.  Wray^  for  Mr.  Bloxam,  a  creditor,  who  now 
applied  for  bis  dividend,  and  claimed  the  interest  made 
arising  from  it. 

Mr.  Barber  (Registrar)  referred  the  Court  to  a  MS. 
case  of  Ex  parte  Doxaty  in  the  matter  of  Bethenan, 
decided  by  Lord  Lyndhurst,  18th  November  1830, 
where  it  was  held  that  the  interest  did  not  pass  to  the 
estate^  but  belonged  to  the  creditors  claiming  the  divi- 
dends. 

The  Court  made  the  usual  order  nisi  for  adverttse- 
mentSj  &c. 


The  case  now  came  on  upon  further  directions,  when    jamary  it, 
the  Court  made  the  order  conformable  to  that  in  Ex 
parte  Doxat. 
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In  the  matter  of  Humphrey. 

Julyte. 

Fitt  unopened.  Mr.  ^t/iiTOiV^  applied  for  leave  to  amend  the  fiat 

Bescnption  of  ^' 

bankrupt's  in  tbis  case^  the  bankrupt's  residence  being  described 

parish  allowed 

to  be  amended,  as  being  in  a  wrong  parish.   The  fiat  not  being  opened. 


The  Court  granted  the  application. 


September  15, 

Before  Enkine,     Ex  parte  Layender. — In  the  matter  of  Latendbr. 

C.J. 

Tbe  bare  neg-    IN  this  case  the  bankrupt  petitioned  to  supersede  the 

lect  to  keep  an 

appointment  to    fiat,  and  to  Stay  the  advertisement  in  the  Gazette,  on 

meet  a  creditor 

does  not  amount  the  ground  that  he  was  not  a  trader,  and  that  he  had 
bankruptcy.       not  committed  any  act  of  bankruptcy, 
pending^  ne-'        ^^^  ^^^^  connected  with  the  alleged  act  of  bank- 
STSouTof'       ruptcy,  which  was  that  of  absenting  himself  from  his 

• 

«Bted?^in*tbV'  P^^^^e  of  business,  (the  bankrupt  being  a  farmer,  residing 
country  and       j^^^^  Harpenden,  in  Hertfordshire.)  and  breaking  an 

discharged  on  r  »  »/  a 

bail.   He  at      eneafirement  to  meet  a  creditor,  were,  that  the  bank- 

the  Ume  pro-        .     »  »  '  ' 

raises  to  meet  nipt  being  in  treaty  for  a  loan  of  money  upon  mort- 
bis  solicitor  on    gage,  and  which  treaty  had  been  some  time  pending,  a 

the  following 

day  and  give  se-  bill  accepted  by  him  became  due,  and  he  was  applied 
following  day,  to  by  the  holder's  solicitor  for  payment ;  upon  which  the 
to  London,  m^  bankrupt  acquainted  him  with  the  pendency  of  the  nc- 
part'oftlfeban!  gotiation,  and,  begging  a  little  indulgence,  stated  that  he 
to  p8****th<rcre-  ^^"^^  immediately  go  up  to  London  with  a  view  to  get 
ditor  the  debt     thg  treaty  for  the  loan  immediately  completed,  when  he 

nstead  of  giving  ^  y  r  ^ 

security.   He     would  forthwith  pay  the  bill.     The  bankrupt  went  to 

writes  to  the  '^   "^  ^ 

solicitor  stating 

the  fact  and  its  object,  and  promises  to  return  in  a  day  or  two  and  pay  the  debt.  He  is,  how- 
ever, detained  longer  in  London,  ItonAjide^  upon  the  same  negotiation  :  Held,  that  evidence  of 
the  intent  to  delay  his  creditor  was  rebutted. 
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London  accordingly,  and  the  negotiation  being  on  the 
point  of  completion,  he  returned  to  the  country.  He 
then  found  that  a  writ,  then  in  the  officer*s  hands,  had 
been  issued  against  hitn  on  his  acceptance.  Upon  this 
information  the  bankrupt  surrendered  himself  to  the 
oflScer^  and  the  drawer  of  the  bill  becoming  bail  for 
him,  the  bankrupt  told  him  and  the  holder's  solicitor, 
that  he  would  wait  on  them  the  next  day  and  give 
ample  security  for  the  amount  due.  Immediately  after, 
thinking  that  by  going  up  to  London  again  he  could 
get  part  of  the  money,  the  loan  of  which  he  had  been 
negotiating,  and  could  so  pay  the  money  at  once,  he 
went  to  London,  and  on  his  arrival  wrote  back  into  the 
country  to  the  solicitor  for  the  holder  of  the  bill,  and  who 
had  caused  his  arrest,  stating  the  fact  of  his  going  and  its 
object ;  and  that  he  could  not  keep  his  engagement  for 
the  following  day,  but  hoped  to  be  able  to  do  so  in  a 
day  or  so,  when  he  would  pay  the  money.  Being  band 
fide  engaged  in  forwarding  the  pending  negotiation, 
be  however  remained  in  London  for  several  days. 
Meanwhile  the  fiat  issued. 


1834. 

Ex  part* 
Lavbkosb. 


Mr.  Serjt.  Wilde,  and  Mr.  Montagu,  for  the  peti- 
tioner. 


Mr.  Temple  for  the  respondent,  the  petitioning  ere- 
ditor. 

September  IS. 

Mr.  Temple.     The  petitioners  have  filed  no  affidavits  Where  ped- 

.  .  .  tioDer  files  no 

to  impeach  the  validity  of  this  fiat  or  in  support  of  the  affidavits  in 

,-»        ,  .  .  ,  .  .        ,        support,  but  two 

petition.     But  the  petitioner  has  given  us  notice  that  days  before 
he  intends  to  examine  witnesses  viva  voce.    I  therefore  notice  to'exa- 
ask  that  the  hearing  of  this  petition  may  be  adjourned  ^'"l-^TOndenr 

20  miles  from 
Londoo,  Court  refused  application  of  respondent  to  postpone  heanog,  so  as  to  procure  wii- 
in  answer,  till  after  petitioner's  witnesses  were  examined. 
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1S94.       80  as  to  afford  us  an  opportunity  of  producing  witnesses 
Ex  parts       ^  answer  to  them.    The  notice  was  only  served  on  the 
petitioning  creditor  at  eight  o'clock  on  the  11th  instant, 
and  he  resides  SO  miles  from  London. 


Lavxhosk* 


Upon  primd  Erskine,  C.  J. — ^Would  it  not  be  better,  to  avoid 

facie  case,  vioA 

voce  examina-  that  which  may  provo  a  useless  expense,  that,  being  here, 
and  advertiie-  the  witnesses  of  the  petitioner  should  first  be  examined* 
^tioD  pcwt-  Upon  the  prima  facie  case  made  out  before  me  on  a 
^  prior  occasion,  I  ordered  a  vivd  voce  examination,  and 

that  the  advertisement  in  the  Gazette  should  be  stayed* 
If,  on  their  examination,  the  petitioner's  witnesses 
establish  a  primd  facie  case  for  a  supersedeas,  it  will 
then  be  time  to  consider  whether  we  will  require  wit» 
nesses  to  be  examined  on  behalf  of  the  respondent. 

Upon  bank-  Mr,  Sent.  Wilde,  on  opening  his  case,  suggested 

nipt's  petition  to  ^  ^  .  .  . 

Bapersede.depo-  that  as  it  was  impossible  to  meet  every  suppositious 

sitioDs  of  trading 

and  act  of  bank-  trading  and  act  of  bankruptcy,  and  as  the  petitioner 
Court,  so  as^to  vas  in  the  dark  as  to  those  on  which  the  fiat  was 
poituni^  of  an^  founded,  not  having  seen  the  proceedings,  it  would  be 
Bwenngihem.     advisable  that  the  depositions  as  to  the  trading  and 

act  of  bankruptcy  should  be  now  read  ;  and,  upon  the 
Chief  Judge  suggesting  that  they  must  ultimately  be 
read,  and  Mr.  Temple  acquiescing,  the  depositions  were 
read  accordingly. 

The  act  of  trading  relied  on  was  the  purchasing  of 
sheep  by  the  bankrupt  to  be  depastured  on  another 
person's  land  for  the  consumption  of  turnips,  and  the 
sheep  were  afterwards  to  be  sold  for  the  joint  benefit 
of  the  bankrupt  and  the  party  on  whose  land  they 
were  depastured. 

Mr.  Seijt.  Wilde,  and  Mr.  Mcntagu,  contended  thar 
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tbia  was  not  a  sufliciexit  trading.    There  was  only  one       1834. 
isolated  case  of  trading,  and  no  evidence  could  be      ex  parte 
adduced  of  any  intention  to  trade  in  this  manner  gene-        ▼snpsr* 
rally.    In  Stewart  t*  Ball  (a),  a  farmer  wbo  occasionally 
bought  hay,  com,  horses,  &c.  with  a  yiew  to  gain  profit 
thereby,  was  held  not  to  be  a  trader  within  the  bank- 
rupt laws.    So  here,  as  in  that  case,  the  fact  of  his 
buying  and  selling  were  incident  to  the  occupation  of 
the  farm. 

Erskine,  C.  J. — A  single  act  of  buying  and  selling  single  act  of 
is  sufScient,  if  there  is  eyidence  of  an  intention  to  con-  selling  u 
tinue  it,  which  evidence,  I  think,  exists  in  the  present  ^™encJ^fin. 
case.    Your  strongest  point  is  certainly  against  the  act  iuffi^nt ^ctof' 
of  bankruptcy,  and  I  should  recommend  you  to  resort  ^^n^^p^cy- 
to  that. 

September  tf» 

The  act  of  bankruptcy  was  then  gone  into,  and  in  The  drawer  of 
the  course  of  the  evidence  thereon  it  appeared,  that  by  the  bank- 
one  of  the  depositions  in  support  of  the  act  of  bank-  h'?*had'*indoraed 
Tuptcy  was  sworn  to  by  the  drawer  of  a  bill  not  then  ^i2[no?yerpro?- 
due,  and  accepted  by  the  bankrupt,  and  he  therein  ^tir^swore  to 
swore  that  he  was  not  a  creditor.  a  deposition  in 

support  of  the 
,    fiat,  stating  him- 

Mr.  Serjt  Wikk»  and  Mr.  Montagu,  for  the  peti-  self  therein  not 

to  be  a  creditor : 

tioners,  contended*  that  inasmuch  as  the  witness  might  Held,  in  the 

t  11    1  1      1  Ml    1  -  ^     face  of  that 

he  called  on  to  pay  the  bill,  be  was  m  a  manner  a  surety  statement,  that 
for  the  bankrupt,  and  was  therefore  a  creditor  and  an  coiiid^noTfae°e- 
interejted  party.    But  '^Itt 

being  a  cre- 

Erskihe,  C.  J.  said,  that  on  the  face  of  his  oath  he  ^li^r. 

But  being 

could  not  be  presumed  to  be  a  creditor,  and  that  there-  subsequently 

examined  vivd 

fore  his  deposition  might  be  read.  voce,  and  ad- 

mitting the 

(a)  «  B.  &  P.  N.  R.  78.  facts :— Held. 

that  as  he  might 
be  called  on  to  paj  the  bill,  and  would  have  the  option  to  prove  against  the  estate,  he  wai  an 
interested  party,  and  therefore  not  examinable. 


4>» 
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1884.  '^'^^  ^^  accordingly  done.    He  was  subsequently, 

*—        however,  called  and  examined^  when,  in  answer  to  a 

£x  parte 

Lavbndxs.  question  put  to  him  by  Mr.  Serjt.  Wilit^  he  replied, 
that  ^'  he  had  the  bill  in  his  hands  about  a  week  or  ten 
days  before  it  fell  due;    but  he  had  since  paid  it 


away. 


» 


Mr.  Serjt.  Wilde  then  contended  that  it  was  manifest 
this  witness  would  be,  at  least,  liable  to  pay  the  holder 
the  difference  between  the  amount  of  the  bill  and  the 
dividends  to  which  the  holder  would  become  entitled. 
In  respect  of  that  difference  he  had  a  claim  against 
the  bankrupt.  He  was  therefore  too  closely  interested 
as  a  creditor  to  be  a  good  witness. 

Mr.  Temple.  The  practice  now  universally  adopted 
in  bankruptcy  is  to  read  the  affidavits  of  all  persons, 
whether  interested  or  not;  so  also  to  examine  them. 
This  practice  has  often  been  adopted  in  this  Court,  and 
there  are  many  instances  in  which  the  bankrupt  him- 
self, though  clearly  interested  as  regards  a  surplus,  has 
been  examined.  But  as  regards  this  particular  ques- 
tion, the  witness  proposed  is  not  an  interested  party ; 
he  is  not  a  creditor.  True  it  is  he  may  be  called  upon 
to  pay  to  the  holder  of  this  bill  some  part  of  it ;  but  he 
has  sworn  himself  not  to  be  a  creditor, — he  has  not  of 
course  yet  made,  and  may  never  make,  any  claim  against 
the  bankrupt's  estate.  In  the  case  of  Williams  v.  Ste- 
vens (a),  a  witness  was  examined  who  had  a  consider- 
able demand  against  the  bankrupt,  but  had  not  proved 
under  the  commission.  It  was  objected  that  he  was 
an  incompetent  witness.     But  Lord  Ullenborough  said, 

(a)  2  Camp.  301. 
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"  A  creditor  is  clearly  an  incompetent  witness  to  in-  1834. 
crease  the  fund^  out  of  which  he  may  receive  a  divi-  e^  parte 
dend  ;  but  I  do  not  see  why  he  should  not  be  allowed 
to  prove  what  barely  goes  to  support  the  commission, 
of  which  he  has  not  availed'  himself.  It  may  be  quite 
as  advantageous  for  him  to  be  allowed  to  sue  his  debtor 
as  a  solvent  person,  as  to  receive  a  dividend  under  a 
commission  of  bankruptcy  sued  out  against  him."  And 
his  evidence  in  that  case  was  admitted. 

Mr.  Serjt.  Wilde  in  reply.  Whatever  maybe  the  prac- 
tice with  regard  to  affidavits,  the  argument  of  the  other 
side  cannot  hold  good  in  respect  to  viva  voce  examina- 
tion, where  questions  arise  as  to  the  admission  or  re* 
jection  of  evidence.  The  1  &  2  TF.  4.  c.  56.  s.  3.  has 
provided  that  cases  shall  be  heard  and  determined 
by  this  Court,  subject  to  an  appeal  to  the  Lord  Chan- 
cellor on  matters  of  law  and  equity,  or  on  the  refusal 
or  admission  of  evidence  only.  If  this  Court  then 
determines  not  to  abide  by  the  rules  laid  down  in  all 
other  Courts  as  to  the  admission  of  evidence,  and  ex- 
amines parties  whether  interested  or  not,  the  act  of 
parliament,  as  far  as  regards  this  part  of  the  third  sec- 
tion, becomes  perfectly  nugatory;  and  the  Court  will 
adopt  rules  which  it  was  never  the  intention  of  the  • 
legislature  to  sanction.  The  witness  now  proposed  to 
be  examined  has  an  undoubted  interest  in  the  funds  of 
this  bankruptcy.  He  may  avail  himself  of  those  funds, 
or  not,  at  his  option.  But  whether  he  will  do  so  is 
not  the  question,  since  I  take  it  to  be  clear  he  may  do 
so.  He  is,  therefore,  an  interested  witness,  and  can- 
not be  examined. 
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1 834.  Erskinb,  C.  J. — ^There  is  no  doubt  but  that  the 

Ezparte  ^"^ ^  ^  ^Q  the  habit  of  receiving  the  affidavits  of  all 
Lavkndkk.  parties,  whether  interested  or  not;  and  of  hearing 
them  read  quantum  valeant.  But  authorized  as  we 
are  to  take  evidence  vivd  voce,  by  the  act  giving  birth 
to  this  Court,  I  cannot  but  think  that,  in  doing  so,  we 
ought  to  abide  by  the  rules  adopted  by  other  Courts 
from  sound  experience;  and  that  we  should  not  allow 
witnesses  to  be  examined  vivd  voce,  whose  evidence 
would  be  rejected  elsewhere.  This  is  a  point  of  con- 
siderable importance,  which  I  do  not  think  has  been 
raised  here  before,  and  I  will  therefore  take  till  to- 
morrow to  consider  of  it. 

Cur.  adv.  vult. 

Sept,  23.  Erskine,  C.  J. — Had  there  existed  an  absence  of 

all  authority  upon  this  subject,  I  should  rather  have 
inclined  to  the  expediency  of  examining  this  witness, 
and  to  have  regarded  the  objection  as  made  to  his  cre- 
dit, from  the  peculiar  relation  in  which  he  stands  to  this 
bankrupt,  rather  than  to  his  competency  as  a  witness. 
For  I  think  it  much  depends  on  that  relation8hip,whether 
his  interest  be  inimical  to  the  fiat  or  not.  One  creditor 
may  have  an  interest  to  supersede  a  fiat,  especially  a  cre- 
ditor by  specialty ;  while  another,  a  simple  contract  cre- 
ditor, by  reason  of  the  claims  of  judgment  creditors,  may 
have  an  interest  in  supporting  it.  But  the  general  rule 
is,  that  a  creditor  cannot  be  a  disinterested  witness,  and 
the  principle  of  that  rule  is,  that  a  creditor  must  neces- 
sarily have  an  interest  to  support  the  fiat.  The  fre- 
quency of  decisions  to  this  effect,  preclude  me  from  exer- 
cising that  discretion  which,  in  the  absence  of  all  autho- 
rity on  the  subject,  I  might  have  thought  fit'to  exercise 
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the  Other  way.  The  case  of  WiUiams  v.  Stevens  (a),  which        1  Bd4. 
has  been  cited^  shows  what  the  general  rule  is,  though      Ex  parte 
the  circumstances  of  that  case  were  held  to  form  an      ^^^^i^'i^* 
exception  to  it,  and  such  appears  to  be  the  rule  also 
from  the  case  of  Ex  parte  Osborne  {b).    To  establish  wnuamtv. 

Stnent,  2  Ctmp. 

that  this  case  forms  an  exception  to  that  rule^  WilUanu  30i.  is  over- 
Y.  Stevens  has  been  cited ;  that  case^  howcTer,  appears 
to  faaye  been  decidedly  oYerruled;  for  in  Crooke  t. 
Edwards  {c\  which  was  subsequently  decided  by  Lord 
EBenboraugh,  he  altered  his  opinion,  and  allowed  the 
objection;  because,  as  he  observed,  "  the  commission 
was  to  be  considered  as  a  benefit  to  the  witness,  since 
it  brought  a  divisible  fiind  within  his  reach,  and  by 
supporting  the  commission  he  enlarged  the  means  of 
satisfiu^tion;**  and,  from  his  judgment,  it  would  appear 
that  a  similar  opinion  had  been  expressed  by  Lord 
Eldon.    In  the  note  appended  to  the  case  of  Ex  parte 
Osborne  {d\  it  also  appears,  that  in  another  case  which 
was  heard  before  him  during  the  same  sittings,  wherein 
WUliams  v.  Stevens  was  cited.  Lord  Eldon  observed, 
that  it  was  not  enough  that  the  creditor  had  not  availed 
himself  of  the  commission;  to  make  him  a  competent 
witness,  it  ought  to  be  certain  he  never  would/'    So, 
upon  the  same  point.  Chief  Justice  GibbSy  in  the  case  of 
Adams  y.  Malkin(e\  says,  '*  a  commission  of  bankruptcy 
is  evidently  favourable  to  the  creditors.    A  much  more 
summary  and  effectual  remedy  is  thereby  given  them, 
than  an  action  at  law;  and,  as  it  passes  the  whole  of 
the  bankrupt's  real  as  well  as  personal  estate  to  the 
assignees,  it  immediately  appropriates  to  the  satisfac* 
tion  of  his  debts,  that  which  can  only  be  reached  re- 

(a)  2  Camp.  301.  (6)  1  Rose,  387  ,  S.C.2  Yes.  &  B.  177. 

(e)  2  Stark.  302.  (d)  1  Rosei  392.  (e)  3  Camp.  544. 


Lavemdeb. 
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1854.  motely  and  partially  by  common  law  process.  I  con- 
Ex  parte  coive,  therefore,  that  a  creditor  has  an  interest  to  sup- 
port the  commission,  under  which  he  may  prove  and 
receive  a  dividend."  And,  indeed,  it  is  a  general 
principle  that  the  bankrupt  laws  were  established  and 
maintained  in  every  respect,  except  in  one  or  two  in- 
stances, as  being  beneficial  to  creditors.  So  that  upon 
the  broad  principle  it  is  hardly  possible  to  say  a  credi- 
tor is  disinterested  when  he  comes  to  support  the  fiat. 
From  the  authorities  I  have  alluded  to,  it  is  clear, 
then,  that  upon  an  issue  at  law  this  witness  would  be 
deemed  incompetent.  But  it  is  urged,  that  in  bank- 
ruptcy the  rule  has  not  been  considered  so  strictly 
binding ;  and  that  this  question,  arising  on  a  petition 
to  supersede,  induces  a  distinction  sufficient  to  form  an 
exception  to  that  rule,  if  it  here  existed.  I  cannot  co- 
incide in  this  reasoning.  Whatever  might  have  been 
the  practice  in  bankruptcy  before  the  Lord  Chancellor, 
prior  to  the  establishment  of  this  Court,  a  difierent 
state  of  circumstances  has  now  arisen.  The  Lord 
Chancellor  had  no  power  of  hearing  viva  voce  evidence, 
nor  of  trying  an  issue«  If  a  point  of  law  arose,  it  be- 
came necessary  for  him  to  direct  an  issue  to  a  common 
law  Court ;  and  it  was  for  the  purpose  of  enabling  him 
to  form  a  judgment  whether  it  would  be  proper  for  him 
to  send  the  case  to  a  jury,  that  a  habit  was  fallen  into 
of  hearing  the  affidavits  of  all  parties  indiscriminately. 
He  did  not  receive  them  in  the  light  of  strict  legal  evi- 
dence, but  as  a  guide  to  his  own  mind  in  directing  the 
issue. 

I  am,  therefore,  of  opinion,  that  on  examining  a 
witness  viva  voce,  we  are  sitting  on  the  trial  of  an 
issue,  and  must  abide  by  the  rules  of  evidence  which  a 
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Court  of  law  would  adopt,  were  that  the  tribunal  before        1 8S4. 
which  the  examination  was  proceeding.     The  witness       ETparte 
now  before  the  Court  is  decidedly  an  interested  party.     Lavender. 
He  is  a  creditor,  and  therefore  incompetent ;  and  I  am 
bound  to  supersede  this  fiat,  unless  other  evidence  be 
adduced  by  the  petitioning  creditor. 

The  objection  was  allowed,  and  other  evidence  was 
gone  into.  From  that  evidence  the  facts  mentioned  at 
the  commencement  of  this  case  were  adduced,  where* 
upon  the  argument  on  the  merits  was  proceeded  with. 

Srfr.  Serjt.  Wilder  and  Mr.  Montagu.  The  circum- 
stances which  the  evidence  has  disclosed  do  not,  we 
contend,  amount  to  a  sufficient  act  of  bankruptcy.  All 
that  is  proved  is,  that  there  was  a  failure  to  keep  an 
appointment ;  and  the  presumption  that  it  arose  from 
an  intent  to  delay  the  creditor  is  amply  rebutted. 
The  mere  breach  of  an  engagement  of  this  nature  has 
never  been  held  ipso  facto  to  amount  to  an  act  of  bank- 
ruptcy. It  may  be  admitted  that  it  constitutes  a  prima 
facie  case  against  the  bankrupt ;  but  he  is  at  liberty  to 
rebut  the  presumption  arising  from  this  circumstance, 
if  he  is  able.  In  Schooling  v.  Lee  (a)  the  trader  had  ^ 
been  arrested,  and  obtained  his  liberty  upon  an  under- 
taking that  be  would  subsequently  attend  and  execute 
a  bail-bond.  He  broke  his  engagement,  however,  and 
on  these  facts  Lord  Tenterden  observed,  "That  the 
party  absented  himself,  not  in  order  to  avoid  a  creditor 
with  whom  he  had  made  an  appointment,  but  merely  to 
avoid  the  execution  of  a  bail-bond ;"  and  this  he  held 
to  be  no  sufficient  act  of  bankruptcy. 

(a)  3  Stark.  149. 


494  CASES  IN  BANKRUPTCY. 

1894.  In   Toleman  y.  Jones  (a)  it  was  held,  that  the  bare 

£x  parte  ciFCUiDStance  of  not  keeping  an  appointmenty  without 
Lavbndeb.  evidence  of  the  intent  to  delay  creditors,  was  not  suflS- 
cient  to  establish  an  act  of  bankruptcy.  In  that  case 
the  judgments  go  a  considerable  length  in  showing  that 
the  onus  of  proving  the  intent  to  delay  rested  on  the 
party  seeking  to  establish  the  bankruptcy,  and  that  the 
mere  circumstance  of  the  breach  of  engagement  did  not 
raise  an  inference  which  the  bankrupt  would  be  called 
upon  to  rebut.  So  also  it  was  held  in  Key  v.  Shaw  (fi). 
We  admit  that  there  are  many  cases  where,  coupled 
with  the  evident  intent  to  delay  creditors,  the  breach 
of  such  an  engagement  has  been  held  sufficient  to  esta- 
blish an  act  of  bankruptcy,  as  in  Robson  v.  Rolls  (c), 
JSutcher  v.  Wroughton  (c2),  and  Widger  v.  Brouming  (e); 
and  in  the  present  case  we  might  safely  admit  to  be 
correct  the  doctrine  laid  down  in  the  last  case,  viz.  that 
the  bare  circumstance  afforded  such  an  evidence  of  an 
intent  to  delay,  that  the  onus  lay  on  the  trader  to  show 
that  such  was  not  his  intention.  For  what  are  die  facts 
here  ?  Lavender  promised  to  attend  to  give  security. 
Thinking  it  better,  however,  to  get  some  of  the  mcMiey 
he  had  long  previously  been  expecting  to  receive,  he 
went  to  London,  where  he  remained  longer  than  he 
expected,  having  in  the  meantime  written  to  his  cre- 
ditor to  state  what  he  had  done.  Here^  therefore, 
instead  of  intending  to  delay  the  creditor,  his  object 
was  to  pay  him  at  once  in  money,  rather  than  to  post- 
pone him  by  giving  security, — to  accelerate  paym^it 
rather  than  to  delay  it, — and  it  would  be  impossible  for 

(a)  9  Moore,  24  ;  5.  C.  2  Biog.  2,  nom.  Twkgr  ▼.  Jima. 

(/>)  1  Moo.  &  Sc.462.  (0  9  Bing.  64S. 

(<2)  MoqU  &  Mac.  430^  in  note.  (e)  9  Dowl.  &  Ryl.  306. 
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a  jury  to  draw  any  pther  inference.    Thisi  therefore,  is        i8S4. 
no  act  of  bankruptcy.  ^Towte 


Lavendib. 


Mr.  Temple  cited  Dickefison  v.  Ford  (a),  to  show  that 
the  hare  neglect  to  keep  an  engagement  to  meet  a  cre- 
ditor and  put  in  bail,  was  of  itself  an  act  of  bank- 
ruptcy. 

£e8Kiiie,  C.  J. — The  preponderance  of  authority 
justifies  me  in  saying,  that  in  this  kind  of  case  the 
whole  question  turns  on  what  was  the  intent  of  the 
party  when  he  failed  to  keep  his  appointment?  If, 
from  the  facts,  a  jury  can  fairly  infer  that  the  delay  of 
creditors  was  intended,  then  no  doubt  that  failure  to 
keep  an  appointment  amounts  to  an  act  of  bankruptcy, 
according  to  several  of  the  cases  which  both  sides  have 
cited.  But  it  cannot  for  a  moment  be  contended  that 
the  bare  failure  to  keep  an  appointment  alone  con- 
stitutes a  sufficient  foundation  for  a  fiat.  The  neces- 
sities and  casualties  of  life  are  too  numerous  and  un- 
certain to  admit  of  such  a  doctrine ;  and  even  if  the 
anus  of  rebutting  an  inference  created  by  such  failure 
is  thrown  on  the  bankrupt,  according  to  the  case  of 
Widger  v.  Browning^  the  circumstances  of  this  case 
are  quite  sufficient  to  rebut  any  such  inference.  It  is 
manifest  here  that  the  intent  was  not  to  delay  the  cre- 
ditor, but  to  benefit  him  by  immediate  payment  in 
money,  in  preference  to  postponement  by  the  mere 
giving  of  the  securities  proposed.  I  am  therefore  of 
opinion  t!hat  no  act  of  bankruptcy  is  established  in  this 
ease,  and  that  the  fiat  must  be  superseded. 

The  fiat  was  thereupon  superseded,  and  with 
costs. 

(a)  Barnes,  106. 


496  CASES  IN  BANKRUPTCr. 

.  1855.  Mr.  T<»mp2e  now.  applied  that  the>  former  petition  in 

£x  parte       ^^'^  ^^^^  might  be  reh^rd^  and  that  a  writ  of  pro- 

x^Avi^^NDER.    cedendo  might  issue,   the   parties  having  since   dis- 

January  2S. 

Before  the         covered  facts  which  he  thought  would  induce  the  Court 

whole  Court. 

Although  upoa  *^  come  to  a  different  determination.  Upon  the  former 
peraeded °h  *"'  ^^^^^f  superseding  the  fiat,  the  usual  confirmatory 
Lord  Chan-       order  of  the  Lord  Chancellor  had  been  issued,  and  the 

cellor  has  is- 
sued his  con-      question  was,  how  the  parties  were  to  proceed  ?     It 

nrmatoiy  order, 

the  Court  of      appeared  to  him  that  it  was  questionable  whether  the 

Review,  upon  a 

proper  case  on  writ  of  procedendo  could  now  issue ;  and  whether, 
in  effect  order  a  after  the  Lord  Chancellor  had  issued  his  confirmatory 
meaDs^f^tsm-  Order,  this  Court  could  rehear  that  petition  ?  In  Ex 
LoiS^'chan-^*  ^ar^€  Anjer  (a),  where  a  second  fiat  was  issued,  the 
cellor.  petition  prayed  a  reversal  of  the  order  of  the  Lord 

Chancellor  annulling  the  first,  and  for  a  writ  of  proce* 
dendo  as  to  it,  and  that  the  second  fiat  might  be 
annulled.  There  the  Chief  Judge  intimated  (d),  that 
though  the  Court  had  no  power  to  reverse  the  order 
of  the  Lord  Chancellor,  it  could  nevertheless  intimate 
its  opinion  on  the  subject  to  his  lordship ;  and  he  would 
then  act  in  accordance  with  the  suggestion  of  this 
Court.  But  upon  the  merits  of  the  case  that  petition 
was  dismissed. 


The  Court  intimated  that  a  petition  for  re-hearing 
might  be  presented,  together  with  a  supplemental  peti- 
tion setting  forth  the  facts  newly  discovered.  If,  in  the 
result,  a  procedendo  was  warrantable,  there  would  be 
found  no  difficulty  in  directing  it,  or  something  analo- 
gous to  it;  and,  with  regard  to  reversing  the  Lord 
Chancellor's  order,  the  intimation  of  opinion  given  in 
Ex  parte  Anjer  would  apply  in  this  case. 

(«)  2  Deac.  &  Ch.  67.  (*)  /</.  74. 
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The  petition  for  re-hearing  was  accordingly  pre^        1895. 
sented,  stating  that  the  former  order  had  been  obtained       ETparto 
by  perjury ;  and  it  prayed  that  it  might  be  rescinded,     I^av^ndkb. 

February  16. 

and  for  leave  to  apply  to  the  Lord  Chancellor  to  rescind  in  the  absence 

t_-ti»  1  iiii*  rt       of  Ers/cin«,  C.  J, 

bis  order  for  a  supersedeas,  and  that  the  former  fiat  jhe  Court  will 
might  be  proceeded  with.  '^'^^Z 

Fresh  evidence  as  to  the  act  of  bankruptcy  was  ten-  y^  rewind 

*     •'  former  orders 

dered.  ^i^^  ^'^^  ^vi" 

dence  tendered, 
but  not  where 
-  ,«,       such  orders  are 

Mr.  Temple^  and  Mr.  Booth,  now  appeared  for  the  made  upon  peti^ 

...  J.  tions  to  stay 

petltiomng  creditor.  certificate,  or  to 

supersede  or 
annul  fiats. 

Mr.  Whitmarsh,  on  behalf  of  the  bankrupty  offered 
no  opposition  to  any  order  the  Court  might  make. 


Sir  6.  Rose.-— All  we  can  now  do  is  to  give  you 
leave  to  issue  a  new  fiat.  If  you  apply  for  a  re-hear« 
ingy  and  to  rescind  the  former  order  upon  the  same 
evidence  as  was  before  the  Court  when  the  order  was 
made,  we  might  be  inclined  to  listen  to  it.  But  we 
cannot  rescind  that  order  upon  fresh  evidence. 

Sir  J.  Cross. — After  a  lapse  of  four  months,  during 
all  which  time  the  alleged  bankrupt  has  been  car- 
rying  on  business  again  as  a  solvent  persouj  a  re- 
bearing  is  sought  for  upon  evidence  which  might,  with 
due  diligence,  as  well  have  been  before  the  Court  then 
as  now.  Such  applications  are  never  attended  to  in 
Courts  of  Law  on  moving  for  new  trials,  unless  the 
further  evidence  was  called  for,  by  the  party  tendering  it 
having  been  taken  by  surprise  on  the  former  trial,  by 
reason  of  evidence  offered  by  the  other  side.  If  it  was 
alleged  that  the  bankrupt  had  in  any  way  kept  back 

VOL.  IV.  L  L 
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1885.  the  evidence  now  tendered,  or  if  peijary  had  clearly 
£x  parte  heen  resorted  tO|  we  should  be  desirous  of  rehearing 
the  petition.  But  that  is  not  the  case  $  and,  looking  at 
all  the  circumstances  before  us,  I  feel  no  iticlinatlon  to 
grant  the  prayer  of  the  present  petition.  Ttrepeti*^ 
tioning  creditor  is  not  precluded  from  applying  for  a 
new  fiatj  but  we  cannot  rescind  oiir  former  order. 

Sir  G.  Rose. — When  the  former  order  was  made, 
the  bankrupt  was  as  inimical  to  the  fiat  an  could  Well 
be,  and  showed  the  strongest  possible  case  against  it» 
Now,  however,  (for  what  reason  it  is  not  very  difficult 
to  understand,)  he  appears  to  consent,  as  it  were,  to 
the  present  application.  This  renders  the  cas6  some- 
what suspicious.  In  general  there  is  no  doubt  that 
petitions  may  be  reheard,  and  orders  rescinded  tipon 
fresh  evidence  since  discovered*  But  petitions  to  stay 
certificates,  and  for  annulling  fiats,  must  form  ex- 
ceptions. If  the  petitioning  creditor  come  here  with  a 
sufficient  case,  and  asks  for  a  dew  fiat,  we  will  grant 
his  application ;  but  we  cannot,  under  the  cireutn* 
stances,  revive  the  former  one. 

The  petition  was  dismissed  with  costs,  but  with- 
out prejudice  to  an  application  for  a  new  flat. 


J 
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*  1884. 

Ex  parte  Robinson.— In  the  matter  of  Case.  September  30. 

*^  Before 

This  was  a  petition  by  a  partner  of  the  bankrupt^  on  petition  to 
pnying  liberty  to  prove,  and  that  the  certificate  might  •^iJu'^tlJp 
be  stayed  until  the  partnership  accounts  Could  be  ^0^1^^1/101^1 
taken.    The  petition  stated,  that  the  petitioner  was  a  ?^«partyapply- 
partner  of  the  bankrupt  in  a  speculation  in  iroods  sent  ^^^^  >  ^^  \^  >p- 

■^  «r  *  o  pear  merely  in- 

to Africa,  and  was  in  solvent  circumstances,  and  had  ferentiaiiy,  that 

is  suflScient. 

paid  and  expended  large  sums  of  money  in  payment     if  it  merely 
fiir  die  goods,  to  the  extent  of  16002.  and  upwards,  the  affidavits  in 
and  diat  he  had  never  been  able  to  come  to  a  settle*  kis^dent^  " 
ment  id  the  dealings,  or  to  get  any  account  settled,  ment  o^MtUion 
That  the  petitioner  had  applied  to  the  Commissioner  ^^1^1^^^; 
to  prove,  but  for  the  reason  that  the  accounts  between     A  former  part- 

^         '  ner,  there  bemg 

the  petitioner  and  the  bankrupt  were  unsettled,  the  partnership 

*  *  debts  unpaid, 

Commiasioner  had  refused  to  admit  the  proof.    This  ^^^nnot  petition 

to  prove  the 

waa  the  only  statement  as  to  the  petitioner  being  a  ere-  balance  of  ac- 
counts; hfer- 

ditOTt  Hori  not  to  stay 

oerti6cate. 
On  petition  to 

Mr.  Tempkj  for  the  petitioner,  produced  the  affi'  certific!ue/ifu 
davit  of  service  on  the  assignees.  chl^TSy*" 

what  debt  was 
tendered  for 

Mr.  Montagu  appeared  for  the  bankrupt,  and  ob»  F«>ftothe 

•^        *^*  *  '  Commissioner, 

jected  that  the  petition  did  not  state  the  petitioner  to  °^T^  ^^  ^' 
be  a  creditor. 


Mr.  Temple*  The  affidavits  state  the  fact  in  direct 
terms ;  and  even  if  the  petition  contains  no  such  direct 
eharge,  the  inference  to  be  drawn  from  it  is  no  other 
than  that  the  petitioner  applies  in  the  character  of  a 
creditor)  and  were  that  not  the  case,  it  would  amount 
merely  to  an  objection  of  such  a  nature,  that  the  Court 

ll2 
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1834.       would  allow  it  to  stand  over  for  amendment.    But,  in 


Ei  parte      ^^  parte  Springett  (a),  where  the  petitioners  appeared 
Robinson.     ^^  j^^  creditors  merely  from  the  title  of  the  petition,  it 
was  held  sufficient,  although  the  title  forms  no  sub- 
stantial part  of  the  petition,  and  there  was  no  allegation 
in  the  petition  itself  of  their  being  creditors. 

Mr.  MontoffUf  cantrd.,  cited  JEx  parte  Cundall{b). 
In  that  case  it  was  held  to  be  insufficient  that  the  jieti- 
tioner's  case  should  only  be  contained  in  the  affidavits. 
In  JEx  parte  Cutten  (c),  a  petition  to  stay  a  certificate 
presented  by  the  provisional  assignee,  who  was  not 
stated  to  be  a  creditor,  and  by  the  assignees,  who  were 
stated  to  be  such  in  the  petition,  but  which  statement 
was  not  supported  in  the  affidavit,  was  dismissed. 

Erskine,  C.  J.^In  Ex  parte  Cutten,  the  ground  of 
the  dismission  of  the  petition  in  the  mind  of  Lord 
Eldon  seems  to  have  been  the  laches  of  the  petitioners; 
and  in  the  case  of  Ex  parte  Cundall  the  objection  was 
maintained,  because  neither  the  petition  itself,  nor  the 
affidavits  in  support  of  it,  showed  any  ground  to  stay  the 
certificate.  No  ground  for  doing  so  appeared  till  the 
affidavits  in  reply  were  filed.  But,  in  this  case,  I  cer- 
tainly think,  that  although  the  petition  does  not,  in 
precise  words,  state  the  petitioner  to  be  a  creditor,  that 
circumstance  is  inferential  from  the  whole  tenor  of  the 
petition,  which  seeks  to  stay  the  certificate  in  order  that 
he  may  prove ;  from  which  it  must  be  inferred  he  comes 
as  a  creditor;  and  this,  in  my  opinion,  is  sufficient. 
Were  it  however  otherwise,  the  omission  could  not  be 
rectified  by  the  statements  in  the  affidavits ;  for  it  must 

(a)  1  Dea.  &  Ch.  380.       (6)  1  G.  &  J.  37.       (e)  Buck,  68. 
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appear  from  the  petition  itself  that  such  is  the  character        1884. 
in  which  he  claims.    Neither  could  \9e,  as  this  is  a      g^j^^^e 
petition  to  stay  a  certificate,  allow  of  any  adjournment     ^»»«w« 
for  the  purposes  of  amendment.    But  I  think  enough 
18  already  stated  on  the  petition ;   otherwise,  from  a 
general  feeling  against  this  kind  of  petition  in  my  mind, 
I  should  be  Yery  ready  to  dismiss  it.     And  if  the  in- 
ference would  not  arise,  that  the  party  was  a  creditor, 
as  if  the  ground  on  which  the  stay  of  the  certificate 
was  sought  was  merely  that  of  gaming  by  the  bankrupt, 
I  should  at  once  dismiss  the  petition. 

Mr.  Montagu  then  objected  that  the  petition  did  not 
state  when  the  proof  was  rejected,  or  when  he  first 
applied  to  prove.  He  may  have  been  guilty  of  laches 
in  not  seeking  to  prove  before  the  consent  of  creditors 
to  the  certificate  was  obtained,  and  the  Court  would 
never  sanction  a  creditor  in  lying  by  and  neglecting  to 
tender  his  proof  at  the  earliest  period  ;  £lx  parte 
Cutten  (a),  Ex  parte  Smith  (b),  Ex  parte  Bostock  (c), 
and  per  Lord  Eldan  in  Ex  parte  Andersoniii). 

Mr.  Temple.  The  petition  shows  that  the  fiat  only 
issued  on  the  9th  of  July  last,  which  at  once  pre- 
cludes the  possibility  of  any  delay  or  laches  having 
existed. 

Erskine,  C.  J.  thought,  that  although  the  petition 
Was  very  loosely  drawn,  yet  there  was  enough  stated  on 
it  to  warrant  them  in  going  into  the  merits. 

(a)  Buck,  68.  (6)  1  Gl.  &  J.  195. 

(e)  1  Dea.  &  Ch.  383.  (d)  1  Rose,  94. 
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1834.  T^^^  merits  were  accordingly  gone  into,  and  it  ap- 

EzMrte      P®*'®^  ^*t  there  were  partnership  debts  which  were 
RoBiNtoir.     Btill  outstanding. 

Erskine,  C.  J«— Although  the  petitioner  attempts 
to  make  out  that  the  debt  he  now  claims  is  of  a  private 
nature,  as  the  balance  of  accounts  between  him  and 
the  bankrupt,  and  that  the  ground  of  its  rejection  was, 
that  such  balance  was  not  ascertained  between  him  and 
his  late  partner ;  yet,  as  it  appears  from  an  entry  on 
the  proceedings  by  Mr.  Commissioner  Holrojfd,  that 
there  are  still  debts  due  from  the  partnership  yet 
unpaid,  and  that  such  was  the  reason  why  the  proof 
was  rejected,  the  petitioner  is  not  in  a  situation  to 
prove  against  the  bankrupt.  Not  being  in  a  situation 
to  prove,  it  is  equally  clear  he  cannot  petition  to  stay 
the  certificate.  The  mere  subsistence  of  accounts,  the 
balance  of  which  was  unascertained,  would  be  no  ob- 
jection to  the  admission  of  the  proof  (a).  But  on  this 
petition  and  the  affidavits,  it  is  impossible  I  should  in- 
terfere. 

The  petition  was  dismissed  with  costs,  to  be  paid 
to  the  bankrupt,  and  the  certificate  to  go. 

*     (a)  See  Ex  parte  Johnton,  1  Atk.  81 ;  ExparU  Hadley,  1  G.  &  J.  193. 
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1834. 
Ex  parte  Hunt. — In  the  matter  of  Fox. 

^  -.  November  3. 

MR.  J.  P.  COBBETT  applied  that  a  warrant  of  Application  for 

_  .j_        a"i_4.»  /•       i«i_j»  r      r         J        warrant  of  com- 

commitment  might  issue  for  disobedience  of  a  four-day  mitment  for  dis- 
order^ made  for  the  payment  of  costs.  fo^.da:J*or°^r 

is  ex  parte,  and 
quite  of  course. 

The  Court  made  the  order,  observinfic  that  it  was  .  Court  will  not 

^  issue  attach- 

ex  parte,  and  quite  of  course.     The  order  now  asked  ment inthe  long 

vacation,  unlets 

had  been  applied  for  in  the  long  vacation,  but  as  other  there  is  fear  of 

the  party's  ab- 

Courts  were  not  in  the  habit  of  issuing  attachments  sconding. 
during  that  period,  the  order  had  been,  on  that  account, 
then  refused.  But  if  there  had  been  any  case  made 
out  of  intention  to  abscond,  that  would  have  justified 
the  Court  in  making  the  present  order  when  it  was 
originally  asked  for. 


Ex  parte  Birkett. — In  the  matter  of  Fox. 
Ex  parte  Fox. — ^la  the  matter  of  Fox. 

'November  3  &  4. 

Mr.  S  WA  NSTON  applied  for  a  similar  order.    The  Order  of  com- 
costs  due  had  been  taxed,  and  the  four-day  order  for  obedienoe  to 
their  payment  had  been  disobeyed.  Jjo^  ^not 

be  stayed,  un- 
der any  circum* 

Mr.  Twm,  on  the  second  petition  on  behalf  of  the  •«««»»  '^nlesa 

*^  party  has  paid 

bankrupt,  applied  that  the  order  might  be  stayed,  and  the  money  in, 

^  or  is  ready  to 

that*  according  to  the  prayer  of  the  second  petition,  the  do  so. 
C06t8  might  be  re-taxed. 


Erskine^  C.  J. — I  understand  that  the  costs  have 
not  been  paid  into  Court.  That  not  having  been  done, 
and  the  bankrupt  not  being  now  prepared  to  do  so,  it 
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1834. 
£x  paite 

BXBKBTT* 

£z  parte 
Fox. 


is  impossible  that  his  application  to  stay  the  order,  now 
asked  for  by  Mr.  Swanston^  should  be  granted. 

The  attachment  was  accordingly  issued. 


OmiisioD  of 
year  in  date  to 
signature  of  cer- 
tificate by  ere* 
ditor,  where  the 
date  was  pro- 
perly attached 
to  preceding  sig- 
nature, rectified. 
Officer  ordered 
to  pass  such 
certificates  in 
future  without 
putting  parties 
to  expense  of 
petition. 


In  the  matter  of  Buckley  and  Tkueman. 

Mr.  MONTAGU  applied  that  the  certificate  might 
pass.  It  had  been  objected  by  the  office,  that  the  year 
1834  was  not  attached  to  the  date  of  the  signature  of 
one  of  the  creditors^  but  the  year  (1834)  was  attached 
to  the  signature  immediately  preceding  it ;  and  it  was 
therefore,  at  least,  improbable  that  the  signature  could 
have  been  made  at  an  earlier  period. 

The  Court  ordered  the  certificate  to  pass;  inti- 
mating to  the  Registrar,  that,  in  similar  cases,  the  cer- 
tificate might  be  received,  without  putting  the  parties 
to  the  expense  of  any  appUcation  to  the  Court  for  that 
purpose. 


Es  parte  Story. — In  the  matter  of  Johnson* 

Petition  in        MR.  GREENE  applied  that  this  petition,  which 
Motion  made,     stood  in  the  day's  paper,  might  stand  over,  for  the  pur- 

on  notice,  that  _        «  j  j.   i.        jj«  ^i.  • 

it  might  sund    poscs  of  amendment,  by  addmg  another  assignee  as  a* 
by^addingtr**'    party  to  it,  he  having  been  previously  supposed  to  be 

party  mpon*-     dead. 
ent.    Party        «^««» 

moving  must 

pay  costo  of  all  parties  served  with  notice ;  but  petition  not  being  called  on,  without  costs  of 

the  day. 

Assignees,  on  the  representation  of  the  solicitor  to  the  commission  that  he  is  authorized  to 
receive  it  as  agent,  pay  over  a  dividend  to  such  solicitor.  It  toms  out  he  had  no  such  au- 
thority. Upon  petition  of  creditor  for  payment  to  him  of  the  dividend,  charging  that  no  autho* 
rity  was  given  to  that  solicitor,  held,  that  being  solicitor  to  the  commission  he  might  be  made 
respondent  as  well  as  the  assignees,  and  that  a  joint  order  might  be  made  against  them  all  for 
itspayment. 

On  dividend  being  withheld,  assignee^  ordered  to  pay  it,  with  five  per  cent,  interest  firom 
time  of  application  to  them  for  payment. 
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Mr.  Swanstan  and  Mr.  /{.  Parker  appeared  for  two       ^^^' 
separate  respondents.  Ex  parte 

SroBT. 

Erskine,  C.  J. — You  must  pay  the  costs  of  all  par- 
ties appearing  on  this  application* 

Mr.  Greene  referred  to  Ex  parte  Green  re  Sidletf  {a), 
in  which  it  was  held,  that  where  notice  was  given  to  the 
respondent  of  a  motion  for  leave  to  amend  a  peiitioui 
and  such  permbsion  was  given  after  the  respondent 
appeared  to  oppose  it,  the  respondent  was  not  to  be 
allowed  the  costs  of  the  day. 

Erskine,  C.  J. — ^There  the  only  amendment  required 
was,  by  adding  a  prayer  for  costs;  and  the  petition 
might  have  been  amended  without  its  standing  over ; 
so  that  the  costs  of  the  opposition  were  unnecessarily 
incurred.  Here  the  required  amendment  goes  ma- 
terially to  alter  the  rights  of  the  parties  to  the  petition, 
and  I  think  that  the  costs  of  all  parties  served  with  the 
notice  of  motion,  must  be  paid  to  them,  in  consequence 
of  its  standing  oven 

Mr.  Swanston  then  applied  for  the  costs  of  the  mo« 
tion  also. 

EusKiNE^  C.  J. — You  cannot  have  both,  the  petition 
was  not  called  on. 

The  Order  for  amendment  was  made,  the  peti* 
tioner  paying  the  costs  of  all  parties  served 
with  notice  of  the  motion.  The  petitioner  td 
amend  the  petition  and  the  copies  served ;  but 
no  costs  of  the  day. 

(o)  2  Dea.  &  Ch.  42. 
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1834.  j^^  petition  now  come  on  to  be  heard. 


Ex  puis 
Stosy. 

December  10. 


Mr.  Greene,  for  the  petitioner^  stated  the  facts  on 
the  petition  to  be,  that  in  February  last  Jaques  pre- 
sented a  petition  to  this  Court,  stating  that  Johnson 
the  bankrupt,  by  bond  dated  November  I824f,  became 
bound  to  Jaques  in  398/.  for  payment  of  199Z.  3^.,  and 
interest,  to  Jaques  and  his  wife,  and  that  the  commis- 
sion i^ued  in  December  1824,  and,  under  it,  Wilcoxon 
and  Waugh  were  chosen  assignees,  and  employed  *  ♦*, 
a  solicitor  of  this  Court,  as  solicitor  to  the  commission. 
Jaques  proved  his  debt  of  199Z.  3s.  with  interest,  and 
a  dividend  of  2s.  9d.  was    declared,   amounting  to 
161. 17^.,  but  which  was  erroneously  calculated  on  a  sum 
less  than  was  actually  due  on  the  bond,  and  less  than 
was  proved;   and  further  stating,  that    Waugh    and 
Jaques^s  wife  were  dead,  and  that  Wilcoxon  refused 
to  pay  the  dividend  to  Jaques,  alleging  that  he  had  paid 
it  to  the  solicitor  on  account  o{  Jaques;  but  that  Jaques, 
by  his  petition,  denied  having  in  any  manner  autho- 
rized the  solicitor  to  receive  the  same,  and  that  neither 
the  assignees  nor  the  soUcitor  had  ever  accounted  to 
Jaques  for  the  same ;  and  his  petition  prayed,  that  the 
solicitor  might  pay  over  to  Jaques  all  money  placed  in 
his  hands  for  payment  of  Jaques's  dividend,  and  that 
Wilcoxon  might  pay  over  the  residue  with  interest. 
Before  that  petition  was  heard  Jaques  died,  and  the 
present  petitioner.  Story,  was  appointed  his  executor. 
The  petitioner  had  lately  discovered  that  Waugh  was 
still  living. 

The  petition  prayed  the  same  relief  against  the  soli- 
citor and  Wilcoxon  and  Waugh,  as  was  sought  to  be  ob- 
tained by  Jaques^B  original  petition. 


Stoky. 
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ErskikBi  C.  J»—Ib  not  the  whole  questioD,  whether       l^^^- 
the  attorney  received  the  money  on  account  and  by      Sxpui* 
the  authority  of  Jaques  f  or  whether  he  was  not  the 
agent  for  Jaqueg^  appointed  and  authorized  to  reodve 
die  dividends  ? 

Mr.  Greene.  Our  charge  is,  that  he  was  not  Jaques'^ 
agent,  and  we  seek  to  recover  the  amount  of  the  divi- 
dends from  the  assignees. 

The  C0URT9  considering  that  a  jTrima/ocie  case  was 
estabhshed  against  the  assignees^  called  upon  the  re- 
spondents to  rebut  it. 

Mr.  Baeofii  for  one  of  the  assignees,  WUcoxonj  con- 
tended that  the  agency  waa  established  by  the  affidavits, 
and  therefore  that  the  assignees  were  discharged. 

Mr.  Keene^  for  the  other  assignee,  Waugh,  stated 
that  he  had  been  declared  a  bankrupt  in  1825,  and  had 
never  received  or  paid  any  thing,  or  acted  in  any  way 
in  the  office  of  assignee;  and  therefore  claimed  to  have 
the  petition,  as  against  him,  dismissed  with  costs. 

Mr.  Swangt€fii^  for  the  solicitor.  The  ease  made  by 
the  petitioner  is,  that  Jaqaee  never  authorized  the  so- 
licitor to  receive  this  dividend.  How,  therefore,  can 
he  be  justified  in  filing  this  petition  as  against  him! 
There  is  no  privity  between  them ;  and  though  the 
aaaignees  may  have  a  claim  against  the  solicitor  for  the 
mcMiey,  it  is  manifest  that  the  petitioner  has  none,  and 
the  petition  must  be  dismissed  as  to  him.  If  he 
had  asserted  that  the  solicitor  received  the  money  as 
Jaquai*n  agent,  the  petitioner's  proper  remedy  would 
have  been  by  action,  and  not  by  petition  to  this  Court ; 
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1884.        80  that  in  neither  way  of  looking  at  it  is  the  petition 
e7^      mamtainable. 

Stobt* 

Mr*  Greene,  in  reply.  The  assignees  and  the  soli- 
citor dispute!  ^  between  themseWeSy  the  right  of  this 
petitioner.  The  former  say  that  we  must  look  to  the 
solicitor,  as  he  was  Jaquesh  agent;  and  the  solicitor 
says,  that  he  is  only  responsible  to  the  assignees,  having 
been  their  agent  and  not  our*s.  Both  parties  are,  how- 
ever, officers  of  the  Court,  and  as  such  liable  to  be 
called  upon  to  distribute,  in  the  due  course  of  adminis- 
tration, the  funds  of  their  bankrupt,  which  have  come 
to  their  hands.  The  bankrupt,  Waughj  says,  that  at 
all  events  he  is  not  responsible,  since  he  has  had  no 
hand  in  the  transaction*  But  that  argument  is  at  once 
met  by  the  decision  of  this  Court  in  Ex parteWinncdHa)* 
It  was  there  held,  that  where  one  assignee,  having  the 
sole  charge  of  paying  the  dividends,  paid  the  dividend 
to  a  third  party,  who  was  not  duly  authorized  to 
receive  it,  the  co-assignees  were  equally  responsible  for 
the  amount  to  the  creditor. 

Ebskinb,  C.  J. — This  application  must  be  granted 
against  all  the  respondents*  No  case  of  the  agency  of 
the  solicitor,  or  of  any  authority  to  him  to  receive  the 
dividends,  has  been  made  out.  It  is  said,  that  the 
solicitor  claimed  from  the  assignees  to  be  paid  the  divi- 
dends as  the  agent  of  JaqueSj  but  the  soHcitor  has  not 
proved  before  the  Court  that  he  was  agent,  or  had  any 
authority  to  receive  this  money.  Thence  no  doubt  can 
arise  to  the  claim  of  the  petitioner  against  the  as- 
signees*   They  are,  at  all  events,  still  responsible  to 

(o)  3  0ea.  &  Chit,  dd* 
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him.  But  the  solicitor  is  also  liable  to  be  called  on  to  1  ^^4* 
lepay  this  money,  and  upon  the  present  petition ;  not  £z  parte 
indeed  on  the  ground  of  his  being  an  agent,  but,  being 
the  solicitor  to  the  commission,  and,  as  such,  the  special 
officer  of  this  Court,  he  is  therefore  liable  to  be  called 
on  to  account  for  the  money  which  he  retains  from  the 
assignees*  The  order  must,  therefore,  be  joint,  and 
the  petitioner  has  his  remedy  agsunst  either  the  soli- 
citor or  the  assignees  for  the  payment* 

Sir  J.  Cross. — I  think  it  may  be  taken  as  indis- 
putable, that  the  solicitor  never  had  any  authority  from 
Jaques  to  receive  the  dividends  ;  and  had  he  not  been 
solicitor  to  the  commission,  there  might  have  been 
great  difficulty  in  rendering  him  amenable  to  this  Court 
for  the  repayment  of  them.  But,  as  it  is,  I  entirely 
concur  with  his  Honor  the  Chief  Judge^  that  the  prayer 
of  this  petition  must  be  granted. 

Sir  6.  RosB.— The  petitioner  is  entitled  to  the  order 
which  he  prays ;  and  I  cannot  help  observing,  that  the 
assignees  ought  to  feel  much  indebted  to  the  peti- 
tioner for  the  manner  in  which  he  has  brought  forward 
his  case.    Had  not  the  agency  of  the  solicitor  been 
denied  by  the  petition,  considerable  difficulty  might 
have  existed ;  but,  being  denied,  the  assignees  might 
have  been  called  on  alone  to  repay  this  money ;  and 
they  would  have  been  put  to  the  trouble  and  expense 
of  afterwards  bringing  forward  their  claim  against  the 
solicitor.    They  are  therefore  much  benefited  by  the 
petitioner  having  joined  the  solicitor  with  them  as  re- 
spondents.   If  the  solicitor  had  admitted  the  existence 
of  agency,  there  would  have  been  an  obstacle  in  the 
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1854.  way  of  oitr  exercising  any  jurisdiction  against  him  by 
Sitpi^riB  an  adverse  order*  But  he  denies  the  agency,  and 
says  that  he  has  the  money  as  part  of  the  assets  of  the 
bankrupt's  estate ;  and  this  is  a  sufficient  justification 
for  Iiis  being  brought  here.  The  terms  of  the  order 
will  provide  against  any  circuity  of  remedy  over  against 
the  solicitor. 

The  petitioner  will  be  entitled  to  the  principal  and 
interest  at  five  per  cent,  from  the  time  of  his  application 
to  the  assignees  for  payment. 

The  Order  made  was,  that  the  petitioner  is  eo^ 
titled  to  be  paid  his  dividend,  witii  interest  at 
five  per  cent,  ftom  the  time  of  his  demand,  of 
which  time  let  there  be  an  affidavit.  Let  the 
solicitor  pay  the  dividend  received  by  him,  with 
interest,  at  the  like  rate,  from  the  time  he  re- 
ceived the  same.  Let  the  petitioner  make  his 
claim  against  the  solicitor  in  the  first  instance, 
and  restrain  the  petitioner  firom  proceeding 
against  the  assignee,  WUcoxofif  until  he  has 
done  so.  The  petitioner's  costs  of  this  appli- 
cation to  be  paid  by  WUcoscon  and  tiie  solicitor. 
No  costs  to  the  other  assignee,  and  no  order 
against  him* 
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Ex  parte  John  Annandale,  John  Barber,  aqd 
Joseph  Collinson,  creditors'  assignees,  and  James 
Clarke,  official  assignee. — In  the  matter  of  Thomas 
Curtis. 

1H£  petition  stated  that  the  fiat  issued  on  the  21  st 
January  1834,  at  the  instance  of  Thomas  Neali,  who, 
daiming  to  be  a  creditor,  was  examined  to  ascertain  the 
amount  of  his  claim,  and  upon  that  occasion  stated  his 
claim  to  consist  of  the  following  items : — 


18d4. 


Ten  shares  in  the  Eagle  office  . . 
Annuity  redeemed 
Half  a  year's  interest  on  the  same 
lalenat  on  4e<  di.  to  ChristttSs  1829 
Ditto  on  307/.  iOi 


£    I.  d. 

46    6  0 

300    0  0 

7  10  0 

1    9  0 

7    7  6 


One  year's  annuity  clue  to  me  from  Mr.  Curtit 

One  year's  interest  on  863/.  1 1«.  6(2 

Januaxy  27th,  1832|  ditto 

One  year's  annuity 

January  27th,  1833,  one  year's  annuity 

Interest  

January  27th,  1834,  interest 

One  year's  annuity 


To  which  I  add  the  foregoing  amount  of 


£362  11 

6 

100  0 

0 

18  2 

6 

19  0 

8 

100  0 

0 

100  0 

0 

19  19 

8 

20  19 

8 

100  0 

0 

478  2 

6 

362  11 

6 

840  14    0 


Ncvember4. 

Annuity  given 
hy  father  on 
daughter's  mar- 
riage, hy  a  letter 
to  the  intended 
husband  in  these 
words,  vis. "  I 
promise  you, 
until  it  is  con- 
venient to  me 
to  do  something 
better  for  you, 
to  allow  my 
daughter  lOOI. 
a-year,  which 
you  can  have  as 
you  may  re- 
quire :     Held 
to  be  an  an- 
nuity during  the 
joint  lives  of 
the  father  and 
daughter;  and 
though  inca- 
pable of  valua- 
tion, and  though 
no  other  evi- 
dence of  the 
genuineness  of 
ue  letter,  held 
to  be  provable. 
Sir  J,  Crots  dii- 
tent.,  upon  the 
eround  that  the 
facts  required 
further  investi- 
gation. 


Dednctfromthat,  DeoetnberdOth,  cash        ..  136    0  0 

Sundries           1  19  0 

1833,  Januaiy  17th,  cash       180    0  0 

AttgustlOthi  ditto       20    0  0 

November  6th«  bill  (unpaid) 9  13  6 

Ditto 10    0  0 

Hovember  28th,  cash 56    0  0 

bill 60    0  0 

December  11th,  bill  (not  due) 22    0  0 — 484  12    6 


366    1    6 
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18d4.  The  balance  of  356/.  U.  6d.  is  the  amount  of  the 

^TMrta      ^^^^  proved  against  this  estate^  and  I  also  claim  to 

ISo^r    prove  for  the  value  of  the  annuity  of  100/.  a-year, 

secured  to  me  by  the  letter,  of  which  the  following  is  a 

copy : — 

««  Budge  Row,  S3d  December,  1839, 
"  My  dear  Sir, — The  subject  we  were  conversing  on 
this  morning  has  occupied  my  most  serious  consi* 
deration,  as  I  informed  you  it  is  not  convenient  to  me 
to  give  you  a  sum  of  money  at  this  present  time ;  but 
as  you  are  desirous  of  settling,  I  promise  you,  until  it  is 
convenient  to  me  to  do  something  better  for  you,  to 
allow  my  daughter  100/.  a-year,  which  you  can  have 
as  you  may  require,  and  I  think  this  will  be  equally 
advantageous  to  you*  The  amount  of  the  annuity, 
left  to  Jane  by  her  late  kind  friend,  I  have,  and  will  in 
some  way  dispose  of  to  your  mutual  benefit- 

"  I  shall  feel  great  pleasure  in  assisting  you  aU  in  my 
power  in  the  furnishing  your  house*  and  I  will  consult 
with  you  as  to  what  you  may  require.  With  sincerest 
wish  for  your  mutual  happiness,  I  am,  &c. 

"  Thomas  Curtis, 
**  Mr.  Thonm  Neale,  129,  Shoreditch/' 

That  on  the  same  occasion  Neak  stated  the  ten 
shares  in  the  Eagle  Office  to  have  been  the  property 
of  Miss  Curtis  (the  said  bankrupt's  daughter)  before 
her  marriage  with  Neale.  That  it  was  not  proved  that 
the  ten  shares  ever  belonged  to  her,  but,  on  the  con-« 
trary,  they  were  the  property  of  a  Mr.  Hovatt^  and 
that  the  same  were  transferred  to  the  bankrupt,  who 
sold  them  several  years  since  and  applied  the  money 
arising  from  the  purchase,  amounting  to  46/.  &.  to  his 
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own  use.  That  no  money  was  ever  paid  on  account  of  1884. 
or  in  respect  of  the  annuity  purporting  to  be  secured  ETparte 
by  the  above  letter  of  December  1829,  otherwise  than  ^nJ  othe«.' 
as  appears  by  the  before-stated  accounts,  nor  did  it 
appear  that  Nedle  had  taken  any  account  of  the  an- 
nuity otherwise  than  by  making  an  entry  thereof  in  his 
pocket-book.  That  Neale  till  very  recently  kept  a 
corn-chandler's  shop  in  the  neighbourhood  of  Shore- 
ditch,  after  which  he  went  to  reside  at  Higham  Hill. 
That  the  bankrupt  possessed  some  leasehold  property, 
which  he  pretended  had  also  been  settled  or  secured 
to  his  daughter  as  or  by  way  of  marriage  portion ;  but 
that,  being  threatened  to  be  examined,  his  solicitor 
attended  before  the  Commissioner,  and  confessed  that 
such  leasehold  property  had  been  fraudulently  con- 
veyed by  the  bankrupt  to  his  brother  Robert  Curtis 
about  the  28th  February  1829,  and  that  the  property 
remained  standing  in  his  name  until  about  the  bank- 
runtcy,  (the  bankrupt  continuing  to  receive  the  rents 
himself,)  and  that  Robert  Curtis^  about  the  24th  Ja- 
nuary 1834,  (being  three  days  after  issuing  the  fiat,) 
conveyed  the  same  to  Neale.  That  the  conveyance  by 
the  bankrupt  to  his  brother  purported  to  be  made  in 
consideration  of  3007*  and  though  the  consideration 
money  apparently  passed  to  the  bankrupt  from  his 
brother  at  the  time  of  the  conveyance,  yet  such  money 
was  actually  the  money  of  the  bankrupt,  and  furnished 
by  the  bankrupt  for  the  purpose  of  giving  credit  to  the 
transaction ;  and  that  notwithstanding  such  conveyance 
the  bankrupt  continued  to  receive  the  rents  until  the 
bankruptcy,  after  which  Neale  entered  into  the  receipt 
of  them.  That  on  Robert  Curtis  conveying  the  pre- 
mises to  Neale  he  received  120/.  as  the  consideration, 

VOIi.  IT.  M  M 
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1834.        and  that  the  money  he  so  received  be  immediately 
Expjjrte      ^f^®^  returned  to  Neah,     That  Neale,  by  his  solicitor 
iiiKt  ottei.'    ^^'   CalUm,  has    paid  over  to  the  official  assignee 
19Z.  8«.  6<2.,  the  amount  of  the  rent  he  so  received, 
and  gave  up  the  premises  to  the  assignees  without  any 
consideration  for  so  doing.     That  Neale,  while  he  kept 
a  shop,  had  been  in  the  habit  of  accepting  bills  for  the 
bankrupt,  who  furnished  the  means  from  time  to  time 
for  taking  them  up.    That  it  was  urged  before  the 
Commissioner,  that  there  was  no  proof  of  the  letter  of 
December  18S9  having  been  written  at  the  time  it 
purports  to  bear  date ;  that  no  sum  of  money  was  ever 
paid  upon  the  annuity ;  that  the  transactions  betwecQ 
the  bankrupt  and  NecUe  were  of  such  a  nature  as  to 
4l]row  suspicion  on  the  claim  so  made,  and  that  under 
the  circumstances  the  evidence  of  the  bankrupt  and 
N'eale  only  ought  not  to  be  received  as  sufficient  evi- 
dence  that  such  letter  was  written  at  the  time  it  pur- 
ports to  bear  date;  and  that  it  was  not  an  annuity 
which  could  be  of  any  value,  or  upon  which  the  Com- 
missioner could  set  a  value,  even  if  he  should  be  of 
opinion  that  the  letter  was  written  with  a  bond  Jide 
intention  to  make  a  provision  for  his  (the  bankrupt's) 
daughter.    That  the  Commissioner  admitted  Neale  to 
prove    for  1418/.  11«.  6(f.,  being    the   sum   of   356/. 
Xs.  6d.,  the  amount  of  the  account  before-mentioned, 
and  the  sum  of  1062/.  lOs.,  as  the  value  of  the  an- 
nuity,  admitting  the  annuity  on  the  valuation  of  an  ac- 
tuary upon  the  bankrupt*s  age  of  fifty-seven  years; 
but  at  the  same   time  the   Commissioner  stated   he 
thought  that,  on  account  of  its  importance,  the  as- 
signees would  be  justified  in  taking  the  opinion  of  this 
Court,  but  felt  himself  bound  by  the  current  ef  autho- 
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filjr  to  admit  the  proofs  and  a  dividend  was  thereupon       lhS4>^ 
declared,  reserving  that  upon  the  debt  so  proved  by      £,  p^rta 
Neale,  to  give  the  assignees  the  opportunity  of  pre*     a^  ottosT 
senting  a  petition.  ^ 

The  petition  prayed  that  it  might  be  declared  that 
Necde  was  not  entitled  to  prove  against  tiie  bankrupt's 
estate  for  the  sum  of  46L  5s.,  the  value  of  the  ten 
shares,  or  for  the  several  sums  of  100/.  for  the  four 
annual  amounts  of  the  annuity,  or  for  the  sum  of 
1062/.  1Q».,  tiie  alleged  value  of  the  annuity;  and  that 
Neale's  proof  might  be  expunged  and  reduced  ac- 
cordingly. 

The  assignees  did  not,  at  the  hearing,  adduce  any 
evidence  to  substantiate  the  charge  of  fraud,  other 
than  that  mentioned  in  the  petition. 

Mr.  Bethellj  for  the  assignees.    It  was  never  con- 
templated by  the  legislature  that  an  annuity,  constituted 
by  such  a  document  as  the  present,  should  be  allowed 
to  be  proved.     The  consideration  of  the  annuity  is 
marriage,  which  therefore   cannot  be  valued.     The 
words  of  the  6  Geo.  4.  c.  16.  s.  54.  are,  '*  any  annuity 
creditor  of  any  bankrupt  creditor,  by  whatever  assurance 
the  same  be  secured,  and  whether  there  were  or  not 
any  arrears  of  such  annuity,  shall  be  entitled  to  prove 
for  the  value  of  such  annuity,  which  value  the  Commis- 
sioners shall  ascertain,  regard  being  had  to  the  original 
price  given  for  the  said  annuity,  deducting  therefrom 
such  diminution  in  the  value  thereof  as  shaU  have  been 

ft 

caused  by  the  lapse  of  time  since  tiie  grant  thereof  to 
the  date  of  the  commission."  But  if  there  is  no  price 
which  is  capable  of  valuation  given  for  the  annuity,  as 
in  this  case,  the  annuity  cannot  be  proved.     In  Ex 

M  M  2 
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18d4.  parte  Saxe  (a),  the  bond  was  forfeited,  which  did  away 
£jj-^rt«  ^i^^  ^^^  difficulty  that  exists  ia  this  case;  so  that 
^  othe«r  *^^'®  *^®  ^^^'  ^^"'^  ^  proved  either  under  the  sta- 
tute or  independent  of  it.  The  vague  manner  in  which 
the  letter  is  penned  creates  also  another  difficulty. 
There  is  no  period  mentioned  for  which  the  annuity  is 
to  be  payable.  :It  does  not  state  whether  the  100/. 
a-year  is  to  be  paid  for  the  life  of  the  grantor^  or  the 
daughter  or  the  husband.  It  is  so  indefinite  that  a 
Court  of  Equity  could  not,  independent  of  bankruptcy, 
decree  a  specific  performance,  and  therefore  it  is  im- 
possible to  fix  any  value  upon  it  within  the  words  of 
the  act. 

The  circumstances  stated  in  the  petition  give  rise 
also  to  so  much  suspicion,  that  the  Court  ought  not  to 
allow  this  proof  to  stand. 

Mr.  SwaTiston,  and  Mr.  Montagu,  for  the  respondent, 
cited  the  case  of  Ex  parte  Sitger  (&),  where  an  annuity 
given  in  almost  precisely  similar  words  was  held  prov- 
able. In  Ex  parte  Saxe,  though  there  was  no  consi- 
deration passing  capable  of  being  valued,  the  proof  was 
admitted. 

Erskine,  C.  J. — The  petition  seeks  to  expunge  thb 
proof  upon  two  grounds.  First,  it  is  said  that  the 
letter  is  not  genuine,  but  was  written  after  the  bank<* 
ruptcy ;  and,  second,  it  is  contended  that,  if  genuine, 
no  proof  ought  to  have  been  omitted,  because  such  an 
annuity  is  incapable  of  valuation.  As  to  the  first 
objection,  I  confess  I  see  no  ground  to  regard  the  letter 

(a)  2  Dea.  &  Ch.  172 )  S.  C.  Mont.  &  BU.  134. 

(b)  Mont.  100. 
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otherwise  than  genuine,  or  to  doubt  that  it  was  written        1834. 
and  delivered  at  the  time  it  bears  date*    As  to  the      Ez  parte 
second  objection,  the  letter  which  constitutes  the  title     andotheri. 
to  this  annuity  is  certainly  very  ambiguous.    It  would 
readily  bear  a  different  construction  from  that  which 
the  learned  Commissioner  has  adopted.    It  might  be 
construed  that  the  annuity  was  to  be  paid  during  the 
life  of  the  daughter,  or  during  the  joint  lives  of  her 
and  the  bankrupt;  which  latter  interpretation  I  feel 
much  inclined  to  adopt;  and  if  it  would  make  any  dif- 
ference in  the  valuation,  I  think  the  assignees  ought  to 
have  the  benefit  of  it    But  I  am  far  from  agreeing 
that  there  is  any  ground  for  rejecting  the  proof.    Be- 
cause there  is  no  consideration  capable  of  valuation,  is 
no  reason  why  the  Commissioner  may  not  value  the 
annuity.    The  54th  section  says,  that  the  proof  of  an* 
nuities  shall  be  admitted^  and  then  goes  on  to  say  that 
they  shall  be  valued,  "  regard  being  had  to  the  price 
originally  paid  for  them."    But  if  no  such  price  has 
been  paid,  the  act  does  not  go  on  to  say  that  they  shall 
not  be  proved,  and  does  not  exclude  annuities,  the 
considerations  of  which  are  incapable  of  valuation. 
This  part  of  the  case  we  have  already  decided  in  Ex 
parte  Saxe{d).     There  the  consideration,  being  the 
giving  up  of  a  good-will  in  business,  was  incapable  of 
l^ing  valued,  and  yet  we  held  that  the  proof  should  be 
admitted.    I  therefore  think  the  annuitant  is  entitled 
to  retain  his  proof  to  the  value,  found  by  an  actuary, 
of  an  annuity  of  100/.  per  annum,  payable  during  the 
joint  lives  of  the  fisither  and  daughter. 

Sir  John  Caoss.-^The  only  difficulty  I  have  is  upon 

(a)  Suipta. 
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^^^^'       the  facts*    Sof  much  fraud  seems  to  have  existed,  that 
Ex  pvte      I  can  hardly  be  persuaded  to  declare  this  transaction 
aadotlien.     ^^  fide.    I  think  there  ought  to  be  some  fiirth^ 
inquiry. 

But  Sir  G.  Rose  concurring  with  the  Chief  Judge, 

The  Petition  was  dismissed. — The  costs  of  all 
parties  to  be  paid  out  of  the  estate. 


Ex  parte  Blandy. — In  the  matter  of  Foster. 

Nov,  5. 

Service  of  order  Mr.  SWANSTONmflied  for  leave  to  substitute  ser- 

OD  assignee  to       ^ 

elect  to  take  or   vice  of  an  Order  (which  had  been  obtained  upon  a  pe* 

reject  an  agree- 
ment, substitut-  tition,  calling  on  an  assignee  to  elect  whether  he  would 

ed  on  affidavit,         .  ..  i  •         i  « 

of  his  purposely  take  to  or  repudiate  an  agreement  entered  into  by  the 
t^w^.  5cm6/tf,  Bankrupt^  under  the  6  G.  4.  c.  16.  s.  75.)  upon  the 
stita^bj^orfw,  assignee,  who  was  keeping  out  of  the  way  to  avoid 

is  tantamount  to  aarvini^ 
personal  service,  *^^^^* 
to  nomine* 

Erskinb,  C.  J. — I  believe  there  are  many  authorities 
in  bankruptcy,  though  not  at  law. 


Mr.  Swanston  referred  to  Ex  parte  Ander&an  (ja), 
and  AnonyTnotis  (i). 

Erskine,  C.  J.— The  form  of  the  old  order  is  to  elect 
"  within  fourteen  days  after  personal  service  :*'  ought 
you  noty  therefore^  to  apply  for  a  new  order,  altering 
those  words  ? 


(a)  Buck,  38.  (6)  4  Mad.  462. 
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Mr.  Stvanston.  When  service  is  substituted  under  an        1884. 


order  of  the  Court  for  that  purpose,  it  is  considered      Expute 
as  personal  service ;  Ex  parte  Bowler  (a) ;  and  even  in      B^^ndy. 
the  case  of  an  injunction^  substituted  senrice  has  been 
ordered  to  be  good,  Pearce  v.  Crutchfield  (b). 

Erskimb,  C.  J. — Your  affidavit  in  supp<Hrt  of  this 
nu>tion  does  not  state  that  the  assignee  is  wilfully 
keeping  out  of  the  way.  But  let  the  order  pass^  on 
producing  a  proper  affidavit  to  that  effect. 


Ex  parte  Towne. — In  the  matter  of  Brown. 

1  HIS  was  an  application,  by  the  solicitor  to  the  fiat^  court  will  not, 
for  leave  to  bid  at  the  sale  of  the  bankrupt's  property.. "J^^^ii^ 
The  petition  was  served  upon  the  assignees,  and  they  ^yg^i^^'J^' 
did  not  appear  to  offer  any  opposition  to  it.  to bW°t  wd*' 

Mr*  J.  P.  Cobbett  for  the  petitioner. 

The  Court,  however,  refused  to  make  the  order, 
and  observed,  that  they  should  always  be  reluctant  to 
do  so,  unless  very  peculiar  benefits  were  shown  as 
likely  to  arise  to  the  estate  by  granting  the  application. 
No  such  benefits  were  contemplated  in  the  present 
instance.  The  temptation  which  would  be  afforded  to 
the  solicitor  to  undervalue  the  property,  would,  in , 
general,  be  too  great  to  sanction  his  having  the  power 
to  bid  (c). 

(a)  Bock,  258.  (6)  14  Ves.  206. 

.<0  ^  £z  forte  FasrUy,  re  Ddm,  3  Dea.  &  Ch.  110. 
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1834. 

Ex  parte  Collier. — In  the  matter  of  Cowell. 

Nov,  6. 

Under  the  6  G.  ThIS  petition  WES  presented  under  the  6  O.  4.  c.  16. 

4.  c.  16.  a.  48.  '^  '^ 

it  is  not  reqoi-    8.  48.  for  the  payment  in  full  to  the  petitioner  of  the 

lite  to  prove  a  _  ,  .  n        .  i  i    /.     i.i 

hiring  for  a  ^ear  amount  of  his  wages  for  SIX  months,  and  for  liberty  to 
mnit  be  tome-  prove  for  the  residue.  The  original  hiring  (the 
a  m^hlriog*'^  employment  being  that  of  an  overlooker  or  manager 
Exp^HluSkin'  ***  *  cotton  mill)  was  at  33*.  per  week,  but  subse- 
Bu!  Ji?****  ^  qucntly  the  hiring  became  by  contract  for  104/.  per 
'^'^  annum,  payable  weekly.    The  Commissioner  had  reject- 

ed the  claim. 

Mr.  Anderdan,  for  the  petitioner. 

Mr.  Swanston,  contra^  cited  Ex  parte  Skinner  (a), 
where  it  appears  to  have  been  held  that  the  proviso  in 
the  48th  section  extended  only  to  yearly  servants. 

Erskine,  C.  J. — That  decision  is  certainly  wrongly 
reported.  I  remember  the  case  well,  and  yet  have  no 
remembrance  of  either  of  us  using  the  expressions 
attributed  to  the  Court.  All  that  was  intimated 
amounted  to  this,  namely,  that  some  longer  period  of 
service  than  that  of  a  mere  weekly  hiring  was  con- 
templated by  the  legislature  (&). 

Sir  J.  Cross. — A  yearly  hiring  has  otteti  been  al- 
luded to  in  this  kind  of  case,  not  as  being  absolutely 
necessary  to  bring  a  party  within  the  benefit  of  the  pro« 
viso,  but  as  showing  that  the  service  required  must  b^ 


(a)  Mont.  &  Eli.  417 ;  but  see  the  report  Of  this  decistoo,  3  Dea.  k 
Ch.  382. 
(6)  See  the  report,  3  Dea.  &  Ch.  333< 
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of  some  permanency,  something  more  thim  weekly.  In  j  834. 
the  present  case,  I  think,  the  Commissioner  is  in  error,  ^T"^ 
because  there  is  the  strongest  testimony  that  the  Colusr. 
service  is  of  more  extended  duration  than  a  weekly 
one.  It  is,  in  fact,  contracted  that  it  shall  be  at  a 
yearly  salary,  though  payable  weekly.  The  Courts 
have  excluded  mere  weekly  tenants  from  the  benefit  of 
this  provision,  taking  it  as  granted  that  the  legislature 
never  contemplated  them,  owing  to  the  mischiefs  which 
would  arise  if  they  were  let  in.  For  in  many  large 
commercial  or  manufacturing  establishments  the  mere 
weekly  amount  of  wages  is  often  enormous ;  and  if 
such  servants  who  ought  to  be  paid,  for  their  own 
sakes,  the  moment  their  wages  become  due,  namely,  at 
the  end  of  the  week,  were  allowed  to  suffer  them  to 
run  in  arrears  with  impunity,  the  whole  of  the  bank- 
rupt's estate  might  be  swallowed  up  without  the  other 
creditors  touching  one  penny  of  it. 

Sir  6.  Rose. — No  such  general  rule  as  that  con« 
tended  for  by  Mr.  Swanston  has  ever  been  laid  down. 
An  that  is  decided  is,  that  the  hiring  must  be  of  longer 
than  a  week's  duration. 

The  petition  was  granted,  with  codtsi  out  of  the  estate^ 


Ex  parte  Duoard. — In  the  matter  of  AtioHTifi. 

A  Proof  of  a  debt  by  the  brother  of  the  bankrupt  On  eonsent  of 
having  been  admitted,  and  some  circumstances  of  8us«  voel^nmina- 

tioQ  will  be  or- 
dered in  any  stage  of  proceediogs.    If -affidavita  have  been  filed  on  both  sides,  (in  the  abeuioe 
of  consent,)  the  Court  will  first  hear  the  affidavits  read,  and  then,  if  it  thinks  fit,  will  aider  a 
vtoA  vou  examination.    If  one  party  has  not  relied  on  aifidaTits,  he^on  a  {kroper  case  made  by 
notion  and  affidavit,  may  obtain  such  examination. 
Fivd  bocs  examination  ordered  under  circumstanoes  of  thii  caie« 
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LSSi.       picion  anting  as  to  iti  being  hanA  fide  due,  this  was  a 

^JjjT       pelilion  to' expunge  Jthe  proof;  and  on  thia  day 
Docua^. 

Noi>.  6.  j^^  Twiss,  and  Mr.  Bacon,  on  behalf  of  the  peti- 

tioner, moved  for  a  vivd  voce  examination. 

Mr.  Swanston,  and  Mr.  Montagu,  opposed  the  appU- 
cation. 

Erskine,  C.  J. — The  rule  as  to  vivd  voce  examina-' 
tions  may  be  thus  stated :  Where  the  petitioner  and  the 
respondent  acquiesce  in  the  application,  then  in  any 
stage  of  the  petition  it  wiH  be  granted  as  a  matter  of 
course.  If  one  party,  however,  opposes  it,  then  the 
expense  to  be  incurred  will  induce  the  Court  to  pause. 
If  affidavits,  as  in  this  case,  have  been  filed  on  both 
sides,  the  Court  will  first  hear  the  case  on  those  affi- 
davits, and  if,  after  that,  they  see  reasonable  grounds 
for  further  evidence,  will  then  order  a  vivd  voce  ex- 
amination. If  one  party,  not  having  relied  on  any 
affidavits  filed,  comes  to  the  Court  on  a  preliminary 
motion,  and  makes  out  a  case  by  affidavit,  showing 
such  an  examination  to  be  requisite  to  the  ends  of 
justice,  it  may  be  granted. 

Nm.  6.  '^^^  petition  stood  on  the  paper  for  this  day,  i^d  on 

its  being  called  on, 

Mr.  Twis»f  and  Mr.  JBocon,- stated  that  the  Commis* 
sioner  had  so  much  doubted  the  validity  of  this  debt, 
that,  though  he  admitted  It,  he  made  the  party  apply- 
ing to  prove  pay  aU  the  costs.  Justice  could  not  be 
done  if  tliis  case  were  heard  on  the  mere  inferior  evi- 
dence of  affidavits. 
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Mr.  StoanstaUf  and  Mr.  Montagu,  stOl  insisted  on  the       ^gj^^ 
general  rule  being  followed. 


Sir  J.  Cross. — The  Commissioner  himself  expresses 
the  difficulty  he  had  in  arriving  at  the  truth  in  this 
ease.  He  had  the  parties,  nevertheless,  before  him, 
and  examined  them  in  the  manner  it  is  now  proposed 
we  should  do,  and  yet  a  doubt  remained  in  his  mind. 
I  cannot  think  we  shall  execute  justice  between  the 
parties  upon  mere  affidavits,  or  if  we  are  satisfied  with 
any  thing  less  than  the  best  evidence  that  can  be  afflnrd- 
ed  to  us.  I  therefore  feel  we  are  bound  to  otdetavini 
«ooe  examinaticm. 

Mr.  TkritSf  and  Mr.  Bacon,  proceeded  to  state,  thai 
firom  the  proceedings  it  appeared  that  when  the  paity 
was  examined  before  the  Conunissioner  as  to  how  he 
made  out  his  claim  against  the  estate,  he  stated  that  it 
consisted  of  different  sums  of  money  lent  to  the  bank* 
rupt,  and  he  was  asked  firom  whence  he  himself  de* 
rived  funds  for  that  purpose  $  to  which  be  repBed, 
from  money  borrowed  from  other  people,  and  firom  the 
profits  of  his  own  business.  With  this  the  Comn^ 
aioner  was  not  satisfied,  and  he  adjourned  hia  exami* 
naticm  to  give  the  party  an  opportunity  of  addudng 
evidence  of  those  facts.  When  he  was  again  examiiiedi 
instead  of  bringing  forward  any  such  evidenef^  hf 
nuMle  out  quite  a  different  ease^  and  piooeeded  to  Afsm 
that  his  funds  were  produced  from  other  difierart 
sources, — a  circumstance  quite  sufficient  to  throw 
great  doubt  over  the  bonafid^i  of  the  transaotion* 

The  Court  thought  this  established  the  expe- 
diency of  an  examinatioir  vinA  voce,  and  it  was  or^ 
dered  accordingly. 
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1835. 


Ex  parte 

DuGARD.  In  the  same  matter. 

July  19. 

Sm52e,thata     The  examination  ordered  on  a  former  day  was  pro* 

petitioner,  who  .  i_  •■ 

isaisoaasignee,  ceedrng^  and  witnesses  had  been  ordered  to  withdraw- 
to  be  examiD^  from  the  CouTt.     But  the  petitioner^  who  was  also  the 

as  a  witness  by  •  •      ■>    ^        i_»  v 

the  respondents,  assignee,  remained,  to  which 

is  excepted  from 
the  general  rule 

^i,     Mr.  S»«.^  »d  Mr.  af»*^  objecW. 

viodvoee  exa« 
minatiout 

Mr.  Twiss  and  Mr.  Bacon  contended,  that  being 
the  petitioner  he  had  a  right  to  remain  just  as  much  as 
though  he  were  conducting  his  own  case.  Parties  in 
the  cause  should,  in  general  cases,  form  an  exception 
to  the  general  rule.  Here,  too,  very  little  can  turn  on 
his  evidence,  though  he  will  be  examined;  while  the 
whole  will  turn  on  the  evidence  of  the  respondent.  So 
that  there  is  greater  reason  for  excluding  the  latter  from 
the  Court  while  the  examination  of  other  parties  goes  on. 

Erskims,  C.  J.'^Without  laying  any  general  rule^  I 
think  the  petitioner  ought  to  be  allowed  to  remain. 
He  is  not  proposed  to  be  examined  by  his  own  counsel 
in  support  of  his  petition,  but  by  the  other  side,  which 
makes  some  difference;  and  being  both  petitioner  and 
assignee,  I  think  he  must  be  considered  in  the  light  of 
a  solicitor  in  the  cause,  and  that  his  presence  may  be 
absolutely  necessary  for  the  proper  conduct  of  the 
case. 

Sir  J.  Cftoss  and  Sir  6.  Rose  concurred; 
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1834. 


Ex  parte  Reay  and  others. — In  the  matter  of  Thomas 

Champion. 


November  6- 


nrVi-ra  •  ■•      1  movemoer  o. 

1HI8  petition  stated,  that  previous  to  the  2Sd  De-  Creditor  having 
cember  1831,  Champion  owed  the  petitioners  6000/.  as  l^^^^^o^^* 
the  drawer  of  seven  several  biUs  of  exchange  upon  J^^^Jm?***! 
John  Leechf  and  the  further  sum  of  1000/«  as  the  ac-  ^  amount  of 

the  compositioo, 

eeptor  of  two  several  bilk  of  exchange  for  500/.  each,  «n<l  also  has  a 

bond  assigned 

drawn  by  Leech,    These  bills  were  delivered  (indorsed  to  him  as  part 
and  accepted  by  Champion)  to  the  petitioners  by  Leech,  compMiaon. 
for  valuable  consideration.    On  the  22d  of  December  S^ndK^. 
1881,  a  fiat  issued  against  Leech,  and  the  petitioners  S^tidrfllS? 
proved  the  whole  of  the  several  bills  under  it.    In  » payment  of 

^  instalments,  the 

August  1833,  Champion  stated  to  the  petitioners  that  ^"l^^^^*^ 
he  was  unable  to  pay  the  70002.  in  full,  and  proposed  the  ground, 

^  ^  ,  .  '^    '^  DefauJtismade, 

to  them  to  accept  as  a  composition  thereon  1750/.,  and  andsubMquent* 
the  assignment  of  a  bond,  dated  the  iiSd  August  1831,  H«u,  that  ere* 
for  3000Z.,  executed  by  Charles  Dennis,  and  by  him  pioveTalance 
and  Leech  assigned  to  Champion;  and  that  tiie  pay-  remambgdue,^ 
ment  of  the  1750/.  should  be  in  the  foUowing  manner:  JbeiJJS.'*^ 
The  immediate  payment  of  250/.  in  cash  or  approved 
bills,  and  the  residue  of  the  1750/.  as  foUows : — 500/.  by 
a  bin  of  exchange  dated  the  1st  day  of  May  1833, 
drawn  by  Champion  upon,  and  accepted  by,  James 
Crawshaw,  payable  eighteen  months  after  date,  and 
the  residue  by  five  several  bills  of  exchange  dated  the 
29th  August  1833,  payable  at  different  dates,  one  for 
the  sum  of  250/.  payable  on  the  4th  March  1834,  and 
the  others  for  187/.  10s.  each,  payable  at  14  months,  at 
20  months,  26  months,  and  30  months,  respectively, 
from  the  date.    The  petitioners  consented  to  the  pro* 
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1 894.        posal ;  and  the  deed  of  compositiony  amongst  other  things, 
sJIjJte      contained  the  following  covenants  and  conditions: — 
and  ^ben. '    "  That  for  the  considerations  therein  stated  the  peti- 
tioners thereby  covenanted  with  Chainqfian,  his  execu- 
tors, &c.  that  when  the  bill  of  exchange  for  the  last  in- 
■fealment  of  the  1760/.  should  be  duly  paid,  according  to 
the  true  intent  and  meaning  of  the  deed,  the  bills  for  all 
previous  instalments  having  in  like  manner  been  duly 
paid,  the  petitioners  would^  on  demand  made,  by  and 
at  the  costs  and  charges  of  CJutn^ion,  his  executors, 
&Cf  execute  and  deliver  a  good  and  sufficient  release 
in  ikm  law  to  Ckampum  from  the  nine  several  bills  of 
exchange  to  the  amount  to  70002.,  and  all  interest  due 
thereon,  and  all  claims  and  demands  to  the  petitioners 
against  Champion  in  respect  of  the  same ;  and  that  in 
the  meantime  that  the  petitioners  would  not  arrest, 
sue  or  molest,  nor  issue  any  fiat  in  bankruptcy  against 
Championf  or  take  any  proceeding  whatever  at  law  or 
in  equity  against  him,  his  estate  and  effects,  on  account 
of  the  nine  several  bills ;  and.  also  that  from  and  after 
full  payment  of  the  six  bills  which  had  been  so  given 
as  aforesaid  for  payment  of  the  15002.,  residue  of  the 
said  composition,  as  and  when  the  said  six  bills  of  ex» 
change  should  respectively  become  due  and  be  payable, 
the  nine  bills  of  exchange  should,  as  against  Qhampion, 
his  heirs,  executors,  &c.,  become  absolutely  void.   Pro- 
vided always,  that  in  case  such  default  shall  be  made 
in  payment  of  the  bill  for  500L  when  it  should  become 
due  and  payable,  or  in  case  Champion  should  make 
default  in  payment  of  any  or  either  of  the  other  instal- 
ments of  the  before-mentioned  composition,  or  any  fiat 
in  bankruptcy  should  issue  against  him,  either  alone 
or  jointly  with  any  other  person,  previous  to  the  pay- 
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ment  of  the  whole  of  the  ittstalmentsi  then  and  in  either  '  tB94. 
of  such  cases  and  thenceforth  the  deed  should  cedse,  x,  ^^gf,^ 
determine  and  be  utterly  void  to  all  intents  and  pur-  ^^  ^^^^^^ 
poses,  and  the  said  nine  several  bills  should  be  in  full 
force  to  the  extent  of  the  amount  then  due  thereob, 
after  giving  credit  for  any  instalment  of  the  compo- 
sition that  the  petitioner  might  have  received,  in  like 
manner  as  in  case  the  deed  had  not  been  made/*  The 
petition  further  stated,  that  the  bond  and  the  bills 
were  dufy  delivered  to  the  petidoners,  and  S^L  was 
immediately  paid  to  them.  The  first  biD,  namelj, 
for  the  sum  of  2501,  which  became  due  on  the  84th 
day  of  March  1834,  was  dishonoured.  The  only  pay* 
ment  which  has  been  made  thereon  was  178/.  3#«  Skk 
on  account.  The  petitioners  proceeded  at  law  agaitist 
Champion,  and  on  the  14th  day  of  May  last  arrested 
him  for  7H.  IBs.  lOd.  On  the  S7th  May  1834,  a  fiat 
issued  against  Champum.  The  petitioners  received 
from  the  estate  of  Leech,  upon  the  proof  for  7000/.| 
dividends  to  the  amount  of  10!^l.  16$*  8d.  The  peti- 
tioners  had  also  received  from  Champion  178/*  3s*  Sd., 
and  after  giving  credit  for  such  sums,  and  2501,  so  paid 
by  Champion,  and  the  said  acceptance  of  Crawshaw  for, 
500L,  and  one  bill  for  187/.  10«.,  and  balancing  the  inr 
terest  account,  3159/.  10«.  6d.  was  due  to  the  petitioners 
from  Champion  at  the  date  of  the  fiat;  Proof  .was 
tendered  for  1345/.  10«.  11(2.,  being  by  mistake  13/« 
I9s,  7d,  less  than  the  sum  which  they  were  entitled  to 
prove.  But  the  Commissioner  rejected  such  proof^  oa 
the  ground  that  a  debt  could  not  be  proved  unless  the 
bond  for  300/.  was  given  up,  as  the  deed  was  good  as 
to  the  whole  or  void  as  to  the  whole. 
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1854.  The  petitioner  therefore  prayed  liberty  to  prove,  and 

£z  ptrte  f^  ^^  8^7  ^f  ^  certificate  in  the  meantinie. 

Rbat 


•ndodieii* 


Mr.  Montagu^  and  Mr.  Bethel^  in  support  of  the  pe- 
titim,  cited  Ex  parte  Vere  (a),  Ex  parte  Miekard$on  (i), 
Ex  parte  Peek  (c). 

Mr.  Saltan  appeared  for  the  bankrupt. 

Mr.  Swanstan,  and  Mr.  Bacon,  for  the  assignees. 
The  petitioner  can  have  no  right  to  prove  in  this 
case  without  giving  up  the  bond.  This  is  an  extraor* 
din$ry  case,  and  the  first  of  the  sort.  The  bond  was 
never  given  as,  or  intended  to  be,  a  security  for  the 
original  debt,  but  merely  as  a  security  for  the  compo- 
sition. If,  then,  the  petitioner  claims  to  be  remitted 
to  bis  Qriginal  debt,  on  the  ground  that  the  composition 
is  at  an  end,  the  bond  must  be  given  up,  as  he  has  no 
lon^r  any  right  to  its  retention. 

Erskikb,  C.  J. — A  creditor  having  a  security  firom 
^  bankrupt  for  payment  of  bis  debt,  may  do  one,  but 
only  one,  of  two  thfogs^  He  may  prove  for  his  entire 
debtj  if  he  surrenders  in  his  security ;  m  he  may  retain 
the  security,  and  prove  for  bis  original  debt,  minoa 
the  value  which  shall  be  set  upon  the  security ;  Ex 
parte  Aehroydi^d).  In  this  case  the  petitioner  elects  to 
adopt  the  latter  eourse,  and  is,  therefore,  entitled  to 
prove.  It  is  equally  clear,  that  the  petitioner  in  this 
case  is  not  confined  to  the  amount  of  the  composition. 

(a)  1  Rom,  281  $  $.  C.  19  Ves.  93.  (6)  14  Vet.  1Q4. 

(c)  I  Roia,  435.  (d)  1  G.  &  J.  393, 394. 
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The  tenns  of  the  composition  being  broken,  the  peti-       1834. 
tioner  is  entitled  to  be  remitted  to  his  original  position,       Ezparte 
and  may,  therefore,  prove  for  the  entire  original  debt,     anToihers. 
subject  to  deductions  in  respect  of  monies  which  he 
has  received,  and  the  value  of  the  security. 

Sir  J.  Cross  concurred. 

Sir  O.  Rose. — The  petitioner's  rights  in  this  case  are 
precisely  as  intimated  by  his  Honor  the  Chief  Judge. 
Bat  were  it  otherwise,  the  circumstance  that  there  may 
be  a  question  to  be  litigated  between  the  assignees  and 
the  creditor  as  to  his  right  to  retain  the  bond,  or  to  retain 
even  money  which  has  been  paid  to  him  by  the  bank- 
rupt under  the  composition,  affords  no  sufficient  ground 
to  resist  his  proof.  The  sum  which  he  claims  to  prove 
is  dearly  due  to  him,  and  any  question  now  raised 
against  the  proof  is  amply  to  be  provided  for,  by  the 
mode  of  payment  of  dividends.  This  is  the  principle 
in  JSv  parte  Achroyd  (a),  which  decides  that  the  proof 
of  a  debt,  which  must  at  all  events  be  due,  is  not  to  be 
rejected,  because  there  is  a  question  to  be  tried  between 
the  bankrupt's  estate  and  the  creditors  as  to  the  right 
to  retain  a  payment  made  on  the  eve  of  bankruptcy ; 
although  it  is  proper  that  no  dividend  should  be  paid  on 
the  proof,  until  the  question  be  determined.  I  do  not, 
however,  think  there  is  any  ground  for  the  litigating  any 
question  as  to  the  creditors'  right  to  retain  this  bond. 
Like  a  bill  of  exchange,  by  an  equitable  assignment^  this 
bond  passes  the  value  of  it  as  money.  If  money,  in* 
stead  of  the  bond,  had  been  paid,  the  petitioner  would 
have  had  an  indisputable  right  to  retain  it.  And  taking 
this  security  as  money,  the  same  rights  will  attach. 

(a)  1G1.&  J.  391, 
VOL.  ly.  N  N 
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18S4.       The  petitioner  has,  therefore,  in  our  opinion,  a  right  to 
Exporte       I'^tain  his  security,  and  to  prove  for  the  sum  actually 
anTothew.     ^^^  ^  ^™»  minus  the  value  of  the  security. 

Petition  granted,  with  costs  out  of  the  estate. 


Ex  parte  Hutchinson.— In  the  matter  of  Frebman. 

November  12. 

Solicitor's  bill    THIS  was  a  petition  seeking  the  re-taxation  of  three 

taxed,  and  paid 

six  years  back,    bills,  which  had  been  taxed  and  paid  to  the  solicitor 

will  not  be  or-        .  i       i 

dcred  to  be  re-    SIX  years  back. 

taxed,  without 
special  reasons* 

Mr.  JBacaUf  for  the  petitioner. 

Mr.  Swanston,  for  the  respondent,  resisted  the  ap*- 
plication,  on  the  ground  of  the  length  of  time,  and  be^ 
cause  there  were  no  special  grounds  for  opening  the 
settlement  of  the  account. 

The  Court,  for  these  reasons,  dismissed  the 
petition  with  costs. 


Ex  parte  Thomas  Hall. — In  the  matter  of  John 
Hall,  Joseph  Hall,  and  Thomas  Hall, 

May  7. 

Though <!?«««•  This  was  a  petition  by  the  bankrupt,  praying  the 
concurrence  of    continuance  of  his  allowance  for  maintenance,  and  also 

the  cororois-  •        ,  i       ^  •     . 

sioners,  have  for  the  arrears,  and  that  the  Commissioners  might  be 
lowance  Tor  directed  to  pass  his  last  examination.  The  petition  stated 
(under 6 0.4.    the  fiat  to  have  issued  in  June  183S,  and  Wedgwood 

c.  16.  s.  114.,) 

till  the  bankrupt  has  passed  his  last  examination,  which  order  remains  on  the  proceedings,  yet 
if  the  assignees  afterwards  withhold  the  maiDtenance,  on  the  groond  of  die  final  esaraina* 
tion  being  adjouined  sine  die,  the  Court  has  no  power  to  intenere,  either  as  to  the  mainte- 
nance or  the  paiising  of  the  examination. 
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ftnd  Heath  were  chosen  assignees.  At  a  meeting  28th 
August  1833,  an  order  was  made  by  the  Commissioners, 
under  the  direction,  and  at  the  request  and  recom- 
mendation of  the  assignees,  for  payment  of  H.  per 
week  out  of  the  estate  to  the  petitioner,  Thomas  Hall^ 
for  the  support  of  himself  and  his  family,  until  the 
petitioner  should  pass  his  final  examination. 

The  final  examination  of  the  petitioner  had  been 
postponed  by  the  Commissioners  from  time  to  time,  in 
order  to  allow  sufficient  time  for  the  accounts  and 
books  of  the  bankrupts  to  be  made  up,  and  on  the  14th 
February  1833,  the  petitioner  attended  a  meeting,  to  pass 
his  final  examination  and  produce  his  balance-sheet ; 
but  they  were  rejected  by  the  Commissioners,  because 
the  petitioner's  balance-sheet  did  not  correspond  with 
the  balance-sheet  produced  by  Joseph  HaU^  and  be- 
cause the  petitioner  would  not  alter  his  balance-sheet 
ao  as  to  make  it  correspond  with  the  balance-sheet  of 
Jauph  HaU,  and  which  the  petitioner  could  not  con^ 
flcienliously  do,  as  he  believed,  and  still  does  so,  that 
hia  balance-sheet  was  correct.  The  petitioner's  final 
examination  was  then  postponed  by  the  Commissioners 
mmedU. 

Although  the  order  for  allowance  had  never  been 
rescinded,  the  payment  of  the  petitioner's  allowance 
had  been  suspended  and  withheld  from  the  petitioner 
since  the  4fth  October  1832,  notwithstanding  many  ap- 
pKcationa  for  its  payment ;  in  consequence  of  which  the 
petitioner  and  his  family  had  been  destitute  of  the  means 
of  support,  and  had  been  obliged  to  apply  for  paro- 
chial relief. 

Mr.  Montagu,  in  support  of  the  petition.    The  stat. 

nn2 


1884. 

Ex  parts 
Hall. 
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1854.  6  Geo.  4.  c.  16.  s.  114.^  enacts^  '^  that  it  shall  be  lawful 
^TZ^  for  the  Commissioners^  before  the  choice  of  assignees, 
^^^^  and  after  such  choice,  for  the  assignees,  with  the  ap- 
probation of  the  Commissioners,  testified  in  writing 
under  their  hands,  from  time  to  time  to  make  such 
allowance  to  the  bankrupt  out  of  his  estate,  until  he 
shall  have  passed  his  last  examination,  as  shall  be 
necessary  for  the  support  of  himself  and  his  family.*' 
The  allowance  has  been  ordered  by  the  Commissioners 
pursuant  to  the  act,  with  the  consent  of  the  assignees, 
and  that  order  being  now  on  the  proceedings,  the  as- 
signees have  no  power  to  withhold  it.  The  bankrupt 
is  therefore  entitled  to  its  payment  henceforth,  and  as 
a  necessary  consequence  to  the  arrears  also. 

With  regard  to  the  adjournment,  the  Commissioner, 
had  he  thought  the  bankrupt's  conduct  improper  or 
contumaceous,  or  if  he  had  deemed  his  answers  as  to 
the  balance-sheet  insufficient,  should  have  committed 
the  bankrupt  at  once  to  prison,  so  as  to  have  afforded 
him  an  opportunity  of  trying  the  question  upon  habeas 
corpus.  The  consequences  of  the  adjournment  sine 
die  fall  much  more  severely  on  the  bankrupt,  in  this 
instance.  The  Commissioner  may  be  justified,  but  it 
seems  very  difficult  to  find  a  reason  for  his  being  so, 
when  the  bankrupt  merely  declines  to  accede  to  a  par- 
ticular mode  of  taking  the  accounts,  and  therefore,  in 
bis  conscience,  cannot  swear  to  the  balance  found  by 
his  co-partners. 

Mr.  Swanston,  for  the  assignees,  was  stopped  by  the 
Court. 
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Ersrime,  C.  J. — If  the  act  of  parliament  autho* 
rized  the  Commissioners  to  make  this  allowance  for 
maintenance^  and  having  made  it,  the  assignees  refused 
to  act  upon  it,  then,  no  doubt,  this  Court  would  find 
means  to  compel  them  to  pay  it.  But  the  act  only 
empowers  the  Commissioners  to  make  such  an  order 
before  and  until  the  choice  of  assignees.  After  as* 
signees  are  chosen,  they  alone  have,  with  the  approba- 
tion of  the  Commissioners,  power  to  make  the  order 
for  maintenance ;  and  the  Commissioners  alone  could 
not  make  any  such  order,  still  less  can  this  Court; 
and  it  is  a  matter  entirely  in  the  control  and  discre* 
tion  of  the  assignees.  The  passing  the  last  examina- 
tion is  in  like  manner  within  the  discretion  of  the 
Commissioners  alone,  and  if  we  order  that,  we  could 
not  compel  the  Commissioners  to  sign  the  bankrupt's 
certificate,  so  that  the  bankrupt  would  gain  nothing* 
We  can,  therefore,  make  no  order  upon  this  petition. 


1834. 

Ex  parte 
Hall. 


Sir  J.  Cross. — It  is  very  clear  the  Court  cannot 
make  the  order  prayed  for ;  which  is,  that  the  allow- 
ance for  maintenance  may  be  continued  till  he  passes 
his  final  examination.    This  would,  in  fact,  operate  as 

a  premium  of  about  100/.  for  life,  for  his  continuing 
contumacy.  It  would  act  as  an  inducement  to  his  ab- 
staining from  passing  his  last  examination.  And  suppos- 
ing the  bankrupt's  view  of  the  case,  viz.  that  the  main- 
tenance must  continue,  when  the  order  is  once  made, 
till  be  passes  bis  last  examination,  were  correct, 
then  if  he  were  to  die  without  passing  such  last  ex- 
amination his  assignees  might  be  obliged  to  pay  2L 
per  week  to  his  executors  for  ever, — a  proposition 
most  absurd.    But  even  supposing  that  the  assignees 
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1834.       ^epe  willing  that  the  allowance  should  continue,  and 
Ex  parta      the  Commissioners  also  approved  of  it,  what,  upon  this 

XX  A  W   V 

petition,  would  be  the  bankrupt's  position,  if  we 
made  the  order  he  prays?  He  says,  the  Coouois- 
sioners  ought  to  pass  his  last  examination,  and  prays 
his  allowance,  and  also  that  we  should  order  his  ex- 
amination to  pass.  But  the  moment  we  made  that 
order,  or  rather  the  moment  he  had  in  fact  passed  his 
examination,  the  allowance  for  maintenance  would 
cease,  so  that  he  would  gain  nothing  if  he  passed  his 
examination;  and  besides,  he  would  be  prompted  never 
to  pass  his  examination. 

Sir  6.  Rose  concurred. 

Petition  dismissed. 


Ex  parte  Thompson. — In  the  matter  of  Thompson. 

November  17. 

A^tTn ord^rto'*  ^^^^  *^  ^^^  petition  being  called  on, 

obtain  a  vivd 
voce  examina- 
tion after  a  caw      Mr.  Montoqu  applied  that  there  might  be  a  v%v& 

has  been  heard  cf       rr  a 

on  affidavit,  such  90ce  examination  directed. 

examination 
must  have  been 

the  case  was  ^'^  Erskine,  C.  J. — We  must  first  hear  the  petition  (as 
^£x^art«        i^  ^s  ^o  f^^  advanced)  upon  the  affidavits  already  filed. 

Baldwin,  1 
Mont.  &  A. 

^^WherTS^^'  Mr.  Montagu.  The  reason  of  the  present  appli- 
^^™P^  ?^-  cation  is,  lest  we  should  be  precluded  from  trying  the 
to  supersede  for  case  on  a  viv&  voce  examination  after  it  has  been  heard 

want  of  an  act 

of  bankruptcy,    on  the  affidavits.     It  has  been  decided  in  this  G>urt^ 

which  he  was 

evidently  aware 

of  having  committed,  the  petition  was  diMnisaed  wUh  costu 
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that  an  application  to  examine  vivA  voce  should  be  1834. 

made  before  the  petition  is  heard  on  the  affidavits,  as  ExMte 

the  subsequent  application  would  come  too  late ;  Ex  '^■®*'~*' 
parte  Baldwin  (a). 

Erskine,  C.  J. — I  am  not  aware  that  we  have  ever 
laid  down  a  rule  so  general.  In  ordinary  cases,  no 
doubt,  such  may  be  said  to  be  the  rule.  But  all  general 
roles  must  give  way  to  exceptions ;  and  in  all  cases,  if 
after  the  bearing  we  find  that  further  evidence  is 
necessary,  and  that  a  viva  voce  examination  would 
better  enable  us  to  reach  the  truth,  and  a  proper  case 
is  made  out  for  it,  we  should  not  hesitate  to  order 
parties  to  be  so  examined. 

Sir  J.  Cross. — According  to  my  remembrance  of  the 
case  of  JEx  parte  Amsby^  we  laid  down  the  same  doc- 
trine then  which  has  just  been  promulgated  by  the  Chief 
Judge. 

Sir  O.  Rose  concurred. 

The  petition,  which  was  by  the  bankrupt  for  a 
supersedeas,  on  the  ground  of  the  want  of  a  sufiicient 
act  of  bankruptcy,  was  accordingly  gone  into. 

Mr*  MonUagUf  and  Mn  Keene,  for  the  petition.  - 

Mr.  Ikoim,  and  Mr.  Wright,  tot  the  assignees,  the 


•  :i  r I [^ I 


The  Court,  thinking  that  the  petitioner,  the  bant 

(a)  1  Mont.  &  Ayr.  617. 
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1834. 

£x  parte 
Thompnh. 


nipt,  appeared  fully  aware  he  had  committed  an  act  of 
bankruptcy,  and  that  the  petition  was  vexatioudy  pre- 
sented without  sufficient  grounds, 

Ordered  the  petition   to  be  dismissed,  and  the 
bankrupt  to  pay  the  casts. 


Nav€mber2h 

The  Court  has  a 
|[eneral  jurisdic- 
tion 10  entertain 
questions  on  the 
legality  of  com- 
mitment by 
Commissioners 
ujpon  petition 
without  habeas 
corous,  and 
without  the 
warrant  of  com- 
mitment being 
before  it ;  espe- 
cially where 
the  objections  to 
the  committal 
would  not  ap- 
pear on  the  face 
of  the  warrant. 
DtiMt.  Sir  J. 
Cnm,  as  to  the 
production  of 
the  warrant. 

Quitre,  whe- 
ther this  Court 
has  any  juris- 
diction to  issue 
the  writ  of 
habeas  corpus  1 


Ex  parte  Jones. — In  the  matter  of  Jones. 

This  was  an  application  to  have  the  bankrupt  dis- 
charged out  of  custody.  From  the  petition  it  appeared 
that  a  fiat,  dated  1 3th  March  1834,  issued  against  the 
petitioner,  and  that  on  the  g9th  day  of  April  following 
he  duly  surrendered  himself  to  the  Commissioners  to 
make  a  full  discovery  and  disclosure  of  his  estate  and 
effects,  and  was  by  them  examined  accordingly :  and 
after  such  examination,  not  being  then,  in  the  opinion 
of  the  Commissioners,  prepared  to  make  a  full  discovery 
and  disclosure  of  his  estate  and  effects,  nor  to  give  fiill 
and  satbfactory  answers  to  the  several  questions  then 
put  to  him  by  the  Commissioners  touching  his  estate 
and  effects,  they  adjourned  the  examination  until  the 
26th  May  following,  when  he  again  attended  the  Com- 
missioners in  order  to  finish  his  examination,  and  was 
again  .examined :  and  which  last-mentioned  exami- 
nation was  set  out  in  the  affidavit  of  the  petitioner,  and 
in  the  copy  of  the  warrant  of  the  petitioner's  commit^ 
ment  filed  with  the  petition  when  the  petitioner  was 
committed  for  not  answering  to  the  satisfaction  of  the 
Commissioners^ 
The  petitioner  being  desirous  of  affording  every  ia* 
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formation  in  bis  power,  was  again  brought  before  the       18S4. 
Commissioners,  at  his  own  request,  on  the  20th  August      f^  p^^^ 
last,  when  he  rectified  some  mbtakes  which  he  had       ^<>^^^ 
made  in  his  previous  examinations,  through  ignorance 
of  the  real  state  of  his  affairs,  and  through  the  agitation 
of  mind  he  was  under  at  the  time,  and  through  the  failure 
ofthis  memory,  caused  by  anxiety  of  mind:  and  that  be- 
sides his  own  evidence  he  also  by  his  counsel  tendered 
Anna  Lucas,  thahousekeeper  of  the  petitioner,  who  had 
kept  his  books  for  seventeen  years  past,  and  was  more 
conversant  with  the  state  of  his  accounts  than  he  was 
himself,  to  be  by  tji^em  examined  as  a  witness  on  behalf 
of  the  petitioner,  and  who  could  have  satisfied  the  Com- 
missioners on  various  matters  connected  with  the  peti- 
tioner's estate  and  efiects,  which  he  could  not  do;  but 
the  Commissioners  refused  to  receive  the  evidence  of 
Lucas  on  such  matters,  and  the  petitioner  was  there- 
upon re-committed  to  prison  for  not  answering  the 
f:  Conomissioners  to  their  satisfaction* 

That  it  was  utterly  beyond  his  power  to  give  any 
further  information  upon  the  matters  on  which  he  has 
been  examined  by  the  Commissioners,  than  that  which 
he  had  already  given;  and  thai  Lucas  had  ample  means 
of  giving  such  information,  and  was  willing  to  do  so  if 
allowed  to  be  examined  as  a  witness*  The  petition 
prayed  for  his  discharge. 

Mr.  C.  Janes,  for  the  petitioner* 

Mr.  Swanston,  and  Mr.  Tea^k,  for  the  assigneeSj 
stated  there  were  two  preliminary  objections  to  this 
petition  being  gone  into ;  the  first  wasj  that  the  war- 
rant was  not  before  the  Court ;  and  the  second^  that 
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1834.        the  object  of  the  petition  could  only  be  obtained  by  a 

Expitfte       ^^^  ^^ habeas  corpus  and  not  upon  petition. 

Jokes.  gy  g  q^  4  ^  jg  ^  gg^  j^  jg  gnacted,  "  that  if  any 

person  be  committed  by  the  Commissioners  for  refusing 
to  answer,  or  for  not  fully  answering,  any  question  put  to 
him  by  the  said  Commissioners,  they  shall  in  their  war- 
rant of  commitment  specify  every  such  question ;  pro- 
vided, that  if  any  person  committed  by  the  Commis- 
sioners shall  bring  any  habeas  corpus  in  order  to  be 
discharged  from  such  commitment,  and  there  shall 
appear  on  the  return  of  such  habeas  corpus  any  such 
insufficiency  in  the  form  of  the  wasrant  whereby  such 
person  was  committed,  by  reason  whereof  he  might 
be  discharged,  it  shall  be  lawful  for  the  Court  or 
judge  before  whom  such  party  shall  be  brought  by 
habeas  corpus,  and  such  Court  or  judge  is  hereby  re- 
quired to  commit  such  person  to  the  same  prison,  there 
to  remain  until  he  shall  conform,  unless  it  shall  be 
shown  to  such  Court  or  judge  by  the  party  committed 
that  he  has  fully  answered  all  lawful  questions  put  to 
him  by  the  Commissioners ;  or  if  such  person  was  com- 
mitted for  refusing  to  be  sworn,  or  for  not  signing  his 
examination,  unless  it  shall  appear  to  such  Court  or 
judge  that  he  had  a  sufficient  reason  for  the  same : 
provided  also,  that  such  Court  or  judge  shall,  if  re- 
quired thereto  by  the  party  committed,  in  case  the 
whole  of  the  examination  of  the  party  so  committed 
shall  not  have  been  stated  in  the  warrant  of  commit* 
ment,  inspect  and  consider  the  whole  of  the  exami- 
nation of  such  party,  whereof  any  such  question  was  a 
part ;  and  if  it  shall  appear  from  the  whole  examination 
that  the  answer  or  answers  of  the  p»ty  committed  is 
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or  are  satisfactory,  such  Court  or  judge  shall  and  may        1884. 
order  the  party  so  committed  to  be  discharged/'  ez  parte 


That  the  Court  cannot  decide  on  the  validity  of  the 
warrant  without  having  it  before  them,  is,  we  submit, 
too  clear  for  argument.     Upon  the  second  objection, 
the  constant  practice  was,  in  Lord  JSldon's  time,  to 
grant  this  application  on  habeas  corpus ;  though  we 
admit  there  have  been  instances  where  it  was  done  on 
petiticm.    In  Crowk^B  case  (a).  Lord  Mdon  went  very 
minutely  into  the  subject  of  the  writ  of  habeas  corpus, 
and  all  the  authorities  are  collected  and  gone  through 
in  his  judgment.    He  therein  says  (A),  '*  The  Court  has 
in  several  instances,  on  petition,  ordered  the  discharge 
of  persons  committed  by  the  Commissioners ;    some- 
tunes  ordering  the  Commissioners  to  discharge  him, 
sometimes  the  gaoler,  passing  over  the  Commissioners. 
The  instances  however  are  not  numerous.    One  of  the 
earliest  is  JSr  parte  James  (c)  in  1719.''    In  Ex  parte 
Lingood  {d),  on  the  petition  of  a  bankrupt  committed 
by  one  of  the  common  law  judges,  on  the  certificate  of 
the  Commissioners  of  his  refusal  to  attend  their  sum-' 
mons,  Lord  Hardwiche  said, "  It  is  an  entire  new  ques* 
tion,  and  quite  a  new  case,  and  therefore  at  the  first 
opening  of  it  I  had  great  doubt  whether  I  could  pro^ 
perly  determine  the  legality  of  the  o(»nmitment,  as  a 
habeas  corpus  might  have  been  sued  out  and  have  been 
decided  by  the  judges  of  the  common  law,  which  is  the 
ready  way.    But  I  do  remember  a  case  of  John  Ward 
before  Lord  Chief  Justice  Kinff,  not  unlike  the  present, 
where  he  determined  a  commitment  by  Commissioners 
of  bankrupt  to  be  justifiable,  after  he  had  taken  some 
time  to  consider  of  it."    A  like  practice  occurred  in 

(a)  2  dwan.  1.    (6)  Id,  p.  30.    (c)  1  P.  W.  610.    (d)  1  Atk.  240. 


Jqnss. 
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1834.  Ex  parte  Brailrfard(a)^  18th  October  1725|  and  in 
-r~!  the  bankruptcy  of  Thomas  Mace  (a),  in  September  and 
Jova.  December  1728.  Mr.  CuHen,  in  support  of  the  writ, 
then  said,  **  It  was  understood  that  your  lordship,  in 
Taylor's  case  (i),  had  decided  that  a  bankrupt  under 
commitment  for  not  answering,  could  not  be  discharged 
on  petition,  but  must  obtain  a  writ  of  habeas  corpus. 
That  rule  is  consistent  with  Lord  Loughborough's 
decision  in  JEx  parte  Nowlan  (c) ;"  and,  he  added, 
"  The  question,  however,  is  not  material  to  the  present 
case,  the  bankrupt  bemg  brought  before  the  Court  by 
writ  of  habeas  corpus." 

Mr.  C.  JoneSf  for  the  bankrupt,  was  not  called  on  to 
argue  against  the  objections. 

Erskine,  C.  J. — If  this  were  a  question  arising  on 
the  habeas  corpus,  or  under  the  6  Geo,  4.  c.  16. 
s.  39.,  we  could  not  decide  it  without  having  the  war- 
rant before  us ;  neither  could  we  if  it  were  upon  the 
vaHdity  of  the  warrant  itself.  But  this  is  a  petition  by 
the  bankrupt  complaining  of  the  course  which  the 
Commissioners  took  upon  his  examination,  and  is  pre- 
sented upon  a  ground  wholly  independent  of  the  war- 
rant ;  and  the  question  is,  whether  we  are  to  hear  the 
petition  and  see  if  the  bankrupt  is  entitled  to  the  relief 
he  asks.  When  the  petition  is  gone  into,  it  may  or 
iaay  not  raise  a  question  as  to  the  validity  of  the  war-" 

(a)  See  these  cases,  2  Swan.  31  to  38,  notis. 

(6)  8  Ves.328  ;  and  see  Ex  parte  Tomkiiwm,  10  Ves.  106;  £x  partt 
Hianu,  18  Ves.  237. 

(c)  2  Swao.  29, 30.  Some  traces  of  this  case  are  to  be  found  in  2  Rose, 
401, 6  T.  R.  1 18, 11  Ves.  510,  before  Lord  Eldm. 
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rant.    If  it  does  raise  such  a  question,  we  must  then  of       1884. 
course  have  the  warrant  before  us :  we  could  not  dis-      ETpvte 
charge  him  without  seeing  it.     But  its  absence  now       ^^^^' 
does  not,  in  my  judgment,  form  a  tenable  preliminary 
objection  to  the  hearing  of  the  petition.    And  if  the 
only  question  be  upon  the  sufliciency  of  his  answers, 
or  the  course  the  Commissioners  took  in  the  mode  of 
his  examination,  we,  having  the  examination  on  the  pro- 
ceedings before  us,  can,  from  them,  determine  such  a 
question  without  the  warrant ;  for  the  proceedings  are 
the  original  from  whence  the  warrant  itself  is  made  out. 
I  cannot  concede  that  a  writ  of  habeas  corpus  would 
alone  have  been  the  proper  mode  of  proceeding ;  but  I 
think  that  a  petition  may  be  not  only  a  proper  course, 
but  the  best  course  to  adopt ;  for  if,  on  going  into  the 
merits  of  the  petition,  we  find  that  it  all  turns  upon  the 
course  the  Commissioners  have  adopted,  and  that  they 
ought  to  have  examined  the  bankrupt's  housekeeper, 
as  he  contends  for,  we  should  not  order  the  gaoler  to 
discharge  the  bankrupt,  but  should  merely  intimate  to 
the  Commissioners  that  they  ought  to  continue  the 
examination.    For  this  purpose  merely  a  habeas  corpus 
cannot  be  necessary,  and  a  petition  is  by  far  the  less 
expensive  mode  of  proceeding.    It  is  also  the  most 
efficient ;  for  supposing  the  bankrupt  had  sued  out  a 
writ  of  habeas  corpus,  and  had,  as  he  might  have  done, 
procured  himself  to  be  brought  before  one  of  the 
common  law  Courts  of  Westminster  Hall,  and  upon 
that  occasion  it  should  seem  to  the  judge  of  that  Court 
necessary  that  further  evidence  should  be  taken,  or  that 
otiier  witnesses  should  be  examined, — would,  let  me 
ask,  that  judge  have  any  power  to  order  the  Commis- 
sioners to  proceed  for  that  purpose  ?    Certainly  not ; 
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1834.  ud  I  think  that  circumstance  concludes  the  question 
Exparit       of  the  propriety  of  petitioning.     But,  moreoreri  if  the 

^^^^'  mode  adopted  by  the  bankrupt,  of  bringing  this  case 
before  us,  had  been  upon  habeas  corpus,  we  could  not 
have  travelled  out  of  the  warrant.  We  could  not,  as 
we  may  do  on  petition,  hear  objections  to  the  commit* 
ment,  other  than  such  as  would  arise  from  what  ap* 
peared  on  the  face  of  the  warrant  itself.  Now  the 
objection  which  the  bankrupt  makes  is,  that  the  house-* 
keeper  was  not  examined,  and  that  if  she  had  been,  her 
answers  would  have  proved  satbfactory.  This,  then, 
would  not  necessarily,  and  in  all  probability  could  not, 
appear  upon  the  warrant,  and  we  could  not  on  habeas 
corpus  have  gone  into  that  part  of  the  case.  I  there- 
fore think  that  a  petition  is  the  proper  course  to  pursue 
towards  remedying  the  evil  of  which  the  bankrupt 
complains,  and,  therefore,  that  we  must  go  into  the 
merits  of  the  one  before  us. 

Sir  J.  Cross. — This,  I  will  venture  to  say,  is  aS  im- 
portant a  question  as  ever  came  btfore  this  Court. 
The  question  is,  whether  we  shall  assent  to  the  prayer 
of  a  petition  which  seeks  to  discharge  the  bankrupt  out 
of  custody  upon  a  warrant  of  the  Commissioners?  And 
it  must  not  be  lost  sight  of,  that  the  petition  asks  the 
bankrupt's  discharge,  and  not  merely  a  further  exami- 
nation. It  is  objected  on  the  part  of  the  assignees, 
that  this  cannot  be  done  without  having  the  warrant 
produced :  and  if  that  objection  be  well  founded,  we 
ought  not  to  be  called  on  to  go  through  an  elaborate 
investigation  upon  this  petition,  which  must  end  in 
nothing.  I  think,  however,  that  it  must  be  ceded  that 
we  have  jurisdiction  upon  petition  to  hear  questions 
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somewhat  of  this  nature  upon  petition.  But  I  do  not  IS$4/. 
think  we  can  proceed  to  discharge  the  bankrupt  in  this  bk  ftne 
case  without  having  the  warrant  before  us.  Supposing 
it  turns  out  that  the  commitment  was  not  for  the  in* 
sufficiency  of  the  bankrupt's  answers,  how  can  we 
decide  the  commitment  to  be  illegal  without  seeing  the 
warrant  i  Many  cases  have  been  cited  upon  this  sub* 
jecty  but  in  none  of  them  does  it  appear  that  ihe  waiw 
rant  was  not  fatfore  the  Court.  And  should  the  CSourt 
proceed  to  hear  the  merits  of  the  petition,  how  than 
can  it  act  ?  We  can  have  no  power  over  the  Gommi»- 
sioners  to  order  the  bankrupt  to  be  discharged ;  we 
cannot  call  on  them  to  be  satisfied  with  his  answers* 
That  rests  entirely  in  the  breasts  of  the  Commis* 
sioners ;  and,  as  in  the  case  of  signing  of  a  certificate, 
no  Court  can  exercise  any  control  over  them.  The 
only  power  we  should  have  would  be  over  the  gaoler, 
and  then  we  must  have  him  and  the  warrant  and  the 
bankrupt  before  us  upon  a  habeas  corpus  ;  though  the 
expense  of  bringing  the  first  and  last  actually  into 
Court  might  be  saved  by  consent  I  think  if  we  proceed 
to  hear  this  question  on  petition  we  shall  sanction  a 
breach  of  all  precedent.  No  other  Court  would,  I  an 
sure,  listen  for  one  moment  to  this  appHcation  without 
having  the  warrant  before  it;  and  I  much  question 
whether,  if  we  made  the  order  for  the  bankrupt*s  dis- 
charge on  the  gaoler,  he  would  be  justified  in  obeying 
it.  He  is  liable  to  a  very  heavy  penalty  if  be  let  the 
prisoner  go  without  a  sufficient  authority;  and  if  he  dis- 
charged him  except  under  the  writ  of  habeas  corpus, 
it  is  questicmable  whether  he  would  not  be  liable  to 
the  penalty. 
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1884.  Sir  6.  Rose. — ^I  shall  be  misunderstood  if  in  any 

Ejcparte  thing  I  should  say  I  am  taken  to  imply  that  we  have 
JoNu.  ^Qy  power  in  this  proceeding  over  the  gaoler.  But,  as 
far  as  diese  preliminary  objections  are  concerned^  I 
think  it  must  be  ceded  that  we  have  a  general  juris* 
diction  upon  petition  touching  the  discharge  of  bank- 
rupts who  have  been  committed.  We  must,  at  all 
events,  hear  this  petitioUi  and  then  it  will  be  time  to 
say  whether  we  will  exercbe  such  jurMiction  as  we 
have,  or  whether  it  will  be  necessary  to  resort  to  the 
writ  of  habeas  corpus.  The  question  here  may  be, 
and  indeed  appears  to  be,  quite  independent  of  the 
warrant ;  and  were  we  to  proceed  by  habeas  corpus, 
and  then,  as  we  must  do,  confine  ourselves  strictly  to 
what  appears  on  the  face  of  it,  we  may  be  doing  the 
bankrupt  great  injustice.  What  he  says  is,  that  true 
his  answers  on  examination  may  appear  unsatisfactory, 
but  that  he  tendered  other  evidence  which  would  have 
made  his  answers,  which  before  appeared  unsatisfactory, 
perfectly  sufficient.  Now  the  warrant  would  only  con- 
tain his  answers,  such  as  they  actually  appeared  to  be, 
in  the  absence  of  the  odier  evidence  tendered,  and 
upon  the  face  of  the  warrant  his  commitment  would 
appear  justifiable,  and  we  should  accordingly  be  bound 
to  re-commit  him,  and  could  pay  no  attention  to  what 
he  alleges  would  be  the  effect  of  the  additional  evidence 
which  tiie  Commissioners  rejected.  For  these  reasons 
the  objections,  as  preliminary,  are  not,  I  think,  sus- 
tainable, and  we  ought  to  hear  this  petition. 

True  it  is  that  Lord  Eldon  had  been  in  the  habit  of 
refiising  to  attend  to  these  applications  upon  petition, 
but  I  confess  I  have  always  perhaps  felt  a  prejudice 
against  such  his  practice.    But  let  us  examine  whence 
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that  practice  arose.    Il  is  wUbv  every  one's  obsenra-       lB$4t. 
tion;tbfit  tfie  iqoifient  a  person  in  any  pcfcunii^.  diffi^      £rfvi» 


culties  isthrown  into  prison,  numerous  detainers. againsl 
bim  are  instantly  lodged  with  tbe'gaoler.  If  suoh.wera 
the  case  where  the  party,  is  committed  by  Commti*> 
sioners  in  bankruptcy,  although  the  Commissinniersy 
over  whom  the  Lord  Chancellor:  had  undoubted  juris* 
diction,  might  be  directed  by  the  Lord  GbanceUor.  to 
discharge  hips;  and  they  mig^t.direjDt  the  gaalte:tad* 
so  accordingly,  yet  on  apcouot  of  the  other  causes  of 
detention,  the  gaoler  would  be  justified  ip  refusing  to 
obey. the  order;  and,  upon  petition,  the  Iiord.  Gbsa- 
cellor  would  have  no  contr<Jling  power. over  him  to 
enforce,  obedience  to  the  Commissioners'  order.  But  if 
the  case  were  presented  to  him  upon  habe^^s  corpus  it 
would  be  very  different;  there  the  Lord  Chancellor 
would  have  power  also  over  the  gaoler,  notwithstand- 
ing ^e  detainers,  which  would  fall  to  the  ground; 
on  the  illegality  of  the  original  commitment  being 
shown,  the  Chancellor  could  at  once  discharge  the 
party.  Therefore  he  preferred  proceeding  by  habeas 
corpus.  And  if  I  saw  clearly  that  we  had  power  to 
issue  and  proceed  upon  the  writ  oriiabeascorpus^  I 
confess  I  also  might  be  induced  to  prefer  it,  for  -the 
same  reasons. 

But  this  is  a  subject  on  which  great  doubts,  dwell  in 
my  mind.  It  is  true  that  all  the  powers  which  the 
Lord  Chaneellor  had  in  bankruptcy  are,  by  the  1  &  S 
Will  4;  c.  56.  s.  2.,  transferred  to  this  Court ;  hot. did 
the  Lord  Chancellor  isspe  and  de^terHiine  upon  the 
writ  of.  habeas  corpus  as  sitting  in  bankruptcy  ?  I  am 
mcfined  to  say,  certainly  not.  He  did  so  83  sitting  on 
the  conmion  law  side  of  the  Co^rt  of  Ciianoery,  and  the 

VOL.  IV.  O  O 


JONlil. 


M6  CA8Z8  IV  BAVRBUFVOT^ 

1B84.       orden  he  made  were  neFer  drawn  up  by  the  <»fleer8  in 
Ex  Mfto      baidcruptcy,  but  by  the  Registrar  in  Chancery.   Neither 

^^^  the  Master  of  the  Rolls,  nor  the  Vice-Chancellor,  ever 
exercised  such  a  jurisdiction.  The  administration  of 
die  law  in  bankruptcy  never  gave  them  such  power. 
But  it  was  done  by  the  Lord  Chancellor  alone,  and  as 
Chancellor  only,  and  not  as  judge  in  bankruptcy;  and 
I  therefore  am  at  present  of  opinion  that  such  a  power 
was  never  transferred  to  this  Court,  and  that  we  have 
no  power  to  deal,  with  the  writ ;  at  least  our  power  is 
doubtful,  while  over  the  Commissioners,  to  compel 
them  to  hear  further  evidence,  (which  is  said  to  be 
the  object  of  the  present  petition,)  we  have  undoubted 
authority  by  means  of  the  intimation  of  our  opinion. 
It  is  true  we  could  not  compel  the  Commissioners  to  be 
satisfied  with  the  bankrupt's  answers,  and  might  not 
have  power,  therefore,  of  ourselves  to  order  the  bank- 
rupt's discharge.  But  even  to  that  extent,  an  inti- 
mation from  the  Court  of  its  propriety  would  he,  as  it 
has  been  for  years,  of  sufficient  efficacy ;  and,  at  aH 
events,  as  far  as  regards  compelling  them  to  hear  fiir* 
ther  evidence,  I  am  far  from  saying  that  this  Court  has 
not  the  means  of  compelling  the  Commissioners  to 
obey  the  Court's  order  to  that  intent. 

Sir  J.  Cross.-— I  was  perhaps  premature  fat  ex- 
pressing any  opinion  that  this  Court  had  power  to 
Issue  the  writ  of  habeas  corpus.  The  question  is  not 
now  before  the  Court,  and  I  confess  what  has  just 
faHen  from  Sir  G.  Rose  has  occasioned  me  to  entertafai 
some  doubts  upon  the  subject.  Yet,  regarding  this  as 
indisputably  a  matter  in  bankruptcy,  I  cannot  but  think 
that  suck  power  over  the  subject-matter  as  the  Lord 
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Chaiicell<»  had,  and  was  wont  to  exercise,  we  should  1834. 

have  under  section  2  of  the  1  &  2  Wiil.  4.  c.  56*,  and  em^wi^ 

that  we  might  therefore  issue  the  writ  in  this  case.  ^^^"' 
But  I  give  no  judicial  opinion  upon  the  subject. 


Erskinb,  C  J. — I  do  not  at  present  wish  to  give  any 
decided  opinion  upon  that  branch  of  the  subject;  but  I 
cannot  think  our  jurisdiction  to  proceed  by  habeas  cor- 
pus is  so  clear  as  to  induce  me  to  let  go  our  very 
manifest  jurisdiction  upon  petition. 

The  petition  was  then  gone  into,  but  it  appearing  that 
the  commitment  arose  out  of  answers  given  by  the 
bankrupt  to  questions  which  would  not  be  cleared  up 
by  the  additional  evidence  proposed  to  be  adduced, 

The  Court  dismissed  the  petition  with  costs. 


Ex  parte  Nathaniel  Gould  and  William  Whit- 
jfORB,  the  Creditors  and  the  Official  Assignees. — In 
the  matter  of  John  Robertson. 

In  this  case  the  commission  issued  on  the  ^rd  May  ii.andB.,paTt- 
IH22,  and  the  petitioners  Nathaniel  Gould  and  John  citontotbe 

commission. 
Mora  thtn  six.  yetrs  Imck  they  received  various  sums  of  money  on  tccouut  of  the  estate, 
having  a  set-o0  in  respect  of  their  bill  of  costs,  but  whicK  bill  they  did  not  deliver  to  the 
MtigMe  till  within  six  years.  Beyond  the  six  years  A,  and  fi«  (upon  an  agreement  that  A* 
should  pay  all  the  debts)  dissolved  partnership ;  and  the  assignee,  with  knowledge  of  this  fact, 
eontiaoed  to  employ  A*  alone  as  the  solicitor  to  the  commission,  and  no  attempt  was  made 
to  chaige  B.  with  the  monies  received  by  A.  and  B.  till  very  lately,  viz.  when  an  official  assig- 
nee was  appointed.  Nor  had  B.  ever  acknowledged  any  liability  to  account:— -Held,  Brst, 
tbat,  as  between  fi.  and  iht  crediion,  neither  the  statute  of  limitatioos,  nor  laches,  nor  other 
conduct  of  the  assignee,  would  operate  as  a  bar,  A.  and  B.  being  sMicitors  to  the  communion. 
But,  secondly,  that  as  the  assignee  was  able  to  recoup  the  estate,  he  could  not,  under  such 
circumstances  of  conduct  on  his  part,  oall  on  B.  to  account.  A,  had  become  bankrupt; 
tembie,  nevertheless,  that  he  or  his  assignees  were  necessary  parties. 

oo2 
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.  1 834.        Wybergh  ShaWf  and  James  Sionehoiue,  mete,  on  the  2Sd 

Exp^Tto      Jun^  18^»  chosen  asaigdees. 
and  twither.        Knight  and  Fyson^  under  the  firm  of  Knight,  and 
Fysan,,vrere  the  tolicitora  to'the  commisiion,  in  whidi 
capacity  large  aums,  being  part  of  the  estate  of  the 
bankrupt,  came  tuto  their  hands.    The  effects  of  the 
bankrupt  consisted  almost  exclusively  of  demands  for 
the  enforcing  and  recovery  of  which  it  became  neces- 
sary to  institute  legal  proceedings,    which  was    ac- 
cordingly done;   ai)d  the  sums  recovered  in  respect 
thereof  were  received  by  Knight  and  JPffsan,  as  such 
sdicitors  to  the  commission,  and  as  attomies  in  the  ac- 
tions, to  the  amount  of  4868/.  10s,  4id.    And  they  ako 
received  sums  of  money  in  respect  of  the  costs  of  some 
of  the  actions  ;  and  also  ISO/.,  which  was  paid  to  them 
by  check  by  Mr.  NeaU^  on  ^ccpiant  of  the  bankrupt's 
estate.    Out  of  the  monies  so  received  they  made  va- 
rious payments,  on  account  of  the  bankrupt's  estate, 
to  the  amount  of  3658/.  5«.  6c/.     About  the  year  1824 
Shaxo  became  bankrupt.      In  March  1825  an  audit 
meeting  was  held,  in  the  matter  of  the  bankn^tcy  of 
JRobertson,  for  the  purpose  of  auditing  the  asaigQeea' 
accounts  and  declaring  a  dividend,  when  an  account 
of  the  receipts  and  payments  under  the  bankruptcy 
was  produced  and  allowed  by  the  Commissioners,  in 
which  Gould  was  debited  with  the  sum  of  3364/.  0^ .  QcL, 
part  of  the  3658/.  5s,  6d.  which  Knight  and  Fyson  had 
paid  into  the  banknipt's  hands;  and  he  was  credited 
with  various  payments  made  on  account,  amounting  to 
311/.  9s.,  but  he  was  not  credited  with  any  of  the  pay- 
ments made  by  Knight  and  Fyson  in  respect  of  tUe 
actions  which  had  failed;  and  on  the  account  there 
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appeared  to  be  a  balanee  due  {rom  Gciukl  of  S0S9L  iftS4. 
11*.  9d.  The  account  was  drawn  up  and  prepared  by  jT  [^ 
Knight  9i,nd  Fyson,  and  Gould  was  thereupon  informed  Ja^I^I^ 
that  the  difference  between  the  3S64Z.  Os,  9d.  and  4500/., 
part  of  the  4i868Z.  10$.  4kL  which  was  recovered  from  a 
debtor  to  the  estate^  was  retained  by  Knight  and  Fyson 
on  account  of, their. costs  incurred,  not  only  in  that 
action,  l^ut  generally  as.  solicitors  under  the  commission, 
and  that  the  supi  of  3364/.  0*.  Qd.,  which  had  been  paid 
into  the  bank,  was  all  the  money  which  it  was  neces- 
sary tov  :GouId. to  account  for.  Knight  and  Fyson 
further  represented  to  Gould,  that  the  other  sums  re- 
ceived of  them  would  be  set  against  the  costs  incurred 
and  due  to  them  in  the  several  actions,  and  the  costs 
which  they  had  paid  in  respect  of  the  actions  which 
had  fyiled,  and  that  the  same  would  properly  form  the 
subject  of  a  future  account,  and  ought  not  to  be  intro- 
duced into  the  account  then  to  be  audited.  Gould^ 
confiding  in  the  representations  of  Knight  and  Fyson, 
and  the  correctness  of  the  account  so  drawn  out  by 
them,  signed  and  verified  the  same.  At  the  meeting 
a  dividend  of  1*.  in  the  pound  was  declared,  the  total 
amount  of  which  dividend  was  1955Z.  This  sum  was 
paid  over  by  Gould  and  his  co-assignee  to  Knight  and 
Fyson,  for  the  purpose  of  their  paying  the  dividend  to 
the  creditors  who  should  apply  for  the  same. 

The  partnership  between  Knight  and  Fyson  was  dis- 
solved in  May  1826. 

In  the  early  part  of  the  year  1826  Gould  was  in 
Holland,  but  on  his  return  to  England,  in  the  month  of 
August  1826,  he  wrote  to  Knight  (to  whom  it  is  alleged 
by  him  and  Fyson,  that  Knight  and  Fyson  had  en- 
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1834.       trusted  tbe  principal  management  of  matters  connected 
^~^      with  the  bankruptcy,)  a  letter  dated  the  21st  August 

aj'ai^tf.  ^^^>  ""■g'ng  ^i«n  t^  ba^e  all  accounts,  relating  to  the 
affairs  of  the  bankruptcy,  brought  to  a&ial  settlementi 
Knight  delayed,  under  various  pretences^  to  furnish 
any  account,  and  Gould  finally  threatened  to  institute 
proceedings  against  Knight  and  Fyion,  in  default  of 
his  receiving  such  account.  In  October  1827,  Gould 
received  from  Knight  an  account  entitled,  *'Dr.  Knighi 
and  Fyson^  in  cash  account  with  tbe  estate  of  JohM 
Robertson^  Cr/'  which  account  was  as  follows :— 
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1334.  In  this  atcount  Knight  and  Fyson  appeared  to  be 

£x  parte  debited  with  several  sums  received  by  them  from  the 
and  ftnother.  ^^^^I'^i  persons  on  account  of  the  estate,  amounting  in 
the  whole  to  4997/.  5^.  4r/.,  and  were  credited  with  the 
several  sums  before  mentioned  to  have  been  paid  by 
them  on  account  of  the  said  estate,  including  the  S364/. 
Of.  9<f.,  and  amounting  in  the  whole  to  3658/«  5s.  6d., 
and  they  also  took  credit  for  1200/.  as  the  .amount  of 
their  costs,  no  bills  of  costs  having  been  then  delivered ; 
and  upon  the  account  there  appeared  to  be  a  balance 
of  138/.  19«.  \0d.  due  from  Knight  and  Fyson  to  the 
estate.  The  account  was  stated  to  be  incorrect  in 
•  various  particulars  mentioned  in  the  petition,  the  bill 
of  costs  of  Knight  and  Fyson  relating  to  the  bank- 
ruptcy, when  taxed  as  after  mentioned,  including  the 
costs  of  the  actions,  amounting  only  to  1056/..  17^. 
7c/.,  leaving  a  balance  of  461/.  lds«  Sd.  in  their  han^a- 
At  the  same  time  Knight  furnished  Ootdd  with  ano- 
ther account,  entitled,  **  Knight  and  Fyson  in  Cash  Ac- 
count with  the  Assignees  of  John  Robertson^'*  which 
-  stood  as  follows : — 

B. 

Knight  tnd  Fywn  in  Cuh^ikccount  wiib  th«  AssigiiMs  of  -Jo&a  'EUberttm* 


To  amount  of  51  dividends    £.    i.  d. 

paid  as  per  list,  and  le-    . 

ceipts 1784  5  6 

Amount  not 


1825.  £.    s.  d. 

March  28*  By  cash,  per 
check,    to 


5aj    divi- 
endt....  1955  0  0 


There  appeared  to  be  a  balance  of  170/.  14tf.  6d.  due 
froin  Knight  and  Fywn  to  the  estate  in  respect  of  the 
dividends.  Gould  did  not  receive  any  IhII  of  costs  of 
Knight  and  Fyson  relating  to  the  bankruptcy;  at  the  time 
the  accounts  were  furnished  to  him,  or  until  July  18S8, 
when  the  same  was  delivered  in  consequenoe  of  tlie 


CASES  IN  BANKRUPTCY.  563 

proceedings  of  Gould.     Oottif  applied  to  Knight,  on        1834. 
behalf  o( Knight  and  Fysoinf  to  take  steps  for  auaitihg      EK^uie 
and  finally  settling  die  accountSy  and  he  firom  time  to    ^Q^^^o^er. 
Ume  pramised  so  to  do,  but  took  no  proceedings  for 
that  purpose.    In  the  early  part  of  the  year   1828 
Gould  vent  abroad  to  America^  and  did  not  return  till 
October  1828.     In  July  1829  a  commission  issued 
against  James  Stonehouse,  who  died  shortly  afterwards. 
On  GouWs  return  from  America,  and  in  October 
1828,  he  made  applications  to  Knight ,  on  behalf  of 
Knight  and  Fyson,  for  '  the  books  and  papers  relating 
to  the  bankruptcy,  and  for  a  statement  and  settlement 
of  the  accounts,  but  he  received  no  answer  to  such 
applications.     Gould  since  discovered  that  Knight  had 
then  absconded  from  his  creditors,  and  did  not  return 
until  the  latter  part  of  the  year  1830;  and,  on  his  re- 
turn, a  commission  issued  against  him.     At  a  meeting 
of  the  creditors  of  Robertson,  on  the  19th  April  1831, 
Gould  was  appointed  sole  assignee.    During  the  year 
1881,  and  previously  to  October  18S2,  Gote^i  caused 
repeated  applications  to  be  made,  as  well  to  Knight  as 
to  Fyson,  for  the  purpose  of  obtaining  a  statement  and 
settlement  of  the  accounts,  and  the  particulars  of  their 
bin  of  costs,  but  they,  from  time  to  time,  neglected  to 
comply;  Fyson  alleging  that  Knight  having  had  the 
whole  management  of  the  affairs,  was  the  only  person 
who  could  make  out  the  proper  accounts ;  and  Knight 
alleging,  that  the  assignees  under  his  commission,  or 
JFyson,  had  possession  of  all  the  books  of  the  firm  of 
Knight  and  Fyson,  and  that  without  such  books  he 
oould  not  n^ake  out  the  accounts.    In  October  1832> 
an  application  was  made,  on  behalf  of  Gould,  to  Mr. 

FanSf  for  an  order  and  summons  to 


Govt» 
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^^M,  conpel  Knight  and  J^yf  m  to  acccmnt  for  their  receipts 
EMfmu  ^^^  paymeiits  on  acceunt  of  the  estate;  and  thereupon 
the  petitioner^  William  Whitmarey  was  appointed  offif 
cial  assignee^  Whiimore  repeatedly  endeavoured  to 
obtain  a  settlement  of  the  accounts  from  Knight  and 
JFyson,  without  success.  In  January  1833  the  petition- 
ers applied  for  and  obtained  a  summons  from  the  Com- 
missioner, in'  pursuance  of  which  Knight  attended  the 
Commissioner,  bnt  Fyson  did  not  attend;  and  the 
Commissioner  issued  a  new  summons  for  the  attend* 
ance  of  Knight  and  Fyson  on  the  Sd  February  1838« 
On  the  said  2d  February  1833,  Knight  and  Fyson  a<^ 
tended  before  the  Commissioiner,  and  Fyson  contended 
that  be  was  not  liable  for  any  of  the  sums  received  by 
Knight  and  Fyson  on  account;  but  the  Commissioner 
was  of  opinion,  that  Knight  and  Fyson  were  jointly 
liable  for  such  monies,  and  thereupon  Knight  and  Fyson 
promised  to  render  an  account,  and  to  deliver  in  the 
particulars  of  their  bill  of  costs,  within  a  month  fhmi 
that  date.  The  delivery  of  the  bill  of  costs  was,  by 
various  pretences,  delayed  till  July  1833,  and  no  ac- 
count of  (he  receipts  and  payments  of  Knight  and 
Fyson.  Gould  immediately  caused  the  bill  of  costs  to 
be  taxed,  but  Knight  and  Fyson  did  not  either  of  them 
attend  on  tire  taxation,  although  served  with  summonses 
for  that  purpose;  and  on  the  18th  September  1839 
the  Commissioner  taxed  the  costs  at  1011/.  15».  7^ 
exclusive  of  the  costs  of  the  action  against  Mudiif 
which  amounted  to  46/.  2s.  After  the  taxation,  OomkI 
made  several  applications  to  Fyson  for  a  statement  of 
the  account  and  payment  of  the  balance.  Bnt  sueli 
appHcations  having  proved  unavailing,  the  petitioiierB 
another  summonff,  in  porsuance  ef  wUeb 
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Fyson  attended  before  the  Commissioner  on  the  9th        1854. 
February  18S4,  and  was  examined;  when  he  stated  hid       ^i^^^ 
ignorance  of  the  affairs  of  Knight  and  Fyson,  but  pro-       9^^^\ 
wised  that  if  a  copy  of  the  account  furnished  by  Knight 
waa  delivered,  he  would  examine  it  with  the  books  of 
the  firm,  with  a  view  of  ascertaining  its  correctness. 
A  copy  was  accordingly  furnished  him,  and  he  was 
again  examined,  and  in  his  examination,  signed  by  him, 
stated,  that  he  had  examined  the  two  accounts  marked 
A«  and  B«,  being  the  two  accounts  hereinbefore  men^ 
tioned  to  have  been  delivered  to  Gould  in  October 
1827,  with  a  ledger  of  the  late  firm  of  Knight  and 
F^^an  ;  that  the  two  first  items,  on  both  sides  the  ac* 
count,  were  not  in  that  ledger,  and  that  the  previous 
ledger  had  been  mislaid,  but  that  the  ledger  which  Fyson 
did  see  commenced  with  bringing  forward  a  balance  on 
the  debit  side  of  the  account  of  Til,  correspondm^ 
hi  amount  with  the  two  first  items  on  that  side  ot  the 
account  A. ;  that  on  the  other  side  of  the  account  there 
was  a  balance  or  sum  brought  forward  exceeding  the 
amount  of  the  two  first  items  on  that  side  of  the  ac^ 
ooont  by  1/.  5^. ;  that  the  sum  of  ISO/,  on  the  cr^it 
side  of  account  A.  was  twice  credited  and  once  debited, 
leaving  the  result  in  that  respect  the  same  as  in  accomrf 
A. ;  that  there  were  four  items  in  the  ledger  lor  coeCs, 
two  for  monies  received  for  costs,  and  two  for  biDs  of 
costs,  making  a  difference  of  712^  Ss.  11d,m  favour  of 
the  estate;  that  the  item  of  ISOO/.  of  course  did  not 
appear  in  the  books.    And  he  stated  that  he  believed 
llie  account  A.,  subject  to  the  above  observations,  to 
be  a  correct  account  of  the  monies  received  and  paid 
by  the  late  firm  of  Knight  and  Fyson,  on  account  of 
t]be  estate;  and,  from  an  examination  of  the  ledger 
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18S4.  to  which  he  referred,  he  believed  that  the  item  of 
£x  fiaik  4>0O(M.  and  the  three  following  items  on  the  credit  side 
•■duMtbw.  ^^  ^^^  account  A.,  were  received  by  Knight,  on  ac- 
count of  the  firm  of  Knight  and  Fyson,  at  the  respec- 
tive times  mentioned  in  that  account.  And  he  stated, 
that  he  found,  by  an  examination  of  the  same  ledger, 
that  a  sum  of  1955/.  was  received  by  Knight,  on  ac- 
count of  the  firm,  for  the  purpose  of  paying  dividends, 
and  that  it  was  credited  in  the  same  account,  with 
other  items,  to  the  estate  of  Robertson,  as  cash  received 
to  pay  dividends.  And  Fyson  further  found  by  the 
ledger,  that  sums  were  paid  by  the  firm  00  account  of 
dividends,  to  the  amount  of  1723/.  I8s.  5d.,  or  10«.  more 
or  10s*  less.  And  he  stated,  that  in  reference  to  the 
items  relating  to  the  bills  of  costs  which  were  in  the 
ledger,  and  were  not  mentioned  in  the  account  A.,  there 
was  a  debit  and  a  credit  of  45/.  Ss.  in  respect  of  the  ac- 
tion against  one  Mudie,  and  a  sum  of  1S3/.  10^.,  ere-' 
dited  as  received  for  costs,  in  respect  of  the  action, 
against  Messrs.  WUUams,aBum  of  61/.3«.  Id.  charged  to 
the  debit  of  the  account,  as  the  amount  of  the  taxed  bill 
to  the  choice  of  assignees;  and  further,  that  if  that  item 
was  included  in  the  bill  delivered  by  Knight  to  the  as-, 
signees,  it  would  make  the  cash  balance  so  much  the 
larger ;  and  he  further  stated,  that  he  generally  made 
the  entries  in  the  cash  book  of  the  firm. 

By  the  petition  it  was  contended,  according  to  such 
statement  of  Fyson  and  the  corrections  made  by  him 
in  the  account  A.,  there  remained  a  sum  of  468/.  9s.  Sd., 
due  to  the  estate  of  the  bankrupt  in  respect  of  the 
sums  received  by  Knight  and  Fyson  as  solicitors  under 
the  commission,  for  the  behoof  of  the  creditors,  ex- 
dusive  of  the  170/.  I4a.  6d.  being  the  amount  of  divi« 
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dends  left  in  their  hatids  and  not  pfdd  oyer  by  them;  1884. 
and  that  Fysan  ought  to  pay  the  sums  to  the  peti-  ^Tm^ 
tioners,  they  being  wiUing,  on  being  indempifted  by  ^  fry^jjV,^ 
him/  to  permit  him  to  use  their  names  in  ai^y  pro- 
ceedings which  he  might  be  advised  to  take  ag^st 
Knight  or  bis  assignees.  And  the  petition  prayed 
that  Fysan  might  be  ordered  to  pay  to  the  peti* 
tioners  the  sum  of  461/.  I9s.  3d.  and  1702.  I4f§.  6d, 
together  with  interest,  or  for  ap  account  of  aH  sums 
of  moi^ey  received  by  Knight  and  Fyson  on  account 
of  the  estate^  and  sll  payments  made .  by  them  on 
account  of  the  estate,  including  all  sums  due  to 
them  from  the  estate  in  respect  of  their  bills  of  costs 
as  soUcitors  under  the  commission ;  and  also  to  take  an 
account  of  all  sums  of  money  received  by  them  for  the 
purpose  of  paying  the  dividend,  declared  under  the 
commission,  and  not  appli^  by  them  in  payment  of 
such  dividends,  and  for  interest  thereon* 

In  answer. to  the  petition  an  aflSd^vit  was  sworn  by 
Mr.  Fywn,  which  stated  that  the  partnership  between 
Knight  and  Fyson  was  dissolved  on  the  12tl)j^jMay 
18^,  and.  that  notice  of  such  dissolution  was  only  ad- 
vertised in  the  London  Gazette  of  the,  13t]^  of  May 
IQ^.  That  the  memorandum  of  the  dissolution  con- 
.tained  (inter  alia)  tl^e  following  stipulation  or  agree- 
ment,— '^  All  debts  owing  by  the  present  firm  of 
Knight  Bnii  Fyson  to  be.pa^d  by  Mr.  Knight.^^  That 
immediately  upon  dissolution  deponen^t  entered  into 
partnership  with  Beck^  and  took  offices  in  Loth- 
bpry,  and  that  the  clients  of  the  firm  of  Knight  and 
Fyson  either  caused  their  papers  to  be  removed  to 
deponent's  new  firm  of  Fyson  and  JSccA,  and  confided 
their  busmess  ,to  such  new  firm,  or  left  the  same  with 
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1SS4.  KnifhS  at  his  offices  in  Basinghall  8treet|  and  em- 
ployed him  to  conduct  their  business  on  bis  own  indi- 
vidual aecount  as  their  separate  solicitor^  That  the 
as^gnees  of  MoberUon,  after  the  dissolution,  and  with 
fiill  knowledge  thereof,  employed  Knight  as  their  sepa- 
rate solicitor  in  the  business  of  the  commission.  That 
deponent  apprised  all  persons  who  applied  to  him  for 
the  payment  of  any  sum  of  money  owing  by  the  firm 
of  Knight  and  Fynon^  that  Mr.  Knight  was  bound  to 
pay  erery  outstanding  engagement. of  that  firm.  That 
Knight^  who  continued  -to  carry  on  business  oil  his 
separate  account  at  fasinghall  Street  aforesaid,  from 
May  1826  down  to  about  November  1828,  would  have 
paid  the  assignees  any  demand  they  might  have  had  upon 
him,  if  proper  steps  had  been  taken  by  them  for  that 
purpose  in  the  year  1826,  or  in  the  year  1827.  That 
tubsequent  to  the  interview  with  Goulds  referred  to  in 
deponent's  examination,  on  the  24th  of  March,  no  appU- 
eadon  was  made  to  deponent  touching  the  commission, 
or  the  proceedings  thereunder,  or  the  accounts  of  papers 
relalyig  thereto,  until  on  or  about  the  27th  November 
1832,  except  that  deponent  believes,  that  in  or  about  De- 
cember 1831,  and  January  1832,.  Messrs.  Hasfam  and 
Biichoff,  the  present  solicitors  of  the  assignees,  or  one 
of  them,  called  at  the  office  of  deponent  for  the  pur- 
pose of  speaking  to  deponent  respecting  the  commis- 
sion, or  matters  relating  thereto,  but  deponent,  begin 
unacquainted  with  the  business  and  affairs  of  the  com- 
mission, referred  them  for  any  information  they  might 
Inquire  to  Kjiight^  and  the  deponent  had  not,  as  he 
believes,  any  personal  interview  with  them  on  the  sub- 
ject until  the  deponent  was  summoned  to  attend  before 
the  Commissioner  in  the  beginning  of  1833 ;  but  that 
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about  die  27th  November  18SS,  deponent  received  a       18S4. 
letter  addressed  to  Knight  and  Fyson  from  Mr.  Wittiam      fg^ptiie 
Whitmaref  requesting  to  be  furnished  with  their  bill  of 
costHy  of  which  letter  a  duplicate  was  also  sent  to  Mr. 
Kniffht.    Which  letter  the  deponent  answered  as  fol- 
lows : — **  In  answer  to  your  letter  of  yesterday  I  beg 
to  state»  that  during  my  partnership  with  Mr.  Knight 
die  business  of  this  commission  was  conducted  by  him 
exclusively,  and  that  at  the  dissolution  of  our  partner- 
ship, which  took  place  in  May  1896,  the  proceedings  were 
continued  with  him  by  the  assignees.     Samuel  Fys&n.** 
That  the  iSrst  summons  served  on  deponent  was  on  the 
Sd  February  1833,  when  the  deponent  attended  before 
the  Commissioner.    That  the  question  whether  or  not 
deponent  was  liable  for  any  of  the  sums  of  money  used 
by  Knight  and  Fyson,  on  account  of  the  assignees,  had 
never  been  discussed  before  the  Commissioner,  nor 
had  the  grounds  upon  which  deponent  contended  that 
he  was  not  liable  been  ever  stated  to  the  Commissioner. 
That  on  the  16th  September  1833,  a  summons  was  left 
at  deponent's  office,  calling  upon  him  to  attend  before 
the  Commissioner  on  the  then  ensuing  Wednesday, 
and  thereupon  deponent  wrote  to  Messrs.  Haslam  and 
Bischoff,  the  solicitors  of  said  assignees,  begging  them 
to  postpone  the  meeting,  and  then  proceeded  as  fol- 
lows : — "  A  summons  was  left  with  one  of  my  clerks 
this  morning,   calling  upon  me  to  attend  a  meeting 
before  Mr.  Commissioner  Fane^  on  Wednesday,  with 
the  view,  as  I  collect  from  the  concluding  paragraph, 
of  finishing  the  taxation  of  the  bills  made  out  and  ren- 
dered to  you  by  Mr.  Knight^  under  the  commission 
against  Mr.  John  Robertson.    As  regards  the  taxation 
of  the  bills  it  is  impossible  that  I  can  render  any  assist- 
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.1SS4.  ance,  being  (as  I  have  already  stated)  wholly  unac- 
kzpute  quainted  with  every  part  of  the  business  transMte4 
iad  tttt^Lr.  ^^'^^  ^^^  comnussion.  You  are  aware  that  I  do  not 
.consider  myself  in  any  way  responsible  or  accouptable 
to  the  assignees,  but  if  it  be  wished  that  I.sbould 
attend  the  oomrnissionj  I  shall  be  ready  to  do^so  at 
any  time  after  the  present  week,     Samuel  Fysm^ 

Messrs.  Hadam  and  BiscApff  wrote  to  deponept  in 
answer  as  follows : — '*  He  Robertson.  Sir,  The  objeot 
(of  the  meeting)  is  to  complete  the  taxation  of  the  bill, 
and  get  the  Commissioner's  allocatur,  in  order  that  the 
cash  account  may  be  completed,  and  the  correct  balaftce 
in  the  hands  of  Knight  and  Fyson  ascertiuned,  for 
which  the  assignees  hold  you  liable.  If  this  is  to  be 
the  subject  of  further  proceedings  the  assignees  are 
desirous  of  not  losing  time,  but  I  was  also  desirous 
you  should  have  bad  an  opportunity  of  stating  any  of 
your  objections.  Chas*  Bishoff.^  That  he  replied 
as  follows,  on  the  16th  September  1838 :— '' Sir,-^ 
I '  beg  to  state,  that  I  know  nothing  of  any  cash 
account  between  the  late  firm  q{. Knight  and  F^san 
and  the  assignees  of  Mr.  /•  Robertson^  and  that  I  have 
never,  to  my  knowledge,  seen  any  such  accooot.  It 
seems  to  me,-  therefore,  that  my  total  ignorance  of  the 
subject-flatter  of  the  meeting  cm  Wednesday  most 
render  my  attendance  before  the  Commissioners  useless. 
I  certainly  do  intend  to  resist  any  claim  the  assigjieea 
may  make  upon  me  in  respect  of  any  balance .  (if  ba- 
lance there  was)  in. the  hands  of  Kni^and  Fyeam, 
when  that  partnership  was  dissolved.  SamL  Fymm.** 
That  from. the  first  application  made  to. this  deponent 
by  Gould,  down  to  the  present  time,  deponent  has  on 
no  occasion  acknowledged  or  admitted  any  lidbility  to 
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the  amgnees,  or  made  atoy  promise  to  pay  them  any        1834. 
sum  whatever,  but  bad,  on  the  contrary,  always  insisted      ek  pvto 
that  lie  was  not  liable  or  accountable  to  them.    That     >^°^|^ 
no  proceeding  was  ever  instituted  against  deponent  in 
respect  of  any  sum  of  money  alleged  to  be  due  to  the 
assignees  from  Knight  and  Fyson,  until  he  was  served 
with  the  petition. 

Mr.  Bethell,  and  Mr.  Follett,  for  the  petitioner. 

Ebskine,  C.  J. — I  see  the  petition  prays  an  account 
against  Knight  and  Fyson  jointly.  Either  Knight^  or 
his  assignees,  ought  therefore  to  be  brought  before 
the  Court, 

Mr.  Bethelly  and  Mr.  FolUt,  for  the  respondent  JPyfon, 
however,  waived  that  objection. 

« 
Mr.  Russell,  for  the  petitioner,  stated  the  facts  of 

the  petition. 

Mr.  BetheU,  and  Mr.  FoUett.  The  assignees .  now 
seek  to  charge  Mr.  Fyson  with  that  for  which  they  have 
Virtually  agreed  they  should  not  charge  him.  It  is  to 
be  remembered  that  this  is  an  application  for  the  sum- 
mary interference  of  this  Court ;  an  application  which 
this  Court  could  not  exercise  any  jurisdiction  over, 
(except  so  far  as  to  refuse  it,)  if  Knight  and  Fyson  had 
not  been  the  solicitors  to  the  commission.  But,  never- 
theless, to  entitle  the  assignees  to  this  summary  assist-  • 
ance,  they  must  show  that  they  have  a  good  equitable 
case, — that  they  have  not  (in  equity  at  least)  waived 
their  claim  against  Mr.  Fyson.  It  is  quite  clear 
from  the  facts  of  this  case,  that  the  assignees  were  fully 

VOL.  IV.  P  P 
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18S4.  aware  of  the  retirement  of  Pyton  from  the  psriner- 
Ksptfte  *^'P'  With  this  knowledge,  however,  they  have  con- 
tinued to  trust  Knight  alone ;  and  have,  by  continuing 
to  employ  him  as  the  solicitor  to  the  commission,  treated 
him  as  the  party  solely  responsible  to  them.  This  they 
have  done  ever  since  the  year  1826 ;  and  it  is  now  too 
late  for  them  to  come,  upon  equitable  grounds,  fbr  the 
summary  exercise  of  this  Court's  jurisdiction.  If  parties 
apply  to  equity  it  is  a  well-known  maxim,  that  they 
must  come  promptly.  But  the  present  claim  is  barred 
at  law  by  the  statute  of  limitations.  The  monies  now 
claimed  from  Fyson  were,  as  the  petition  itself  alleges, 
paid  to  him  more  than  six  years  back.  \\\  Short  v.  AVCar^ 
thy(a)y  G ranger  y.  George  (b),  Battley  v.  Faulkner  {c)y\t 
was  decided,  that  the  time  from  which  Uiis  statute  would 
commence  its  operations  was  the  cause  of  action,  and 
not  the  period  when  the  discovery  of  the  cause  of  action 
took  place,  except  in  cases  where  the  discovery  Was 
prevented  by  fraud. 

First,  then,  there  is  no  legal  liability;  and,  2ndly, 
there  is  no  equitable  circumstance  entitling  the  peti* 
tioners  to  the  relief  which  they  ask,  that  being  in  effect 
more  than  a  Court  of  law  could  give  them.  Suppose 
an  action  had  been  brought,  the  plea  of  the  statute 
would  have  been  an  absolute  bar;  for  there  is  no  excep- 
tion in  the  statute  in  favour  of  a  case  like  the  present ; 
there  was  no  continuing  account  as  against  Fy90n^ 
nor  any  fresh  promise  to  pay  the  debt  under  Lord 
Tenterderis  act  (rf ).  For  it  is  quite  clear  that  Knight*^ 
conduct  could  not  raise  a  promise  against  Fyson; 
and  even  to  bind  himself,  Knight's  promise  must  have 

(a)  6  B.  &  Aid.  626.  (6)  7  D.  &  R.  729. 

(c)  3  B.  &  Aid.  288.  (d)  9  G.  4.  c.  14, 
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been  in  writing,  which  no  where  appears  to  have  baen       ISSi. 

given.  In  a  bte  eaasi  where  a  partnership  had  been  die*      s^^^ 

solved,  and  there  was  an  undertaking  by  the  remaining    ^IJJlIjL. 

partner  to  pay  the  debt,  and  a  creditor  of  the  partner-    • 

ship,  with  a  full  knowledge  of  these  facts,  had  long 

after  continued  his  dealings  with  the  remaining  partner. 

and  to  trust  him  for  the  debt,  (in  effect,  though  not  in 

fiiet,  acquiescing  in  the  terms  of  the  dissolution,  and  re* 

garding  the  remaining  partner  as  the  one  solely  respon- 

rible,)  the  Court  of  King's  Bench  would  not  sanction 

any  daim  against  the  retiring  partner;  and  such  is 

the  modern  doctrine  the  Courts  of  common  law  art 

now  inclined  to  abide  by,  though  they  formerly  held 

otherwise  (a).   The  justice  of  such  doctrine  is  manifest  i 

for,  as  in  this  case,  had  the  conduct  of  the  creditor 

been  different,  the  retiring  partner  might  long  sinca 

have  compelled  his  former  partner  to  pay  that  which, 

by  the  terms  of  the  dissolution,  he  was  bound  to  payt 

Sir  G.  Rose. — The  defences  you  set  up  are  not  con- 
clusive, because  the  parties  before  us  were  the  solicitors 
to  the  commission,  over  whom  this  Court  would  hold  the 
power  of  a  special  interposition.  The  circumstances 
of  the  defence  are,  however,  material,  as  they  tend  to 
guide  us  in  the  exercise  of  our  discretion, 

Erskike,  C.  J. — This  Court  has  held  parties  bound 
^ven  for  a  longer  time  than  exists  in  the  present  case. 
The  situation  which  Messrs.  Knight  and  Fyson  held 
was  that  of  trustees,  and  they  are  regarded  just  the 
same  as  receivers  in  Chancery,  or  as  assignees  in  bank- 
ruptcy. It  is  not  as  a  question  between  party  and 
party  that  the  Court  looks  at  it,  but  as  between  an 

(a)  See  Thompson  v.  Percival,  5  B.  &  Adol.  925. 

PP  2 
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1894.        officer  of  the  Court  and  the  bankrupt's  estate,  and  the 
ETnirie      due  administration  of  the  eftects  which  this  Court  is 
■nd'tiwiktr.    b^'uwd  to  provide  for. 

Mr.  Betkell,  and  Follett.  We  are  quite  content  to 
look  at  the  facts  as  materials  merely  for  the  guidance 
of  the  Court's  discretion ;  and  we  rely  on  the  facts, 
especially  when  the  Court  remembers  that  the  present 
application  is  not  purely  to  benefit  the  estate  ;  for  to 
that  the  assigneesi  having  trusted  the  funds  out  of 
their  hands,  still  remain  personally  responsible,  and 
Gould  being  solvent  the  estate  can  suffer  no  injury. 
This  should  be  looked  at  as  a  petition  for  the  as- 
signees' own  benefit, — for  his  indemnity, — as  a  mere 
demand  by  him  for  money  had  and  received  ;  and  the 
Court  should  then,  in  that  view,  deal  with  the  facts, 
and  decide  whether,  under  the  circumstances  of  the 
laches,  of  which  the  assignee  has  been  guilty,  the 
claim  now  made  is  justified  against  a  party,  who  would 
thereby  be  most  materially  injured  by  the  consequence 
of  such  laches. 

Mr.  Russell,  in  reply.  First,  it  is  said,  that  the  sub- 
sequent dealings  which  were  had  with  Mr.  Knight, 
and  his  continued  employment,  have  discharged  Mr. 
Fyson  from  those  liabilities  which  prior  to  the  dissolu- 
tion of  the  partnership  he  had  clearly  incurred,  both 
as  a  partner  and  also  as  one  of  the  solicitors  to  the 
commission.  And,  secondly,  it  is  said,  that  the  lapse  of 
time  is  a  sufficient  protection  to  Mr.  Fyson. 

As  to  the  first  point, — if  he  were  merely  to  be  re- 
garded as  an  ordinary  trustee,  he  having  once  taken 
upon  himself  the  office,  could  not  by  any  act  of  his 
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own  (in  this  case  by  the  dissolution  of  the  partnership       1884. 
or  otherwise)  discharge  himself  of  the  trust.    But  the      exma 
peculiar  relation  in  which  Mr.  Fysan  stands  in  this    ^^^^^ 
case,  renders  it  still  less  possible.     He  was,  as  solicitor 
to  the  commission,  with  a  clear  knowledge  that  he  had 
the  funds  of  the  creditors  in  his  hands,  in  every  way 
bound  to  account.    When  the  dissolution  took  plac<e 
he  was  bound  to  see  that  so  important  a  trust  as  that 
reposed  in  him  was  fully  performed  ;  he  was  bound  to 
see  that  Mr.  Knight  properly  accounted;  and  he  should 
then  have  wound  up  his  accounts  with  the  assignee. 
This  he  has  omitted,  and  certainly  if  any  party  has 
been  grossly  guilty  of  laches  it  is  Mr.  Ft/son  himself. 
But  it  is  said  that  the  conduct  of  the  assignee  has  dis- 
charged him ;  that  certainly  could  not  be ;  for  though 
at  law  the  assignee  may  be  considered  the  real  owner 
of  the  estate,  and  capable  of  entering  into  any  agree- 
ment, except  such  as  acts  of  parliament  forbid,  yet  in 
this  Court,  as  in  every  other  Court  of  Equity,  the  as- 
signee is  but  a  mere  trustee  himself.     It  is  as  be* 
tween  the  creditors  and  Mr.  Fyson  that  the  Court 
must  say  how  far  the  conduct  of  the  assignee  is  to  be 
binding.    And  standing  in  the  peculiar  relation  of  soli* 
citor  to  the  commission  and  of  trustee  for  the  creditors, 
it  is  impossible  that  any  conduct  of  the  assignee  could 
discharge  him,  although  perhaps  as  between  Mr.  Fyson 
and  the  assignee  simply,  it  might  have  had  such  an 
effect. 

Secondly,  in  the  case  of  Pritchard  v.  Draper  (a), 
liOrd  Brougham  held,  that  a  bill  which  was  taxablei 
and  which  had  not  been  delivered  one  month  before 
the  suit  was  instituted,  according  to  the  provisions  of 

(•)  1  Russ.  U  Myl.  191. 


GOULO 
MM  AMUMK. 


666  CAS£fi  m  DAKKftUPTCY. 

1SS4.  the  •  Geo.  i.  c,  26.  a.  88.,  could  not  form  a  good  title  to 
%x^pf^  institute  a  bill  in  equity*  So  that  the  statute  of  litiii*^ 
t&tion  cannot  apply  to  this  casei  as  this  claim  could  not 
arise  until  after  the  taxation  of  the  bill,  which  is  con- 
siderably within  the  six  years,  when  only  it  could  be 
eseertained  what  the  balance  due  from  Knight  end 
F^on  really  was.  Besides,  the  situation  of  Mr.  Fj^ 
son  standing  in  the  relation  of  solicitor  to  the  commii** 
slon,  was  that  of  trustee  for  the  benefit  of  the  eredi*- 
ton  of  the  bankrupt,  under  whose  commission  they  had 
proved  \  and  it  has,  in  numberless  instances,  been  de^ 
cided,  that  a  trust  takes  a  case  out  of  the  operfttion  of 
the  act 

Ersk!ne,  C.  J. — Tliis  is  not  the  case  of  an  ftppli«> 
Cfttion  at  the  instance  of  creditors,  calling  upon  the  as* 
signee  and  the  solicitor  to  the  commission  to  account 
for  monies  come  to  their  hands,  and  praying  the  Court 
to  exercise  its  jurisdiction  for  the  protection  of  the 
bankrupt's  estate ;  but  it  is  an  application  by  the  ae» 
signee  simply,  directed  against  Mr.  Fys&n,  who  was  his 
agent )  and  it  seeks  to  render  him  responsible  for  monies 
belonging  to  the  assignee  (and  for  which  the  assignee 
is  liable  to  the  creditors)  which  have  come  lo  the 
hands  of  Mr.  Fysmand  his  partner;  availing  himself, 
iu  applying  for  assistance  to  this  jurisdiction,  of  the  tkd 
of  such  solicitor  being  the  special  officer  of  this  Courl^ 
in  his  character  of  solicitor  to  the  commission. 

Had  this  been  an  application  by  the  creditors,  the 
defences  set  up  by  the  respondent  could  In  no  way 
Hvail  him.  Being  a  trustee,  as  to  them,  the  mere 
length  of  time  would  not  have  assisted  him ;  neither 
would  the  circumstance  of  the  assignee's  neglect  to  call 
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for  and  obUin  «n  earlier  flettlement  of  aecouDt»  have  l^M* 
barred  the  claim  by  creditors.  For,  by  establiahing  ^  p^ri* 
any  other  doctrine,  we  should  open  the  door  to  every  ^^  tooStr, 
kind  of  fraudulent  collusion  between  the  solicitor  and 
the  assignees.  In  the  case  of  Ex  parte  Carter,  in  re 
JBoUerQ{(a)f  and  that  class  of  cases,  it  has  been  intimatedi 
that  rather  than  that  the  estate  should  suffer  through 
the  iasolvency  of  the  assignees,  the  solicitor  should  be 
made  responsible  to  the  creditors  in  the  first  instance* 
But  this  is  an  application  in  effect  (although,  profarmit 
the  ottdal  assignee  is  joinedi)  by  Mr.  Gould  himself,  seek* 
log  to  exonerate  himself  from  the  responsibility  he  has 
incurred  through  trusting  to  too  great  an  extent  one  of 
Iwo  partners  by  casting  the  burthen  on  to  the  shoulders 
of  die  other  and  innocent  partner.  His  demand  arises 
bom  transactkms  so  long  back  as  18126.  It  was  then 
his  duty  to  have  taken  a  proceeding  like  the  present 
agaioat  Mr«  Fy$m.  But  this  he  omitted,  trusting 
Knight  alone.  Unless  he  had  desired  that  it  should 
be  understood  that  he  trusted  Knight  alone,  he  should 
at  that  time  have  called  in  all  outstanding  funds  al- 
leged to  be  then  in  the  bands  of  Knight  and  FysoM, 

£speciaUy  was  that  his  duty,  when  he  bad  notice  of 
the  dissolution  of  the  partnership.  Of  this  circum* 
stance  he  was  fully  aware  in  the  year  18S6,  and  his 
conduct  then  and  since  will  bear  no  other  interpretation 
than  that  he  considered  Knight  as  alone  responsible. 
No  demand  was  attempted  to  be  raised  against  Fyson 
till  the  official  assignee  was  appointed. 

Under  these  circumstances,  and  as  Mr.  Gould  deems 
a  sufficiently  responsible  person  to  guard  the  estate 
from  being  injured,  I  think  Mr.  Gould  has  no  right 

(a)  2  Dea.  U  Cb.  626. 
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1894.       here  to  caU  on  Mr.  Fysan  to  refund  monies^  which  he 
SoL^autt      could  not  be  compelled  to  refund  at  law. 

OoOLd 

•adaiMtiier* 

Sir  J.  Cross. — As  this  is  simply  a  question  between 
the  solicitor  and  the  assignee^  and  not  between  the 
former  and  the  estate,  I  entirely  concur  in  the  judg- 
ment just  pronounced.  Looking  at  it  in  that  Yiew, 
Fy$on  must  be  regarded  as  having  been  k>ng  since  dis- 
charged. Ever  since  the  dissolution  of  the  firm  of 
Knight  and  Fyson,  the  petitioner,  Gculd,  as  assignee, 
continued  to  employ  Knight  alone  as  the  solicitor  to 
the  commission.  As  to  the  ITO/.,  that,  by  the  pro- 
eeedings  upon  the  audit  meeting,  was  shown  to  be  in 
Knighfn  hands  alone.  The  dissolution  was  well  known 
to  Oauld  so  far  back  as  1826,  and  he  took  no  pro- 
ceedings against  Mr.  Fyson  till  the  official  assignee 
was  lately  appointed.  His  conduct  amounts  to  a  clear 
adoption  of  Knight  as  his  debtor,  and  to  a  complete 
discharge  of  Fyson. 

Sir  6.  Rose. — For  the  reasons  already  expressed 
by  my  learned  colleagues,  I  am  of  opinion,  that  under 
the  circumstances  of  this  case  the  Court  ought  not  to 
interfere* 

The  petition  was  dismissed^  but  without  costs. 
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1834. 

In  the  matter  of  Hawkbe. 

JUR.  TAMLYN  applied,  on  behalf  of  the  bankrupt,  ScmMtf^this 
that  the  fiat  in  this  case  might  be  superseded  on  the  jnriSuctionto 
consent  of  creditors.     Mr.  Commissioner  Holroyd'ha,d  ^^^^.  ^  ?•"*' 

^  musiooer  to 

refused  to  sign  his  certificate  of  the  consent  of  creditors  certify  the  con- 

^  aent  ofcrediton 

to  the  supersedeas,  upon  the  ground  that  the  fees  toasupenedeas* 

especiauly  when 

payable  under  1  &  2  Will.  4.  c.  56.  ss.  45.  46.,  viz,  102.  he  objects  be- 
to  the  secretary  of  bankrupts  on  issuing  the  fiat,  and  bieunder l &3 

W  4  c  SS 

SOL  payable  by  official  assignee  on  the  choice  of  as-  hi.'45,  46./ere 
signees,  were  not  paid.    No  affidavit  was  produced  of  ^^  ^' 
these  facts. 

The  Court  refused  to  make  any  order,  as  Aere  was 
no  affidavit ;  but  intimated  that  they  could  not  inter- 
fere, it  being  a  matter  entirely  in  the  breast  of  the 

Application  refused. 


DeeaiAer  10. 
_,  _,  -       ,  _^  Jamiarsr  as. 

Ex  parte  Soper. — in  the  matter  of  Salter.  March  14. 

1836. 

Mr.  SWANSTON.    This  is  an  application  that  a  One  of  a  double 

'  ^  proof  made 

creditor  having  proved  against  the  joint  as  well  as  more  than  liz 
against  the  separate  estate,  may  elect  against  which  dendtobe'tt- 

punged  accord- 

estate  his  proof  should  be  retained.    It  oomes  within  ing  to  £v  parte 
the  principle  of  JE^  parte  Moult  (a).    The  fact  of  a  dindenda  n- 
double  proof  having  been  made  did  not  come  to  our  ^uq^  p^ 
knowledge  till  May  18S4.    The  petition  prays  conse-  JIJJIJ^^'^^*" 
quential  directions  as  to  refunding  the  dividends  im-  f|J^^y^ 
properly  received.  *^~8^  ^«« 

'^    tr      J  wi^  QQ  chance 

(.)  1  De..  &  Ch.  44 ;  a  Dm.  &  Ch.  419.  taj^'Su.'^ 

ovtoffatnie 
dividends  froni  the  remaining  proof. 
Snbaiantial  vaiiationa  in  order  cannot  be  effected  by  motion*  bvt  only  on  petition  to  reheari 
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1644.  M^'  ^W^^^i  ^or  the  creditor.    This  application  is 
resisted,  on  th*  ground  that  it  Is  an  appeal,  in  effect. 

Ex  piTtc 

aorta.  from  the  order  of  the  Commissioners,  ordering  the 
proof  so  long  back  as  the  year  18^.  The  last  divi- 
dend was  declared  in  1828;  it  cannot,  therefore,  be 
recalled ;  Brisbane  v.  Dacres  (a).  By  the  order  of  the 
House  of  Lords,  24-th  March  1785,  no  appeal  can  be 
made  after  five  years  from  the  inrolment  of  the  decree; 
and  in  Ex  parte  Roffey  (ft),  Lord  Mdon  said  it  was  high 
time  such  rule  should  prevail  in  bankruptcy. 

The  Court  said,  this  was  like  a  payment  made  under 
mistake  of  law,  and  time  would  therefore  bar  the  claim 
for  rtfiiAdingi  but 

Declared)  that  the  creditor  ought  to  elect,  and  that 
be  be  restrained  till  further  order  from  receiv 
ing  any  further  dividend  from  the  estate  against 
which  he  elects  his  proof,  shall  stand,  and  let  any 
future  dividends  arising  from  the  estate  against 
which  he  elects  to  stand  as  a  creditor,  be  applied 
in  reimbursing  the  estate  what  he  received  on 
the  expunged  proof.  Assignees  costs  out  of  that 
estate  in  respect  of  which  the  proof  is  expunged. 


Mr*  Swanston  this  day  moved  that  the  minutes  of  the 
£NUler  order  might  be  varied*  That  order  directed 
that  the  creditor  should  be  restrained  from  reoeiviiy 
any  future  dividends  from  the  estate  against  which  he 
elected  his  proof  should  standi  until  ftirther  order  { 
and  diat  the  dividends  that  should  be  declared  on  that 
estate  should  go  to  refund  to  the  other  estate  against 
which  he  elected  his  proof  should  not  standi  the  amount 

(a)  5  Tu&t,  143.  (6)  19  Vet.  048; 
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of  dmdends  be  had  improperly  received.      It  now        '18S8. 
appeared  that  there  was  no  probability  of  any  future       r*""^ 
dividend  being  declared,  so  that  there  was  no  chance        &•»■»« 
of  the  estate  being  recouped  by  that  means.    It  waft 
therefore  proposed  that  the  minutes  of  the  order  should 
be  amended,  by  striking  out  that  direction,  and  ordering 
the  creditor  at  once  to  reftind  the  amount  of  dividends 
improperly  received. 

EMKtKE,  C.  J.— We  cannot  grant  this  motion.  The 
order  of  the  Court  has  been  pronounced,  and  the 
minutes  are  framed  according  to  the  order.  In  cades 
of  any  misunderstanding  or  mistake  in  the  COAStruetlon 
of  the  minutes,  either  between  the  parties,  or  in  the 
office,  in  drawing  up  the  Order,  tnlnntes  may  perhaps  be 
varied  oti  an  application  by  motion.  But  that  which  tt 
is  now  proposed  to  do  amounts  to  a  substantial  and 
total  alteration  of  the  Ordei^,  one  great  ingredient  of 
which  was,  that  of  declaring  that  after  the  lapse  of  time 
the  party  should  not  be  ordered  to  reftmd.  Tlila  can*^ 
not  be  done  upon  motion,  and  the  only  way  of  eflbctlng 
it  will  be  by  a  petition  of  re-hearing. 

Motion  refused  with  oosts^ 

A  petition  for  re-hearifif  came  on  to  be  heard  this     Mtrd^  i4. 
day,  but 

The  Court  expressed  Itself  satisfied  with  the  former 
decision^  which  was  made  after  mature  deKberatldtti 
and  wkb  the  kaowledg«  of  all  the  facta  brought  befcra 
it  this  day. 

And  it  was  therefore  dismissed  witli  costs; 


57^  CA8B8  IN  BANUtUPTCT* 

1884. 

Ex  parte  Berkelbt. — In  the  matter  of  Deacon. 

Coiti  cone  out  IVIR.  A  YRTON.  This  is  an  application  by  an  equi- 
equitable  nort-  table  mortgagee  for  a  sale  of  the  premises,  and  for  leave 
£r^0»to  ^^  bid ;  but  understanding  that  the  latter  part  of  the 
MJe*  iMKf^ir"  prayer  would  fix  the  petitioner  with  the  costs  of  the 
Mtdj  fiw  Um  petition,  we  will  waive  that  part  of  it. 

Mr.  Swanston,  for  the  assigneesj  was  not  instructed 
to  consent  that  the  costs  should  come  out  of  the  pro- 
ceeds of  the  sale,  but  acceded  to  the  rest  of  the  prayer 
of  the  petition. 

The  Court,  however,  said  that  such  consent  was  un- 
necessary. The  role  as  to  costs  being  paid  by  the  peti- 
tioner in  such  cases,  only  exists  where  the  sole  object  of 
the  petitioner  is  for  liberty  to  bid,  and  not  where  that 
object  forms  a  part  merely  of  the  petition.  If  the  sale 
had  been  already  ordered,  and  it  was  necessary  to 
come  upon  another  petition  for  leave  to  bid,  it  might  be 
otherwise. 

Ordered,  costs  as  usual,  out  of  the  proceeds  of 
thesde* 


£z  parte  Maria  Ann  Hawley.— In  the  matter  of 
Thomas  William  Richards. 

CofUorpre-      ^R*  CHI  NO.    This  U  a  motion  on  behalf  of  th«! 
^%^'p!^  bankropt,  that  the  petitioner,  Maria  Ann  Hawley,  or 

of  die  costs  of 

apped  to  the  Lord  Cbaocellor,  and  should  be  taxed  by  the  oflScer  in  Chanceiy.    This  Coori 
tBtiDHUed  its  opinion  to  that  efieet  accoidinghr  to  such  officer. 
Costs  otdered  against  bankrupt  to  be  set^  against  those  ordered  in  his  fa?oiur. 


Hawlst. 
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Mr*  WiUiam  Fisher,  her  solicitor,  may  pay  the  costs       1^94. 
incurred  by  the  bankrupt  of,  and  attendant  upon,  the      ^H^^i^ 
making  and  settling  the  special  case  hereiui  and  the 
Tarious  motions  and  expenses  relative  thereto,  pursuant 
to  the  suggestion  of  his  Honor  the  Chief  Judge,  made 
on  the  settling  the  special  case  on  the  5th  December 

1833,  as  also  the  costs  of  this  motion* 
From  an  affidayit  of  Mr.  i^A^r's  clerk,  filed  in  op- 
position to  the  motion,  it  appeared  that  deponent  had 
the  conduct  and  management  of  the  petition,  and  of 
the  several  matters  relating  thereto,  under  the  imme- 
diate direction  of  Mr*  Fisher.  The  petition  prayed, 
that  a  certain  contract  or  agreement,  bearing  date  the 
13th  March  1828,  made  between  Thomas  Hawley^ 
since  deceased,  and  the  bankirupt,  might  be  given  up 
by  the  assignees  to  be  cancelled,  the  bankrupt  not 
having  paid  \5s.  in  the  pound  under  his  commission, 
and  having  previously  taken  the  benefit  of  the  Insol- 
vent Act.  That  on  hearing  the  petition,  the  Court 
dismissed  it  with  costs,  which  had  been  duly  taxed  and 
paid.  After  this,  a  special  case  of  appeal  for  the 
opinion  and  decision  of  the  Lord  Chancellor  was  pre- 
pared, on  behalf  of  the  petitioner;  that  subsequently 
to  the  hearing  of  the  petition,  and  after  the  special  case 
had  been  prepared  by  counsel,  several  meetings  were 
held  between  the  counsel  for  the  petitioner  and  the 
counsel  for  the  bankrupt,  to  settle  and  agree  upon  the 
special  case ;  but  owing  to  the  objections  from  time  to 
time  made  by  the  counsel  on  behalf  of  the  bankrupt, 
the  completion  of  the  special  case  was  considerably 
delayed,  and  was  not  finally  settled  until  18th  January 

1834.  That  between  the  time  of  the  hearing  the 
original  petition,  and  the  final  settlement  of  the  special 


Uaw&at. 


574  CASXS  IN  BAKKtXJFTOT. 

^^^^       etme,  mmdrj  applications  were  made  to  the  Court,  on 
Mmpmrn      the  behalf  of  tbe  bankrupt,  to  diamias  the  cate^  {on  an 
alleged  want  of  prosecution ;  but  the  Court  made  no 
definite  order  thereon  until  the  19th  April  1834,  after 
due  notice  had  been  given  to  tbe  solicitors  of  tbe  bank* 
mptt  that  the  special  case  wajs  set  down  and  completed; 
but  that,  nevertheless,  and  owing  to  the  statements 
made  by  the  solicitor  of  the  bankrupt,  that  tbe  ease 
was  not  in  fact  set  down,  tbe  Court  ordered,  that  the 
counsel  for  the  petitioner  should  undertake  that  the 
ease  should  be  set  down  within  one  week  from  the  I9di 
April}  and  the  Court  reserved  the  consideration   of 
all  costs,  with  liberty  for  all  parties  to  apply.    That 
tbe  assignees  of  the  bankrupt  appeared  by  their  coun- 
sel on  the  hearing  of  the  last*mentioned  motion,  and 
insisted  that  the  bankrupt  ought  to  pay  them  the  costs 
of  their  appearance,  they,  the  assignees,  having  been 
brought  unnecessarily  before  the  Court.    That  the 
petitioner   was    also   unnecessarily    and    vexatiously 
brought  before  the  said  Court  on  the  hearing,  and 
that  the  solicitor  of  the  bankrupt  was  repeatedly  in- 
formed  by  the  deponent  that  the  special  case  was  set 
down  and  completed  previously  to  the  last-mentioned 
motion  coming  on  to  be  heard.    Thst  notwithstanding 
the  case  was  so  set  down,  and  deponent  had  repeatedly 
informed  the  solicitor  of  the  bankrupt  thereof,  the  so- 
licitor for  the  bankrupt,  on  the  S9th  April  1834,  gave 
Mr.  Fisher  notice  that  the  bankrupt  would  again  apply 
to  the  Court  on  the  2d  May  then  next,  in  pursuance 
of  a  former  notice  given  on  the  28th  February,  that 
the  special  case  might  be  dismissed  with  costs,  as  be* 
tween  solicitor  and  client,  to  be  paid  by  Mr.  Fisher^ 
the  same  not  having,  as  was  alleged,  been  set  down  for 
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hearing!  and  that  on  the  hearing  of  the  Application  on  ISH. 
the  2d  Maji  the  Court  were  satisfied  that  the  ease  had  ^  putt 
heen  properly  set  down  for  hearings  and  that  the  appli- 
cation was  vexattottSy  and  they  therefore  dismissed  the 
application^  with  costs  to  be  paid  by  the  bankrupt. 
That  the  last-mentioned  costs  had  not  been  paid,  but 
that  the  bankrupt  had  been»  since  January  1882,  con- 
fined in  the  King's  Bench,  and  that  said  bankrupt  was 
not  in  a  situation  to  pay  such  costs,  but,  notwithstand- 
ing, had  repeatedly  and  vexattously  made  applications 
to  the  Court,  with  no  other  view,  as  deponent  believed^ 
than  to  put  the  petitioner  and  Mr.  Fisher  to  needless 
and  unnecessary  expense.  That  on  the  9th  August 
1834,  the  petition  of  appeal  came  on  to  be  heard  before 
the  Lord  Chancellor,  but  was  dismissed  with  costs. 
That  the  costs  had  been  taxed  by  the  Clerks  in  Court 
of  Chancery,  but  they  were  of  opinion,  that  they  had 
no  power  to  tax  the  costs  of  the  special  case,  or  of  the 
several  motions,  as  the  order  of  the  Lord  Chanodlor 
dismissing  the  case  gave  them  no  power  so  to  do ;  but 
deponent  was  adrised  and  believed  that  the  solicitor 
of  the  bankrupt  ought  to  have  drawn  up  the  Order  to 
include  the  taxation  of  the  Iast*mentbned  oOsts,  if  it 
were  his  lordship's  intention  to  have  so  ordered,  which 
it  was  not 

By  an  affidavit  sworn  by  the  bankrupt's  solicitor^ 
it  appeared  that,  upon  his  attending  to  tax  the  costs 
before  the  Master,  the  petitioner's  solicitor  objected 
to  the  costs  which  had  been  incurred  in  this  Court  for 
settling  the  special  case,  and  also  the  costs  of  the 
several  motions,  being  taxed  by  the  Master,  no  order 
had  been  made  by  this  Court  that  they  should  form 
part  of  the  costs  of  the  appeal.  That  on  the  5th 
December  1883|  the  counsel  for  the  bankrupt  attended 
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18d4.       before  the  Chief  Judge  to  settle  the  special  case»  and 
Ezptrto      ^^  Honor  then  suggested,  that  the  costs  of  the  setdiog 
Hawut.      ^^  sBmB  should  be  considered  part  of  the  costs  of  the 
appeal,  and  ihat  the  brief  was  so  indorsed. 

Erskimb,  C.  J. — Upon  the  former  oocaaion  I  inti- 
mated  my  opinion  that  these  costs  were  part  of  the 
costs  of  appeal. 

Mr.  Swanstan  and  Mr.  Bag$haw.  These  costs  are 
manifestly  so,  and  ought  to  have  been  provided  for, 
when  the  appeal  was  disposed  of.  This  Court  has 
long  since  made  its  final  order,  and  cannot  now  go  into 
the  question  of  costs.  If  it  had  not  done  so,  the  costs  of 
preparing  the  special  case  are  so  manifestly  part  of  die 
costs  incurred  in  the  appeal  itself,  that  this  Court  could 
not,  in  any  circumstances,  deal  with  them:  they  must 
be  determined  on  in  the  Court  to  which  the  appeal  is 
made. 

Erskine,  C.  J. — An  order  was  made  on  the  19th 
April,  that  the  special  case  should  be  set  down  for 
hearing  before  the  Lord  Chancellor  within  a  week. 
It  was  however,  in  fact,  set  down  at  that  moment 
But  if  it  had  appeared  that  it  had  been  set  down  sub- 
sequent to  the  notice  of  motion,  and  though  prior 
to  the  hearing,  the  Court  would  have  awarded  the 
party  the  costs  of  that  motion  then;  but  the  costs 
were  reserved;  and  the  case  was  set  down  only  the 
day  before  the  motion  was  heard.  I  think  the  bank- 
rupt is,  therefore,  entitled  to  those  costs.  I  should 
have  thought  that  the  costs  of  settling  the  special 
case  ought  to  have  formed  part  of  the  costs  of  ap- 
peal, and  should,  consequently,  have  been  awarded 
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awarded  against  the  petitioner,  and  have  been  taxed 

* 

within  the  general  order.     If  the  taxing  officer  of  the       Ex  parte 
Court  of  Chancery  has  thought  otherwise,  this  Court 
is  bound  to  assist  the  party  by  sending  their  intimation 
to  the  officer  that  such  costs  ought  to  form  a  part  of 
the  costs  of  appeal,  and  should  be  taxed  as  such. 

Sir  J.  Cross. — I  should  have  thought  that  as  soon 
as  the  special  case  was  determined  on,  the  case,  with 
all  the  costs  dependent  thereon,  was  out  of  the  reach 
of  this  Court.  There  is  somewhat  of  an  anomaly  in 
this  species  of  appeal.  The  act  gives  no  power  to  the 
appellant  judge  to  award  costs  of  the  special  case; 
whence  it  seems  that  the  Court  still  holds  jurisdiction 
over  the  petition,  although  it  has  gone  to  an  appeal, 
and  though  it  would  be  still  pending  in  another  Court. 

Sir  6.  Rose — If  the  costs  in  this  case  had  been  to 
be  taxed  in  this  Court,  instead  of  in  the  Master's 
office,  we  should  certainly  have  intimated  to  our 
officer  that  the  costs  in  question  were  the  costs  of 
the  appeal.  The  only  mode  in  which  we  can  set  it 
right  is,  by  giving  an  intimation  of  our  opinion  to  the 

Chancellor's  officer. 

• 

The  Order  was,  that  the  costs  of  and  incidental 
to  the  special  case,  and  the  costs  of  all  applica- 
tions as  to  it,  which  were  not  already  disposed 
of,  should  be  paid  to  the  bankrupt,  after  setting 
off  the  costs  which  he  had  been  ordered  to 
pay  (a). 

(a)  A  doubt  having  arisen  in  one  stage  of  this  case,  as  to  the  practice 
Qitetiing  down  a  special  case  before  the  Lord  Chancellori  and  of  the  mode 

VOL.  IV.  Q  Q 
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Ex  parte 
Hawlky. 


that  act  was  constituted,  the  practice  was  thas  stated  by  Mr.Barto-i  Regis- 
trar, viz. — ^The  party  must  present  a  short  petition  of  appeal  at  the  Secretary 
of  Danknipts'  Office,  merely  stating  that  a  special  case  has  been  approved 
and  certified  by  the  Judge  of  the  Court  of  Review,  and  praying  the  Lord 
Chancellor  to  appoint  a  time  to  hear  it* 


1835.  In  the  matter  of  Stokes. 

January  19. 

Petition  pre-       iHIS  was  an  application  to  set  down  before  thb 

sented  to  the  ^'^ 

Lord  Chancellor  Court  a  petition  presented   to  the   Lord  Chancellor 

before  1  &  2  '^  '^ 

w,  4.  c.  66.,     before  the  Court  Act  came  into  operation. 

must  be  trans- 
ferred by  the 

Lord  Chancellor      The  CouRT  said  that  it  was  first  necessary  that  an 

to  the  Court  of  "^ 

Review  before    order  should  be  obtained  from  the  Lord  Chancellor  to 

that  Court  can 

hear  it.  transfer  it  to  this  Court. 


LardChanc9ihr.  In  the  matter  of  Chambers. 

Satneday, 

The  Lord  Chan-  iN  this  case  Lord  Lyndhurst  said,  that  he  saw  no 

cellor  s  juris- 
diction to  annul  reason  to  depart  from  Lord  Brougham's  determination 

a  fiat  still  sub-  -r,  -kt  y 

aisu.  in  re  Nokes  (a\  and  in  Hx  parte  Keys,  %n  the  matter  cf 

Terry  (b),  that  the  jurisdiction  of  annulling  a  fiat  was 
not  taken  away  from  the  Lord  Chancellor  by  the  1  &  2 
Will.  4.  c.  66. 


(a)  1  Mont  &  Ayr.  472.    (b)  3  Dea.  &  Chit.  363 ;  1  Mont.  &  A.  SM. 
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Ex  parte  Myers. — In  the  matter  of  Sudell. 


January  22. 

1  HIS  was   a  motion   for   the  usual  four-day  order  Order  foi  four- 
towards  commitment  for  non-obedience  to  an  order  for  wards  commit- 
the  production  of  papers.    The  certificate  of  the  Deputy  pray^Jdb^Lti- 
Registrar,  as  to  the  non-obedience  to  the  order,  was  ^^  certificate''' 
produced,   but  it  was  dated  the  day  anterior  to  the  °fR«&»sjrarof 

■^  '  "^  noD-coDfomiity, 

motion.  should  be  dated 

the  very  day  of 
--.__.  -   ,  .  the  application 

Mr.  Koe^  \n  support  of  the  motion.  for  the  short 

order. 

The  Court  said,  that  the  certificate  ought  to  be 
dated  the  very  day  on  which  the  application  was  made. 
The  application  too  being  towards  commitment,  must  be 
moved  on  petition,  and  not  on  a  mere  motion  paper. 

This  day  a  short  petition  was  presented,  and  the     January  ss. 
certificate  dated  this  day  was  produced ;    whereupon 
the  Court 

Granted  the  Order. 


Ex  parte  Messrs*  Smith,  Payne,  and  Smith. — In  the 
matter  of  William  Manning,  Frederick  Man- 
ning, and  John  Lavicount  Anderdon.  1834. 

December  13. 

On  the  dth  September  1831,  the  commission  issued,  M.mdA,, 

partners,  were 

and    Reid.  Dixon,  and    Wrangham,  were   chosen  as-  boosigneesof  a 

West  India 
estate,  and  in  that  character  became  creditors  to  the  estate.  By  deed  long  prior  to  the  bank- 
ruptcy, the  estate  was  conveyed  to  trustees,  M.  being  one  of  them,  on  trust  to  apply  the  pro- 
ceeds to  certain  purposes,  one  of  which  was  to  pay  off  the  debt  due  to  M.  and  A.  Af.  and  A» 
assign  their  debt  to  S.  &  Co.  M.  and  A.  become  bankrupt ;  but,  prior  thereto,  they  receive 
ten  hogsheads  of  sugar,  which  remain  in  the  docks,  earmarked  in  their  name,  at  the  time  of 
the  bankruptcy.  Shortly  after  the  bankruptcy  74  hogsheads  arrive,  consigned  by  the  bill  of 
lading  to  the  bankrupts,  which  are  received  by  the  assignees,  who  also  take  the  oiher  ten 
boffsheads. 

Held,  that  the  sugars  came  to  the  bands  of  Af.  and  A,  clothed  with  trusts  to  nay  the  pro- 
ceeds to  M,  as  trustee,  and  were  not  in  the  repnted  ownership  of  lU.  and  A.,  but  must  be 
applied  to  pay  o0*the  debt  assigned  to  5.  &  Co  ,  and  in  discharge  of  the  other  trusts  of  the  deed ; 
Ju.  as  trustee  being  affected  with  notice  to  M.  and  A.  of  the  assignment  of  their  debt. 

Hekl>  also,  a  case  within  principle  of  Ex  parte  Waring,  14  Ves. 

qq2 
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1834.  signees.  By  a  deed  of  November  1774,  John  Estridge 
Ex  parte  conveyed  his  four  plantations  in  the  island  of  St.  Kitt's, 
and  others.  ^^^  Other  hereditaments  in  the  island^  ^'  to  the  use  and 
intent  that  the  several  persons  named  in  the  indenture 
of  release  should  receive  thereout  several  annuitiesi 
amounting  together  to  1900/.  sterling  per  annum>  {(X 
their  respective  lives,  with  the  uaual  powers  of  entry 
and  distress  for  recovering  the  same,  when  in  arrear ; 
and  subject  thereto  to  the  use  of  two  trustees  for  a 
term  of  200  years,  upon  trust  for  securing  the  raising 
and  payment  of  the  said  annuities,  and  the  costs  and 
expenses  attending  the  same ;  and,  subject  to  this  term, 
to  the  use  of  two  other  trustees  for  a  term  of  300  years, 
to  commence  from  the  determination  of  the  former  term, 
upon  trusts  to  be  declared  concerning  the  same,  by  an 
indenture  of  even  date  with  the  said  indenture  of  re- 
lease ;  and  subject  thereto,  to  the  use  of  JEstridge,  his 
heirs  and  assigns,  for  ever."  The  above  annuities  were 
further  secured  by  the  joint  and  several  covenants  and 
bonds  of  Estridge  and  William  Manning  deceased,  as 
Estridge'B  surety.      By  another  deed  of  November 

1774,  it  was  declared,  that  the  trustees  of  the  term  of 
300  years  should  stand  possessed  of  the  same»  upon 
trusts  to  indemnify  William  Manning ^  his  heirs,  exe- 
cutors, and  administrators,  from  any  loss  which  he  or 
they  might  otherwise  sustain  in  consequence  of  his 
having  entered  into  the  above-mentioned  covenants 
and   bonds.     Estridge  afterwards    made    his  will  in 

1775,  and  appointed  the  said  Thomas  Thomas^  WilUam 
Wharton,  John  Peachey,  John  Willett,  and  William 
Manning,  executors.  But  the  trusts  of  the  will  were 
said  not  to  be  important.  The  testator  died  in  Sep- 
tember 1778,  leaving   Susanna  Estridge,  his  widow, 
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John^  bis  eldest  soo^  and  Mary  and  Aretas  Estridge,  1834. 
bis  only  children  by  a  deceased  wife,  and  two  otfier  Kxpane 
son%  Joseph  and  Edward  JEstridge,  bis  only  children  by  and"other8. 
Susanna  Estridgt.  All  tbe  children  had  attained  21. 
On  the  death  of  the  testator,  Thomas  Thomas^  William 
Wharton^  John  Peachey,  and  William  Manning^  four 
of  the  trustees  and  executors,  took  upon  themselves  the 
execution  of  tbe  will.  The  first  three,  viz.  Thomas 
Thomas,  William  Wharton,  and  John  Peachey,  proved 
tbe  will  in  St.  Christopher's ;  and  William  Manning  in 
the  Prerogative  Court  of  Canterbury,  but  JohnWillett 
renounced.  In  execution  of  the  trusts,  the  four  acting 
trustees  took  possession  of  and  managed  the  real  estates 
in  St.  Christopher's.  Several  changes  in  the  persons 
filling  the  office  of  trustees  took  place,  and  ultimately 
the  trusts  devolved  on  William  Manning,  the  son,  and 
bankrupt,  Thomas  Pitt,  and  Jedediah  Kerie,  During 
the  latter  part  of  the  life  of  John  Estridge  (the  father), 
WiUiam  Manning  (the  father),  who  was  a  merchant  iq 
London,  was  his  merchant  and  consignee  of  the  pro- 
duce of  the  estates  in  St.  Christopher's ;  and  after  John 
Estridge's  death,  William  Manning  (the  father),  and 
subsequently  the  bankrupt  William  Manning,  and  their 
partners,  became  the  merchants  and  consignees  of  the 
trustees  of  John  Estridge*s  will.  At  the  time  of  his 
death  John  Estridge  (the  father)  was  indebted  to 
various  persons  to  a  considerable  amount,  which  his 
personal  estate  was  insufficient  to  discharge;  and, 
amongst  other  debts,  a  sum  of  5179/.  was  owing  by 

bim  to  WiUiam  Manning  (the  father),  for  advances  made 
by  him,  some  of  which  had  been  made  in  respect  of  the 
annuities  secured  by  the  deed  of  1774'.  Having  ex- 
hausted the  personal  estate  of  the  said  testator,  (ex- 
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18S4.  elusive  of  that  which  was  attached  to  the  plantations  in 
Ez  ptrte  ^^'  Christopher's)  in  paying  the  expenses  and  debts,  and 
and'o^era.  ^  large  sum  yet  remaining  due,  the  trustees  and  exe- 
cutors applied  the  net  proceeds  of  the  real  estates,  after 
satisfying  the  annuities  secured  by  the  deed  of  1774, 
towards  the  discharge  of  the  testator's  debts  remaining 
unpaid;  but^  up  to  the  year  1785,  nothing  had  become 
available  for  the  legatees  under  the  will,  and  the  debt 
to  William  Manning  (the  father),  and  a  bond  debt  of 
SSOOZ*  remained  unpaid ;  and,  besides  these  sums,  the 
trustees  became  indebted  to  their  merchants  (the  bank- 
rupt, ^"^i/Ziam  Manning,  and  his  partners,)  in  the  sum  of 
8000Z.  and  upwards,  for  advances  made  by  them  on 
account  of  the  estates.  Prior  to  this  time  the  testa- 
tor's daughter,  Mary  JEstridge,  had  married  Dr.  Eng- 
land,  and  he  had  become  entitled  to  the  legacy  of 
10,000/.  bequeathed  to  her  by  the  will  of  her  father; 
and  Dr.  England  having  called  upon  the  trustees  to 
discharge  the  same,  they  proposed  to  execute  a  mort- 
gage to  him  of  the  testator's  estates  in  St  Christopher's, 
for  securing  the  same;  and  by  deed  of  July,  1795,  they 
conveyed  to  him  all  the  plantations  before  mentioned 
(and  the  slaves  and  stock  thereon),  subject  to  such  of 
the  annuities  secured  by  the  deed  of  1774  as  were  then 
subsisting,  and  to  the  several  terms  of  years  thereby 
limited,  and  to  the  security  and  indemnity  of  fVilUam 
Manning  (the  father),  and  to  the  payment  of  the  sums 
of  5179/.  and  2000L  and  interest,  and  to  an  annuity  of 
500/.  secured  to  the  testator's  widow,  Susanna  Estridge, 
by  the  settlement  made  on  her  marriage,  and  her  said 
legacy  of  1000/. ;  and  also  subject  to  the  payment  to 
the  bankrupt,  William  Manning,  and  his  partners,  of 
8(X)0/.  and  upwards  then  owing  to  them,  and  of  all  such 
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Other  sums  of  money  as  should  thereafter  become  due  lSS4f. 
to  them  from  the  trust  estates  for  monies  advanced  or  ex  parte 
to  be  advanced  by  them,  over  and  above  the  clear  and  ©there, 
yearly  produce  of  such  trust  estates,  in  order  to  keep 
up  the  estates  and  the  several  yearly  payments  ne- 
cesisary  to  be  made  under  the  deed  of  1774,  and  the 
will,  with  interest  for  such  advances,  and  subject  to 
redemption  on  payment  of  the  legacy  of  10,000Z.  and 
interest.  In  1797,  the  above-mentioned  bond  debt  of 
2500/.  still  remained  unpaid,  and  no  part  of  the  legacy 
of  lOOOZ.  bequeathed  to  the  testator's  widow  had  been 
discharged ;  and  upon  the  application  of  the  parties 
entitled  to  the  same,  the  bankrupt,  William  Manning, 
and  the  three  other  trustees,  by  deed  of  1797,  con- 
veyed the  several  plantations  before-mentioned,  but  not 
the  chattels  of  a  personal  nature  belonging  thereto,  to 
two  trustees  in  fee,  subject  to  the  trusts  of  the  deed  of 
1774,  by  way  of  mortgage,  for  securing  the  payment  of 
the  two  sums  of  2500/.  and  1000/.  and  interest:  and 
the  bankrupt  William  Manning^  and  his  then  co-trus- 
tees, declared,  that,  subject  to  the  trusts  of  the  deed  of 
1774,  they  would  hold  the  personal  chattels  belonging 
to  the  plantations  in  trust  for  the  parties  entitled  to 
the  said  sums  and  interest. 

In  the  clause  of  the  will  of  Estridge  (the  father),  by 
which  legacies  are  directed  to  be  raised  for  the  tes- 
tator's children  by  his  then  wife,  no  provision  is  made 
in  the  event  of  there  being  two  such  children,  and  of 
both  being  sons ;  and  the  event  having  happened, 
doubts  arose  as  to  the  legacies  to  which  these  sons 
would  be  entitled ;  and,  to  obviate  these  doubts,  the 
trustees  propose  that  they  should  be  considered  as 
entitled  to  18,000/.  in  equal  shares,  and  this  was  as- 
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1834.        sented  to  by  the  two  sons,  Edioard  and  Joseph,  who 
Ex  fiarte       were  entitled  to  the  legacy,  and  by  Aretds  Estridge^ 

Smith 

andodiecB.     who  was  entitled  to  two  of  the  estates,  (^the  Brambles 
and  Church  or  Lower  Estate,)  a   devisee  under  his 
father*s  will,  and  to  an  annuity  of  500/.  per  annum, 
charged  upon  the  other  two  estates  (the  Hill  and  Hut- 
chinson's Estates)  by  the   will  of  his  brother  John 
Estridge  then  deceased,  and  also  by  the  widow  of  the 
same  John  JEstridgCy  who  was  entitled  to  two  annuities 
of  500/.  per  annum  each,  charged  by  him  upon  the 
same  estates;  but  the  daughter  of  John  Estrvdge  (the 
son),  who  was  entitled  as  devisee  in  his  will  to  the  same 
estates  last-mentioned,  was  a  minor,  and  consequently 
was  not  a  party  to  the  arrangement.     Notwithstanding 
this,  however,  the  trustees  of  the  will  of  John  Estridge 
(the  father)  agreed  to  secure  the  payment  of  9000f.  to 
Edward  Estridge,  and  a  similar  sum  to  Joseph  Estridge; 
and  by  a  deed  of  December  1798,  they  conveyed  all 
the  plantations  before-mentioned,  but  not  the  chattels 
of  a  personal  nature,  unto  Edward  Estridge  the  son, 
his  heirs  and  assigns,  subject  to  the  annuities  created 
by  the  deed  of  1774,  and  the  indemnity  given  to  the 
said  William  Manning  (the  father),  and  the  said  bond 
debt  of  ^500/.,  and  to  the  annuity  of  500/.  charged  on 
some  part  thereof  in  favour  of  the  wife  of  John  Estridge 
(the  father),  and  subject  to  the  payment  to  the  bank* 
rupt,  William  Manning,  and  his  partners,  of  all  sums  of 
money  which  should  thereafter  become  due  to  them 
from  the  said  trust  estates  for  money  advanced  beyond 
the  yearly  produce  thereof,  with  interest  for  the  same 
respectively,  and  subject  also  to  the  said  mortgaged 
debts  of  10,000/.  and  1000/.  secured  by  the  deed  of 
1795  and  of  1797,  by  way  of  mortgage  for  securing  the 
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payment  of  the  said  Edward  Estridge  of  the  sum  of        1834. 
9Q0Q/.  and  interest;  and  by  the  deed  of  1798,  they       sTpute 
conveyed  the  same  estates  to  Joseph  Estridge,  in  Hke     ^^""her*. 
manner  for  securing  to  him  the  further  sum  of  90001. 
and  interest.     The  estates  still  continued  in  the  pos- 
session and  under  the  management  of  the  bankrupt, 
William  Manning,  Thomas  Pitt,  and  Jedediah  Kerie, 
(as  trustees  of  the  will  of  John  Estridge  the  father), 
and  they  consigned  the  produce  to  the  bankrupt,  WiU 
Uam  Manning,  and  his  partners,  who  paid  the  annuities 
secured  by  the  deed  of  1774.    In  this  manner  the 
affairs  of  the  estates  were  conducted  until  the  year 
1815,  when  a  suit  was  instituted  in  the  Court  of  Chan- 
cery in  England,  praying  that  an  account  might  be 
taken  of  what  was  due  to  the  several  incumbrances, 
and  that  what  should  be  found  due  should  be  raised  by 
a  sale.     At  the  time  11,000^.,  or  thereabouts,  was  due 
to  the  bankrupt,  William  Manning,  and  his  partners, 
for  money  advanced  by  them  above  the  produce  of  the 
estates,  in  order  to  keep  up  the  estates  and  the  several 
payments  necessary  to  be  made  under  the  deed  of 
1774,  and  the  will  of  Estridge  (the  father);  but  the 
above-mentioned  bond  debt  of  £500/.,  and  the  sum  of 
5179/.,  which  was  owing  tg  the  estate  of  William  Man- 
ning (the  father)  had  been  whoUy  discharged.     No 
sale  was  effected  under  the  suit,  but  an  arrangement 
was  made,  by  which  the  bankrupt,  WilKam  Manning, 
and   his    partners,   engaged    to    pay  certain  arrears, 
amounting  to  nearly  500/. ;  and  this  having  been  done, 
a  deed  was  executed  in  February  18 18^  whereby  it 
was  agreed  that  the  crops  of  the  estates  should  be 
consigned  to  the  bankrupt,  TFt/Ziam  Manning,  and  John 
Lavicount  Anderdon,  and  that  the  net  proceeds  of  such 
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1834.        crops  should  be  applied  by  theaii  first,  in  payment  of 
Ex  parte       the  subsisting  annuities  secured  by  the  deed  of  1774; 
tDdoihen.     secondly,  that  they  should  retain  interest  on  13,377/. 
&•  lOef.y  which  was  then  due  to  them  on  account  of 
the  estates,  and  upon  all  other  monies  which   they 
should  advance  in  discharge  of  the  rates  and  taxes 
upon  the  estates,  and  of  the  costs  in  managing  the 
same,  (including  other  sums   therein  directed  to  be 
expended  in  improving  the  same,  and  the  expenses  of 
the  negroes  and  stock,  and  of  the  requisite  supplies, 
and  the  costs  of  cultivation,)  and   likewise   upon  the 
usual  commissions ;  thirdly,  in  case  the  said   13,377/. 
&•  lOe/.,  and  such  future  advances  and  payments,  should 
at  any  time  exceed  15,000/.  in  the  whole,  then  in  satis- 
faction of  so  much  as  should  be  owing  to  Messrs.  Man- 
nings and  Anderdon,  over  and  above  1 5,000/. ;  fourthly, 
in  payment  rateably  of  the  interest  on  the  several  mort- 
gage debts  of  10,000/.,  1000/.,  9000/.  and  9000/.,  and  of 
two  several  sums  for  the  support  of  the  infant  children 
of  John  Estridgey  who  had  become  entitled  to  the  equity 
of  redemption  in  the  several  estates ;  and,  in  the  fifth 
place,  in  payment  of  the  principal  of  the  debt  which 
should  be  due  for  the  time  being  to  the  bankrupts. 
And  it  was  declared,  that  on  the  20th  June  in  every 
year,  during  the  continuance  of  the   agreement,  the 
bankrupts  should  render  their  accounts  to  the  persons 
therein  named,  and  that  such  persons  should  examine, 
and,  if  approved  of,  allow  such  accounts  to  the  persons 
therein  named  within  six  months.     It  was  agreed  that 
the  arrangement  efiected  by  this  deed  should  continue 
in  force  until  the  30th  April  18S2,  and  that  in  the  mean- 
time no  proceedings  should  be  taken  for  enforcing  pay- 
ment of  the  mortgage  debts  of  10,000/.,  1000/..  9000/., 


and  otberi. 
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and  9000Z.9  or  of  the  debt  due  to  Messrs.  Manning  and  1834. 
Anderdon.  In  conformity  with  this  arrangement  the  _,  ' 
crops  of  the  estates  were  consigned  to  the  bankrupts,  .„^^|![^, 
and  the  estates  remained  in  the  possession  of  the  per- 
sons named  in  the  deed  of  arrangement  for  that  pur- 
pose,  or  of  attomies  appointed  by  the  trustees,  the 
bankrupt,  William  Manning  (the  son),  Thomas  Pitt^ 
and  Jedediah  Kerie.  By  the  terms  of  the  deed  this 
arrangement  expired  on  the  30th  April  18!^2,  and  after 
that  day  any  of  the  parties  were  at  liberty  to  take  pro- 
ceedings for  enforcing  their  rights  against  the  estates  ; 
but  no  proceedings  had  been  taken,  and  the  estates 
continued  under  the  same  management,  in  all  respects, 
and  the  proceeds  of  the  crops  were  regularly  applied 
by  the  bankrupts  in  the  same  manner,  until  their  bank- 
ruptcy, which  occurred  in  September  1831.  A  con- 
siderable sum  of  money  remained  due  to  the  bank- 
rupts in  18S3,  after  the  expiration  of  the  agreement  of 
February  1818,  but  no  mortgage  had  been  executed 
for  securing  the  repayment;  and  the  bankrupts  in 
that  year  made  an  arrangement  for  pecuniary  accom- 
modation by  John  Proctor  Anderdon  esq.,  and  by  the 
said  Samuel  Smith  deceased,  and  the  petitioners,  and 
assigned  to  James  William  Freshfield  and  John  Bead- 
nell,  amongst  other  debts,  all  the  principal  sums  then 
owing  or  thenceforth  to  become  due  to  them  on  the 
security  of  the  deed  of  1818,  on  the  security  of  the 
plantations  described  in  the  same  deed,  and  all  lien 
and  benefit  of  charge  and  other  benefit  to  be  derived 
from  the  same  deed:  to  hold  unto  the  said  James 
William  Frtshfield  and  John  Beadnell,  their  executors, 
administrators,  and  assigns,  in  trust,  as  well  for  indem- 
nifying John  Proctor  Anderdon  against  any  loss  which 
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18d4.  be  might  sustain  by  reason  of  his  having  entered  into 
£x  parte  wveral  liabilities  on  account  of  the  baidu^upts,  as  alao 
and  oth^^  ^  securing  to  him  all  monies  for  the  dme  being  due 
to  him  by  the  bankrupts,  and  subject  thereto :  in  trust 
for  securing  to  the  said  Samuel  Smith  and  the  peti- 
tionersy  the  payment  of  all  monies  for  the  time  being 
owing  to  them  by  the  bankrupts.  All  the  liabilities  in 
respect  of  which  Join  Proctor  Anderdon  was  to  be  in- 
demnified by  the  last  deed  were  taken  up  by  the  bank- 
rupts,  and  he  afterwards,  by  a  memorandum  indorsed 
on  the  indenture,  relinquished  his  security  to  Samud 
Smith  and  the  petitioners. 

In  1829  the  bankrupts  called  upon  the  trustees  of 
JEsiridffe's  (the  father's)  will,  to  give  them  security  for 
the  debt  then  due  to  them,  amounting  to  1 1,500/.,  and 
upon  this  occasion  Jedediah  Kerie  expressed  a  desire 
to  retire  from  the  trusts  of  the  will,  and  he  accordingly 
executed  a  release  of  all   the  trust  estate  to  the  two 
continuing  trustees,  the  bankrupt TTii/tani  Manninff^and 
Thomas  Pitt,  and  in  compliance  with  the  bankrupts' 
application,  they,  by  indentures  of  April  1829,  con- 
veyed and  assigned   all  the  estates  befbre->mentioned, 
and  the   slaves  and  stock  belonging  to  the  same,  to 
Charles  Franks  and  James  Whatman  JSosanquet,  their 
heirs,  executors,   administrators  and  assigns,   subject 
to  such   of  the  annuities  created  by  the  deed  of  1774 
as  were  then  subsisting,  and  to  the  several  terms  of 
years  thereby  limited,  and  the  security  and  indemnity 
thereby  given  to  Manning  (the  father),  his  heirs,  exe- 
cutors, administrators  and  assigns^  in  trust*  nevertheless, 
for  the  bankrupt,  and  subject  to  redemption,  on  payment 
to  that  firm,  by  the  trustees  of  Estridge*%  (the  father's) 
will,  of  the  sum  of  1 1,500/.  and  interest.  This  mortgage 
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was  deposited  with  Samuel  Smith  and  the  petitioners  as        1834. 
farther  security,  and  was  held  by  them  at  the  date  of      eT^^ 
the  bankruptcy.    In  the  foQowing  year  the  bankrupts       ^^^V^ 
conveyed  another  estate,  called  Burkes,  in  the  island 
of  St.  Kitt's,  to  Samuel  Smith  and  the  petitioners,  as 
a  security  for  the  balance  of  their  banking  account,  by 
an  indenture  of  May  1830 ;  and  by  the  same  deed  the 
bankrupts  assigned  the  principal  sum  of  1 1,600^  se- 
cured to  them  by  the   indenture  of  April  1829,  and 
the  interest  thereof,  ''  and  all  powers  and  remedies,  to 
them  the  said  bankrupts,  William  Manning,  Frederick 
Manning  and  JohnLavicount  Anderdon,  and  each  and 
every  of  them,  for  recovering  and  enforcing  the  pay- 
ment of  the  said  debt  or  sum,"  unto  the  said  James 
William  Freshfield  and  John  BeadneU^  their  executors, 
administrators  and  assigns,  in   trust  for  the  partners 
composing  the  firm  of  Smithy  Payne  and  Smith,  sub- 
ject to  redemption  on  payment,  by  the  bankrupts,  to 
the  partners  composing  the  firm  of  Smith,  Payne  and 
Smith,  within  three  months  after  notice  for  that   pur- 
pose, of  all  monies  owing  by  them  to  the  firm  of  Smith, 
Payne  and  Smith,  in   respect  of  sums  either  then 
already  paid,  advanced,  or  lent,  or  thereinafter  to  be 
paid,  advanced,  or  lent  unto  or  on  account  of  them, 
with  interest  for  the  same.    And  by  the  same  deed 
Messrs.  Mannings  and  Anderdon  appointed  Freshfield 
and  JBeadnell  their  attomies,  for  the  purpose  of  receiving 
and  signingreceiptsforthe  debtor  sum  thereby  assigned. 
In  June  1830,  Samuel  Smith  and  the  petitioners  gave 
notice  to  Franks  and  Bosanquet  of  this  assignment, 
who  acknowledged  the  receipt  of  such  notice  in  a 
letter  as  follows : "  Gentlemen,  — We  beg  to  acknowledge 
the  receipt  of  your  letter  of  the  4th  instant,  apprising 


Smith 
«nd  otben 
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]83i.  us' that' Messrs.  Manning  and  Anderdan  have  assigned 
ETparte  the  mortgage  for  11,5001.  on  the  Estridge  estate  in 
St.  Christopher's,  to  Messrs.  Smith,  Payne  and  Smithy 
and  that  we  are  therefore  to  hold  that  mortgage  in 
trust  for  Messrs.  Smith,  Payne  and  Smith.  We  have 
no  notice  of  any  other  claim  on  the  mortgage.  We 
are  &c." 

By  an  order  of  this  Court,  in  June  18S2,  made  on 
the  petition  of  Samuel  Smith  and  the  petitioners,  re- 
citing the' facts  above-mentioned,  it  was  declared  that 
the  petitioners  were  equitable  mortgagees  of  such  in- 
terest in  the  estates  in  the  said  petition  mentioned,  as 
the  bankrupts  had  at  the  time  of  their  bankruptcy,  by 
virtue  of  the  securities  in  the  said  petition  also  men- 
tioned.    The  bankrupts  stopped  payment  on  the  30th 
June  1831,  and  on  the  dth  September    following  a 
commission  of  bankruptcy  was  issued  against  them. 
They  were  then  indebted  to  Samuel  Smith  and  the 
petitioners,  and  were  still  indebted  to  the  petitioners, 
as  survivors  of  Samuel  Smith,  in  a  sum  exceeding  the 
amount  of  their  security;  and  a  question  arose,  between 
Samuel  Smith  and  the  petitioners  and  the  assignees,  as 
to  the  right  to  two  parcels  of  sugar,  which  arrived  firom 
tlie  estates  in   question,  under  the  following  circum- 
stances : — Ten  hogsheads  of  sugar  had  arrived  from  the 
Estridge  estates  before  the  bankruptcy,  and  remained 
in  the  West  India  Docks  in  the  names  of  the  bank- 
rupts, at  the  date  of  the  bankruptcy.    On  the  10th 
September,  after  the  bankruptcy,    74  hogsheads   of 
sugar  arrived  from  the  same  estates,  shipped  by  the 
manager  under  the  bills  of  lading,  deliverable  to  the 
bankrupts,  and  these  74,  as  also  the  10  hogsheads,  so 
remaining  in  the  docks,   were  taken  possession  of  by 
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the  assignees,  who  sold  the  same  and  retained  the  pro-       il834. 
ceeds  thereof.    In  November  1831 ,  a  half-yearly  pay-       Exwirte 
ment  became  due  to  two  of  the  annuitants,  under  the     and  other«. 
deed  of  1774,  amounting  to  250L  ;  and  in  May  1832, 
another  half-yearly  payment  also  became  due,  and  the 
annuitants  claimed  to  have  the  proceeds  of  the  sugar 
in  the  hands  of  the   assignees  applied    in  payment  of 
their  annuities,  there  being  no  other  available  fund  in 
England,  and  the  assignees  made  the  payment  without 
prejudice;  it  being  agreed,  that  if  they  were  entitled  to 
retain  the  sugar,  as  against  Samuel  Smith  and  the  peti- 
tioners, and  also  the  annuitants,  they  should  be  repaid 
out  of  the  first  proceeds  of  the  estate.  Samuel  Smith  and 
the  petitioners  claimed  the  said  sugar  of  the  assignees 
immediately  upon  the  arrival  of  the  last-mentioned  74 
hogsheads,  but  the  assignees  refused  to  deliver  the 
same.    Afterwards  the  same  were  sold  by  consent  of 
both  parties,  without  prejudice  to  the   claim  of  the 
petitioners,  and  the  net  proceeds,  amounting  to  the  sum 
of  1417/.  13«.  was  deposited  to  abide  the  event  of  the 
claim  of  the  petitioners,  but  the  sum  of  500Z.  being  the 
two  quarters  annuities  due  in  May  1832,  to  Mr.  Hyde 
and  Mr.  Sandley,  the  only  surviving  annuitants  under 
the  deed  of  1774,  had  been  paid  thereout,  subject  to 
the  rights  of  the  parties.    The  sum  remaining  due  to 
the  petitioners,  by  virtue  of  the  mortgage  security,  was 
38,0002.,  and  upwards,  for  principal  money,  besides 
interest;  and  the  917Z.  ISs,  the  net  produce  of  the 
said  sugars,  after  payment  of  the  annuities,  still  re- 
mained in  the  hands  of  the  assignees.   The  petitioners 
prayed  that  the  petitioners  might  be  declared  entitled 
to  the  two  several  parcels  of  10  hogsheads  and  74  hogs- 
heads of  sugar,  and  to  the  proceeds  thereof,  and  that 
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18^4.       the  917/.  \Ss.  might  he  paid  to  thetn,  atid  that  they 

EiTparte      might  be  at  liberty>  after  deducting  thereout  the  costs 

aod  otim.     incurred  by  them  in  preparing  for  a  reference  which 

had  been  proposed,  but  was  ultimately  broken  off,  and 

of  this  application,  to  retain  the  balance  thereof  in  part 

diaoharge  of  the  debt  so  due  to  them  by  the  birtikrupts. 

Mr.  Kindersley  andMr.G.Tkm^^in  support  of  the 
petition.     The  petitioners  claim  the  proceedli  of  the 
sugar  in  question,  on  the  grounds  that  those  proe^edii 
are  applicable  to  the  part  discharge  of  the  debt  due  by 
JEstridge^s  estate  to  the  bankfupts^and  by  them  assighed 
to  the  petitioners.  The  debt  being  legally  tested  in  them, 
they  are  entitled  to  receive  all  sums  that  must  be  ap- 
plied in  redaction  of  it.     It  is  contended  on  the  part  of 
the  assignees  that  the   debt   secured  on  £Istridjffe\ 
estate,  though  assigned  to  the  petitioners, was  not  legally 
vested  in  them  for  want  of  some  notice  of  the  assign- 
ment ;   but  we  contend,  that  if  notice  was  required 
all  the  notice  was  given  of  which  the  case  was  suscep- 
tible.   From  the  nature  of  the  transaction,  it  wsts  diffi- 
cult to  say  that  there  was  a  legal  debtor.     Messrs. 
Manning  and  Anderdan  had  acted  as  consignees  of  the 
estates  which  were  in  the  possession  of  the  trustees,  and 
in  the  course  of  these  transactions  had  mad^  advances, 
from  time  to  time,  for  the  supply  of  the  estates,  and 
for  payment  of  interest  and  annuities  charged  on  the 
estate,  and  they  were  entitled,  under  the  deed  of  1818, 
to  be  repaid  out  of  the  estates,  but  there  was  no  one 
personally  liable.     The  recital  in  the  deed  of^  1818  is 
as  follows :  "  And  whereas  the  sum  of  13,377/.  8s,  lOdl 
was  due  and  owing  to  the  said  William  Manningy  Fre- 
derick Manning,  and   John  Lavicauni  Anderdan,  on 
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the  SOth  day  of  April  last  past,  in  resjiect  of  their  ad-        1S34. 
vance  on  account  of  the  said  trust  estates,  late  of  the       £x  ^^^.^ 
said  John  Estridge^  the  elder."    It  is  this  debt  which      ^oi^^n. 
was  assigned  to  Messrs.  Stnithf  Payne  and  Smith,  and 
Mr.il/aKiii9i^was  himselfoneof  the  trustees  of  the  estate, 
and  had  notice,  of  course,  of  the  assignment ;  and  at 
that  time  no  other  notice  could  be  given  to  any  party. 
Although  notice  to  one  executor  b  not  good  against  the 
other  (a),  because  they  are  not  liable  for  each  other's 
acts,  it  is  otherwise  with  trustees ;  and  notice  to  one  is 
manifestly  notice  to  all,  because  all  would  be  liable  to 
the  acts  of  any  one  of  them.     But  Messrs.  Smith, 
Payne  and  Smith  did  all  in  their  power ;  for  as  soon  as 
a  mortgage  was  made  to  Messrs.  Franks  and  Bosanquet, 
giving  a  legal  interest  to  them  in  the  estates,  the  peti- 
tioners gave  notice  of  their  hiterest  in  the  debt.     This 
being  so,  we  contend  that  the  debt  was  legally  assigned 
to  and  vested  in  the  petitioners  at  the  date  of  the  bank- 
ruptcy, and  that  the  assignees  having  no  interest  in  the 
debt,  have  no  right  to  receive  and  retain  sugars,  the 
proceeds  of  which,  when  sold,  were  intended  for   and 
must  operate  in  reduction  of  the  debt  so  assigned  to 
the  petitioners.   It  cannot  be  contended  that  the  sugar 
in  question  was  in  the  order   and  disposition  of  the 
bankrupts  as  true  owners  ;  it  was  consigned  to  them  as 
factors  of  the  trustees  for  sale  upon  commission,  ac- 
cording to  the  ordinary  practice  of  merchants  in  that 
line  of  business,  and  the  possession  of  the  sugar  did 
not  raise  a  presumption  that  they  were  the  owners,  but 
quite  the  contrary.    The  74  hogsheads  of  the  sugar 
were  not  in  the  possession  of  the  bankrupts  at  the 

(a)  See  HawHnty.  Day,  Ambl.  162.  S.  P.  and  5.  C.  Dick,  155. 
VOL.  IV.  R  R 
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1834.        time  of  the  bankruptcy,  but  arrived  after  the  bank- 
£,^^       ruptcy,  and  were  received  by  the  assignees.    These 
and  otben.     sugars  Were  claimed  by  the  petitioners  as  soon  as  they 
ascertained  the  fact  of  their  arrival;  so  that  they  never 
were  in  poBsession  of  the  bankrupts  at  aU,  certainly 
not  at  the  time  of  the  bankruptcy,  nor  with  the  con- 
sent of  the  owners.    If  the  sugars  would  be  retained 
by  the  assignees  as  being  in  the  order  and  dispodtioD 
of  the  bankrupts,  the  consequence  would  be,  that  they 
must  be  retained,  not  only  against  the  petitioners,  but 
agunst  the  trustees,  and  the  produce  would  in  that 
case  not  diminish  the  debt,  and  then  it  would  be  im- 
material to  the  petitioners.    The  only  loss  would  faH 
on  the  estate  of  E$tridge^  as  to  which  the  bankrupts 
were  merely  factors,  Mr.  Manning  being  also  a  trus- 
tee.   It  is  submitted  therefore  that  the  assignees  cannot 
hold  the  sugars  as  goods  and  chattels  in  the  order  and 
disposition  of  the  bankrupts  as  against  the  trustees, 
except  for  the  purpose  of  applying  them  to  reduce  the 
debt,  and  they  cannot  hold  it  for  that  purpose  if  the 
debt  was  already  vested  in  the  petitioners.     In  Jontt 
V.  Gihh&ns{(i)y  and  in  taiany  other  cases (6),  it  is  clear 
that  a  debt  on  mortgage  may  be  transferred  by  mere 
deposit  of  the  securities,  without  notice  to  die  debtor. 
By  the  former  order  in  this  matter  it  was  detennined 
that  the  petitioners  were  equitable  mortgagees  of  tbe 
interest  of  the  bankrupts  in  the  securities,  that  is  to 
say,    that  they  were    equitable   mortgagees   of   the 
debt,  by  the  deposit  of  the  mortgage  of  1829,  for  the 
bankrupts  had  no  other  interest  in  the  securities  tiian 
the  debt.    The  petitioners  also  had  an  assignment  of 

(a)  9  Ve«ey,  407.  (6)  See  Cliit.  Eq.  Index  tit  "  Notice,  I." 
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ibe  debty  and  Mr.  Mmming  and  Messrs.  Franks  and  ^^^^• 
JBasanquet  had  due  notice  of  this  assignment.  But  we  Ex  parte 
contend  that  apart  from  the  question  of  notice,  the  aod^mi. 
Court  having  decided  that  tbey  had  a  valid  mortgage  of 
the  debt,  Messrs.  Matimng  and  jtnderdon,  or  their 
assignees,  could  not«  without  the  consent  of  the  peti* 
ticmers,  veoeive  payment  of  a  part  of  the  debt  so 
equitably  assigned,  nor  hold  against  them  the  produce 
applicable  to  the  reduction  of  that  debt,  and  that  there 
never  was  in  fact  any  consent  by  them  to  Messrs. 
Manning  and  Anderdon,  or  the  assignees  so  receiving  or 
dealing  with  the  debt,  or  any  part  of  it  The  10 
hogsheads  arrived,  it  is  true,  before  the  bankruptcy, 
but  they  remained  earmarked  in  the  West  India  Docks, 
so  that  they  were  distinguishable  from  the  general  pro- 
perty of  the  bankrupts,  and  therefore  capable  of  being 
followed,  and  separated  from  the  bulk  of  their  estate. 
They  were  consigned  to  the  bankrupts  not  as  true 
ovriiers,  but  as  consignees ;  they  also  received  them  as 
trustees,  and  were  bound  to  devote  them  to  the  pur* 
poses  of  the  deed,  one  of  the  trusts  of  which  was  to 
discharge  the  debt  due  Co  themselves  as  creditors  to 
the  amount  of  the  debt  assigned  by  them  to  the  peti- 
ticmers.  By  the  transaction,  therefore,  they  were 
bound,  as  trustees  for  the  petitioners,  to  apply  the  10 
hogsheads  to  the  diminution  of  the  debt  so  assigned. 
This  liability  still  exists  on  the  part  of  the  assignees, 
that  parcel  of  the  sugar  being  earmarked,  and  capable 
of  separation  from  out  of  the  bankmpts^  estates.  The 
74  hogsheads  never  came  to  the  hcmds  of  the  bank- 
rupts, the  assignees  received  them,  and  they  did  so 
subject  to  all  the  equities  attaching  against  the  bank- 
rupts ;  the  assignees  had  no  interest  in  the  consign- 

rr2 
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1834.  ment  except  as  trustees  for  the  benefit  of  the  cestui 
£z  parte  ^ue  trusts.  These  sugars  are  not  to  be  likened  to  the 
andolhen.  ^^^^^  ^^^  profits  of  an  estate  in  equitable  mortgage, 
but  are  part  of  the  corpus  of  the  estate  itself;  they 
were  consigned  for  the  purpose,  amongst  other  things, 
of  Mannings  and  Anderdon  paying  off  their  debt,  of 
which  debt  the  petitioners  were  the  assignees,  toge- 
ther with  all  the  rights  and  remedies  for  the  recovery 
of  it.  [Sir  G.  Rose.  Could  the  petitioners  have  stopped 
these  sugars  in  transitu?]  Certainly  they  could,  as 
between  themselves  and  the  bankrupt ;  and  if  a  case 
had  existed  of  their  being  about  to  receive  those  sugars, 
and  intending  to  abscond,  it  is  clear  that  a  special  in- 
junction might  have  been  obtained  to  have  prevented 
them  (a).  Besides,  to  establish  reputed  ownership,  it 
is  manifest  there  must  be  actual  possession,  which  could 
not  for  a  moment  be  said  to  have  existed  as  to  the  74 
hogsheads;  and  as  to  the  10  hogsheads,  they  were  in 
the  bankrupts'  hands,  as  trustees  only,  and  being  ear- 
marked, could  not  pass  to  the  assignees  as  being  the 
property,  either  actual  or  by  reputation,  of  the  bankrupts. 

Mr.  Swanston  and  Mr.  G.  Richards^  for  the  assignees. 
The  assignees  in  this  case  have  a  right  to  retain  the  pro- 
ceeds in  question  on  the  following  grounds.  Messrs. 
Smith  and  Co.  are  declared  by  the  order  of  the  28th 
June  1832,  (and  not  before,)  to  be  equitable  mort- 
gagees (i).  In  such  character  then  they  are  entitled 
to  claim.  A  mortgagee  is  not  entitled  to  the  rents 
and  profits  (whether  in  money  or  in  kind,)  from  the 


(a)  See  also  Hampton  v.  Hodget,  8  Ves.  105,  which  was  cited. 

(b)  See  the  report  of  that  part  of  tbis^case,  2  Dea.  &  Ch.  271. 
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mortgaged  estate  until  be  is  in  poasession^  or  until  he        1834. 
has  given  notice  that  the  rents  and  profits  should  be 

paid  to  him,  and  not  to  the  mortgagor,  this  being  f"?" 
equivalent  to  possession ;  Moss  y.  Gallimare  (a). 
Mead  v.  Lord  Orrery  {b).  Messrs.  Smith  and  Co.  were 
only  equitable  mortgagees,  and  could  not  have  taken 
possession,  and  had  not  given  any  such  notice  at  the 
time  when  the  sugars  arrived.  The  first  notice  given 
by  Messrs.  Smith  and  Co.  was  the  presenting  the  peti- 
tion in  bankruptcy,  which  was  not  filed  until  May 
1832,  and  the  sugars  were  received  in  1831.  In  £x 
parte  JBignold^  in  re  Harvey  (c),  the  present  Master  of 
the  Rolls  {d)^  indeed,  decided  that  an  equitable  mortga- 
gee was  entitled  to  the  produce  of  the  mortgaged  estate 
from  the  time  of  presenting  his  petition :  but  in  Ex 
parte  Alexander,  in  re  Till  (e),  Lord  Eldon  would  not 
go  so  far,  and  held,  that  an  equitable  mortgagee  was 
not  entitled  to  the  rents  and  profits  previous  to  the 
sale  (/).  It  is  settled  that  a  mortgagee  having  a  legal 
title  never  could,  in  the  Court  of  Chancery,  make  the 
mortgagor  account  for  the  rents  for  the  time  past.  Ex 
parte  Wilson  (g) ;  nor  for  the  profits  received  by  the 
mortgagor,  and  applied  by  him  to  his  own  use,  CoU' 
man  v.  Duke  of  St.  Alban's{h). 

The  assignee  of  a  legal  mortgagee  has  the  same 
rights  as  the  original  mortgagee,  but  could  not  stand 

(a)  Douglas,  265.  (6)  3  Atk.  244. 

(c)  2  G.  &  J.  273.  {d)  Sir  J.  Leach,  (e)  2  G.  &  J.  276. 

(/)  In  Ex  parte  Bignold,  ante,  259,  the  Court  of  Review  held  the  equit- 
able mortgagee  entitled  only  from  the  date  of  the  order  for  sale*  or  from  the 
time  of  bis  takbg  possession. 

(g)  2  Yes.  &  B.  252 ;  S.  C.  1  Rose,  444. 

(A)  3  Yes.  25 ;  see  also  as  to  second  mortgagee,  Burney  v.  SewtU,  1  Jac. 
&  W.  650. 
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Ezpartt 

Smith 

aodothert* 


in  a  better  situation  with  respeet  td  his  claim  for  te- 
trospeettTe  rents.  Messrs.  Smith  and  Co.  have  only 
an  equitable  mortgage  of  the  interest  of  the  bankrupts. 
Can  they  have  a  better  right  than  the  transferree  of  a 
legal  mortgage?  If  the  mortgagee  has  not  the  legal 
estate,  the  Court  of  Chancery  wiK  appoint  a  receiver, 
Coleman  v.  Duke  of  St*  Alban's{a\  but  will  do  no  more ; 
and  it  has  been  decided,  that  against  a  receiver  ap- 
pointed not  for  his  benefit,  a  mortgagee  of  a  term  is 
not  entitled  to  a  retrospective  acconol  of  rents  and 
profits  aeeraed  before  the  expiration  of  the  term ; 
Gfresley  v.  Adderhy  (d)«  Again,  supposing  even  Messrs. 
Smith  would  have  been  entitled  to  the  sugars  if  the 
bankruptcy  had  not  happened,  we  contend  that  diey 
were  left  in  the  order  and  disposition  of  the  bank^ 
nipts,  and  therefore  pass  to  the  assignees.  As  to  the 
10  hogsheads,  they  were  clearly  in  their  actual  pos- 
session at  the  time  of  the  b«uikruptcy ;  and  as  to  the 
74  hogsheads,  they  were  equaUy  so  from  the  first 
moment  they  were  consigned  to  them  firom  the  esti^  | 
the  carrier  of  them,  by  the  well-known  doctrine  of 
law,  being  from  that  time  the  agent  of  die  consignos ; 
and  possession  by  an  agent  being  equivalent  to  pos- 
session by  the  principal  (c). 


Mr.  Kindersleyt  in  reply,  was  stopped  by  the  Court. 

Erskine,  C.  J. — I,  for  one,  should  be  extremdy 
sorry  if,  according  to  the  strict  interpretation  of  the 
6  Geo.  4.  c.  16.  s.  72.,  we  felt  bound  to  decide  that 


(a)  Suprd,  (ft)  1  Swanst  573. 

(c)  See  HailU  v.  Smith,  1  Bos.  &  Pul.  563 ;  I>ite(oti  ▼.  Sdmontmi,  3 
Bos.  k  P.  582. 
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the  property  in  question  is  vested  in  and  belongs  to        ^^^ 
the  assignees ;  because  it  is  quite  clear  that  the  equity       £x  parte 

Smith 

of  the  case  is  entirely  the  other  way.  and  othen. 

There  is  no  question  in  dispute  raised  by  the  other 
parties  interested  in  the  property,  but  who  are  not  be- 
fore the  Court.  And  the  only  doubt  is^  whether,  as 
against  them,  we  could,  in  their  absence,  make  an  ad- 
verse order  for  ddivering  up  of  the  {property  in  dis- 
pute to  the  petitioners. 

The  claim  raised  by  this  petition  is  to  two  par- 
cels of  sugar,  CHinsisting  of  10  and  74  hogsheads  of 
sugar ;  the  former  of  which  came  to  the. hands  of  the 
bankrupts  prior  to  llieir  fiulure,  and  the  latter  to  the 
haods  of  the  assignees  subsequently  thereto.  Both 
parcels  are  earmarked,  and  capable  of  being  identified 
and  separated  from  the  rest  of  the  bankrupts'  assets.  As 
to  the  10  hogsheads,  at  the  time  of  the  bankruptcy  that 
parcel  was  in  the  West  India  Docks  thus  earmarked  in 
the  name  of  the  bankrupts.  When  there,  whose  pro- 
perty was  that  parcel  ?  If  it  was  the  absolute  property 
of  the  bankrupts,  then,  as  a  necessary  consequence,  it 
would  belong  to  the  assignees,  by  the  operation  of  the 
bankrupt  laws.  But  it  was  consigned  to  them  not  as 
beneficial  owners,  but  as  consignees  of  the  estate,  in 
the  mercantile-  signification  of  that  term :  and  they 
have  possession,  not  as  owners,  tot  their  own  absolute 
individual  benefit,  but  as  consignees  and  fiictors,  to 
dispose  of  the  produce  in  a  particular  manner  and  for 
certain  purposes,  according  to  the  trusts  of  the  deeds 
of  1818  and  1829.  But  the  assignees  say,  that  al- 
though the  bankrupts  were  not  the  real  owners,  yet 
they  were  entitled  partially  under  that  deed  towards 
the   reduction  of   their  debt;  and  that  to  a  certain 
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18S4. 

£x  parte 

Smith 

and  othere. 


extent  there  was  no  trust  affectiiig  the  property,  tbej 
being  the    legal   creditors.      But  before  the  arrival 
of  those  sugars  the  debt  due  to  the  bankrupts  was 
assigned  by  them  to  the  petitioners,  and  a  mortgage 
made  of  their  interest  in  the  estate.     The  parties  then 
becoming    interested   were    the  petitioners,   and  the 
proceeds  thereupon  came  to  the  hands  of  the  bank- 
rupts, as  trustees  merely;  first,  for  the  purpose  of 
paying  the  annuities ;  and  secondly,  for  the  payment  of 
the  debt  due  to  them.     For  the  deed  of  1818,  though 
intended  only  to  operate  till  1822,  was,  up  to  the  time 
of  the  bankruptcy,  continued  to  be  acted  upon.     If  it 
were  competent  to  the  assignees  to  say,  that  although 
the  bankrupts  were  trustees,  yet  that  their  creditors  are 
entitled  to  the  produce  of  these  two  parcels  of  sugars, 
inasmuch  as  the  bankrupts  were  in  the  reputed  owner- 
ship of  them  at  the  time  of  their  bankruptcy,  then 
this  injustice  would  necessarily  ensue,  namely,  that  the 
estate  would  be  damaged  by  its  still  remaining  charge- 
able with  the  annuities  and  debts  so  assigned  to  the 
petitioners;  and  the  petitioners  would  be  damaged, 
because    part   of  their  debt  would   be  taken    away 
from   them.     But  it  is   a  doctrine  well  established, 
that  reputed  ownership  cannot  be  had  of  property  in 
the  hands  of  factors  or  trustees  as  such.    The  bank- 
rupts were  factors  and  trustees,  and  one  of  ^  the  trusts 
which  they  were  bound  to  execute  was  the  payment  of 
the  interest  of  the  debt  assigned  by  them  to  the  peti- 
tioners.   This,  I  think,  is  the  proper  way  of  looking 
at  the  case  as  rogards  the  10  hogsheads,  and  i  fortiori 
will   these  observations  apply   to  the   74  hogsheads 
which  never  were  in  the  actual  custody  of  the  bank- 
rupts, but  arrived  after  the  bankruptcy,  and  were  re- 
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ceiTed  by  the  assignees.     I  aniy  therefore^  Satisfied  that        lSS4f. 

the  assignees  are  not  entitled  to  withhold  this  property,  £x  parte 

but  that  the  petitioners  are  entitled  to  have  the  prayer  andoUien. 
of  their  petition  granted. 

Sir  J.  Cross. — The  petitioners  in  this  case  insist 
on  a  lien  upon  thb  sugar  paramount  to  the  apparent 
right  of  the  assignees,  arising  from  reputed  owner- 
ship.   It  is  unnecessary  to  go  through  all  the  facts 
contained  in  the  petition,  because  the  assignees,  as 
respondents,   insist  on  two  objections  of  law  to  the 
granting  of  the  petition.      First,  it  is  said  that  the 
petitioners  were  only  equitable  mortgagees,  and  are 
therefore  only  entitled  to  the  produce  of  the  estate 
from  the  date   of  the   order   declaring   them  to  be 
so;  and  secondly,  they  rely  upon. the   doctrine  of  re- 
puted ownership.      As  to  the  first  objection,  it  is  a 
sufficient  answer  to  say,  that  the  petitioners  were  vir- 
tually in  possession.     Manning^  the  bankrupt,  was  a 
trustee  under  the  deed  of  1818 ;  and  by  virtue  of  the 
assignment  of  the  debt,  he  was  trustee  also  for  the 
petitioners  ;  he,  as  such,  had  possession  of  the  estate 
by  the  manager ;  and,  therefore,  the  petitioners  had  an 
equitable  possession  at  least  very  different  from  that 
of  a  mere  mortgagee.     As  to  the  second  objection,  I 
conceive  it  unnecessary  to  do  more  than  to  repeat,  that 
it  has  been  long  established,  that  if  goods  and  chat-^ . 
tels  are  in  possession  of  a  bankrupt  for  any  specific 
purpose,  or,  in  other  words,  in  trust,  they  do  not  pass 
under  the  7Snd  section  of  the  Bankrupt  Act.     Here 
the  bankrupts  had  the  possession  for  the  purposes  of 
the  deed  of  1818;  one  of  which  was,  the 'payment  of 
the  debt  assigned  to  the  petitioners.     That  trust  must 
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1 S34.  be  perfcrmedy  and  I  tbiok  the  nsignees  have  shown 

Ex  parte  "^  ^^  ^  defeat  the  petitioners'  claim. 

Shxtb 


cikI  otfaen. 


Sir  G.  Rose. — I  do  not  perceive  that  the  assignees 
have  offered  any  sufficient  answer  to  the  ckim  of  the 
petitioners.    The  contract  between  all  the  parties  is^ 
that  the  produce  of  the  estate,  vis.  the  sugars  in  ques- 
tion, shall  be  applied  towards  the  debt  assigned  to  the 
petitioners.    There  is  nothing  in  the  deed  excluding 
the  power  of  such  assignment ;  and  such  then  being 
the  trusts  of  the  deed,  the  doctrine  of  JEx  parte 
Waring  (a},  confirmed,  as  it  has  been  by  this  Court  in 
the  cases  of  JEx  parte  Copeland  (b)  and  JEx  parte  JPret- 
cott  (c),  is  applicable  to  this  case.     Within  that  doc- 
trine, if  I  am  the  assignee  of  a  debt,  and  certain  pro- 
perty is  covenanted  to  be  applied  in  discharge  of  it, 
without  more,  I  am  entitled  to  have  that  property  so 
applied.     That  is  just  this  case„  and  the  trustees,  as 
such,  have  a  right  to  say,  that  the  property  so  liable 
shall  be  disposed  of  in  diat  way,  and  so  the  equities 
between  the  estate  and  the  petitioners  and  the  bank- 
rupts must  be  worked  out,  preventing  any  circuity  of 
remedy.     The  question   of  order  and  disposition,  or 
reputed  ownership,  is  at  once  met  by  the  answer,  tliat 
it  was  in  the  hands  of  the  bankrupts  only  as  trustees. 
They  were  factors  and  consignees,  and  their  duty  was 
to  have  handed  over  the  proceeds  of  the  estate  to 
Manning  J  as  trustee,  to  be  applied  by  him  in  discharge 
of  the  debt  assigned  to  the  petitioners.    It  cannot  be 
said  that  Manning^  as  trustee,  had  not  notice.     Ifanr 
ning  and  Anderdon  clearly  had  notice  of  the  assign* 

(a)  2  Glynn  &  J.  404;  2  Rose«  182  ;  19  Ves.  345. 

(6)  3  Dea.  &  Ch.  199.  (c)  3  Dea.  &  Ch.  218. 
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ment,  and  Chat  was  ample  notice  t^  Manmng  alonci  he       ]8:)5. 

standing  in  the  double  eapacfity  (a).     I  am  therefore  c^Tperte 

of  opinion  that  the  proeeeds  of  the  sugani  must  be  J^l^j^ 
handed  over  to  the  petitioners. 

It  was  acGordingls  ordered  as  prayed. 

(«)  See  ■      ■  -  V.  Admm,  1  Y»uiige,  117. 


Ex  parte  J.  W.  Liddiard  and  George  W.  Sherriff. 

— In  the  matter  of  James  Coward.  1335^ 

January  28. 

X  HE  petition  in   this  case  stated,  that  in  August  A  partnenhip 
1833,  Henry  Coward  and  James  Coward  and  Richard  isdiMolved,^/ 
Moore  carried  on  the  business  of  linen-drapers  in  part-  to  pay  a?Uhe*°^ 
nership,  under  the  firm  of  Cowards  and  Moore.   Henry  5ebi8?"i)f  a 
Coward^  during  the  period  before  mentioned,  carried  ^{J*^  ^'  ^\ 
on  the  separate  business  of  an  upholsterer  at  Bath,  in  rant  of  the  terms 
partnership  with  one  WUliam  Fear^  under  the  style  tioo,  applies  for 

payment;  and 

and  firm  of  Fear  &  Co.    That  on  the  10th  of  August  a.  and  JB.  by 

letter  beg  time, 

1833,  the  partnership  between  Henry  Coward^  James  and  ultimately 
Coward^  and  Richard  Moore  was  dissolved,  so  far  as  on  J.,  B.,  and 
concerned  Moore^  and  a  written  agreement,  dated  10th  b.' accept  in  the 
August   1833,  was  thereupon  entered  into  between  ,^j  ^  l,^J'    " 
Richard  Moore  of  the  one  part,  and  Henry  Coward  Jhorityl^if^d 
and  James  Coward  of  the  other  part,  whereby  it  was  ^*  ■?*°»  by  let- 

•^       '  '  ter  signed  by 

agreed,  amoncst  other  thinss,   that  Richard  Moore  themalone, 

^  ^  ^  promise  pay- 

should  receive  and  be  paid  the  sum  of  350Z.,  faeinir  the  mentof  thebill. 

'^  '  ^  .        i4.  and  B.  be- 

amount  of  capital  brought  into  the  concern  by  him,  came  bank- 
rupts ;  C*  also 
and  which  sum  was  in  full  discbarge  of  Moore's  share  became  bank- 

of  the  stock  in  the  shop,  and  of  all  the  profits  arising  under  the  cir- 
cumstances, 

that  D,  might  prove  the  amount  of  the  bill  against  A,  and  B/s  estate. 
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1835.        ffQiQ  ()|g  partnership  concern  from  its  commencement, 
Ex  partt      ^^  the  ti^e  ^uid  iQ  ^h®  manner  therein  mentioned.   And 
aod'^imother.    Henry  Coward  and  James  Coward  did  thereby  agree  to 
pay  and  discbarge  all  debts  due  from  the  firm.    Notice 
of  the  dissolution  of  the  partnership  of  Cowards  and 
Moore  was  published  in  the  London  Gazette.     After 
the  retirement  of  Moore^  Henry  Coward  and  James 
Coward  continued  to  carry  on  the  business  of  linen- 
drapers  in  copartnership  together,  under  the  style  or 
firm  of  Henry  and  James  Coward.     The  petitioners,  at 
the  time  of  the  retirement  of  Moore^  were  creditors  of 
the  firm  of  Coward  and  Moore  for  the  sum  of  150/.,  for 
goods  sold  and  delivered  to  them  a  short  time   previ- 
ously to  such  retirement.     The  petitioners,  not  having 
received  payment  of  the  debt  of  150/.,  their  agent,  in 
September  1833,  applied  to  Henry  Coward  and  James 
Coward  for  payment,  and   Henry  Coward  thereupon 
stated   to   the  petitioner's  agent,  that   he  should  be 
shortly  in  London  and  would  then  pay  the  debt  to  the 
petitioners.     In  September  1833  (the  debt  still  remain- 
ing due)  the  petitioners  drew  a  bill  of  exchange  for 
150/.,  payable  to  their  order  one  month  after  date,  and 
directed    it  to   Messrs.    Cowards  and   Moore^   which 
bill  was  forwarded  by  the  petitioners  to  Henry  Coward 
and  James   Coward  for  acceptance.     The  petitioners 
shortly  afterwards  received  a  letter  from  Henry  Coward 
and  James  Coward  only,  respecting  such  bill  of  ex- 
change, in   the   words   following:  —  ^*  Gentlemen,  It 
would  afford  us  much  pleasure  to  have  accepted  your 
draft,  but  we  do  not  see  that  we  shall  be  enabled  to 
protect  it,  unless  it  were  made  to  become  due  in  the 
middle  of  January  next,  and  your  drawing  upon  us 
at  two  months  from  to-day  will  much  oblige,  and  have 
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our  best  thanks.   We  are  your*s,  obedientlyi  H.  and  J.        18S5. 
Coward^    The  petitioners  consented  to  the  alteration       Exparte 
of  the  bill,  by  making  it  payable  two  months  after  date,     ^'^^''^^J'* 
and  thereupon  Henry  Coward  and  James  Coward  ac- 
cepted the  same  in  the  name  of  the  late  firm  of  Cowards 
and  Moore;  but  the  petitioners  insbted  that  Henry 
Coward  and  James  Coward  having  no  authority  to  bind 
Moore,  the  acceptance  of  the  bill  did  not  bind  him  but 
bound  Henry  Coward  and  James  Coward  only.    Henry 
Coward  and  James  Cotoard  having  accepted  the  bill,  re- 
turned it  to  the  petitioners  with  a  letter  in  the  words  fol- 
lowing:—'' Bath,  November^,  1823.  Gentlemen,  We 
feel  greatly  obliged  by  your  kindness  in  acceding  to  our 
wish,  and  herewith  we  enclose  you  our  acceptance  pay- 
able on  the  83d  January  1 834,  when  you  may  depend  our 
giving  it  protection.     We  are,  gentlemen,  your  obedient 
servants,  H,  6i  J,  Coward,''     On  the  4th  December 
1833,  a  fiat  in  bankruptcy  issued  against  William  Fear 
and  Henry  Gnrarcf  jointly  as  copartners.   On  the  lltb 
of  December  a  separate    fiat   issued  against  James 
Coward,     On   the  37th  February  last  a  fiat  issued 
against  Richard  Moore,    The  stock  and  effects  which 
belonged  to  the  original  firm  of  Cowards  and  Moore 
were  taken  by  Henry  Coward  and  James  Coward^  upon 
the  retirement  of  Moore  from  the  partnership,  as  before 
mentioned;  and    George  Gibson^  as  the  official  assign 
nee  appointed  under  the  fiat  against  James  Coward, 
had  taken  possession  of  such  part  thereof  as  remained 
unsold  at  the  time  of  the  bankruptcy  of  J.  Coward,  which 
was  since  sold.  By  an  order  of  this  Court,  dated  25  July 
18S4,  upon  petition  in  the  matter  of  the  bankruptcies  of 
TT.  Fear  and  Henry  Coward,  and  of  James  Coward  and 
of  Richard  Moore,  it  was  declared  that  all  the  stock, 
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1835.  property,  and  effects  of  the  said  firm  of  Cowards  and 
ETparte  MocTB^  became  and  were  the  stocky  property,  and  ef- 
^^'^'^y  fects  of  the  firm  of  Hemry  Ccward  and  J  ernes  Coward, 
except  as  to  any  stock  debt  or  debts  which  were  or 
was  doe  or  owing  to  the  firm  of  Cowards  and  Moore  on 
the  10th  August  1838,  and  in  respect  of  which  debts 
no  notice  was  given  to  llie  parties  owing  the  aame  of 
the  agreement  of  diesoliition  of  lOtb  August  UiSS. 
And  it  was  ordered  that  the  joint  estate  of  W,  Fear, 
and  Henry  Coward  ajid  James  Coward^  and  the  aepa* 
rate  estate  of  each  of  them,  should  be  adminiaterod 
under  the  fiat  issued  against  Fear  and  Henry  CJoward  ; 
and  that  all  debts  due  and  owing  to  the  respective 
firms  of  Cowards  and  Moore,  and  Henry  and  James 
Coward,  should  be  collected ;  and  that  the  joint  es- 
tates of  the  firms  of  Cowards  and  Moore,  and  Henry  and 
James  Coward,  and  the  separate  estate  of  James  Coward^ 
should  be  administered  under  the  fiat  issued  against 
James  Coward;  and  that  the  assignees  of  James 
Coward  should  be  at  liberty  to  use  the  names  of  the 
assignees  of  Fecar  and  Henry  Coward,  and  of  Moore,  in 
any  suits  or  actions  to  be  brought  for  the  recovery  of 
any  outstanding  debts  due  to  the  firms  of  Cowards  and 
Moore,  and  Henry  ^n&  James  Coward;  and  that  the 
separate  estate  of  Moore  should  be  administered  under 
the  separate  fiat  ugainst  him ;  and  that  distinct  !ao- 
counts  should  foe  kept  of  the  joint  estate  and  eflfects  of 
the  firm  of  Henry  and  James  Coward,  andof  the  sepa- 
rate estate  of  James  Coward,  The  petitioners  attended 
before  Oommissioner  Fonhlanque,  and  tendered  .a  pmof 
of  their  debt  of  ISO/.,  upon  and  by  virtue  of  the  ac- 
ceptance and  the  before-mentioned  lettera  of  Henry 
and  James  Coward,  against  the  joint  estate  of  Henry 


CASES  IN  BANKRUPTCY.  607 


and  James  Ccwardy  and  daimed  to  rank  pari  passu       1SS5. 
with  the  creditors  of  the  firm  of  Henry  and  James      sTmlrto 
CawarcL  who  had  proved  their  debts  under  the  fiat      Liddiab© 

^  '^  ud  another. 

against  James  Coward;  but  the  Commissioner  refused 
to  aBow  such  proof.  The  petitioners  therefore  prayed 
liberty  to  prove  their  said  debt  of  150/.  under  the  fiat 
against  James  Coward^  against  the  joint  estate  of  Henry 
and  James  Coward. 

Mr.  Burge,  and  Mr.  Montagu,  fbr  the  petitioners. 
We  now  seek  to  prove  the  bill  in  question  against  the 
joint  estate  of  H,  and  J.  Coward,  Prior  to  the  bill 
being  accepted,  the  partnership^  as  to  Moore,  was  dis- 
solved ;  and  though  the  bill  was,  subsequently  thereto, 
accepted  for  a  debt  due  by  the  original  partnership, 
yet  as  the  agreement  was  that  H.  and  J»  Coward 
should  pay  all  the  debts,  Moore  cannot  be  held  liable 
upon  this  bQl,  notwithstanding  it  was  accepted  in  the 
j<Hnt  names  of  the  three  partners. 

Sir  6.  RosR. — That  cenchision  would  be  obvious,  ' 
{Nrovided  the  creditor  acceded  to  the  arrangement  that 
the  pairtnership  debts  should  be  paid  by  the  continuing 
partnara.    Bat  you  must  show  us»  by  positive  evidence, 
that  the  creditor  did  accede  to  it. 

Ekskine  C.  J.-«You  must  show  that  you  evinced  an 
intention  of  acceptmg  die  two  as  your  debtors,  in  lieu 
ofthediree. 

Mr.  Surge,  and  Mr.  Montagu,  There  is  no  ques- 
tion that  if  at  law  we  produced  this  acceptance,  pur- 
porting to  be  by  the  three,  and  proved  the  facts  dis- 
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1835.  closed  by  our  petition»we  should  be  entitled  to  recover 

ETparte  ^^^  amount  in  an  action  against  the  two  Cowards  only. 

LlDDXARD 


ftod  ftDother. 


Erskinb  C.  J. — Were  the  petitioners  aware  of  the 
dissolution,  and  the  terms  of  it,  when  they  received  the 
bill? 

SirG.  Rose.—- I  think  there  is  sufficient  allegation 
in  the  petition  to  let  in  evidence  of  that  fact. 

Sir  J.  Cross. — The  petitioners  hold  the  security  for 
the  debt  of  the  three,  which  the  two  had  agreed  to  pay  : 
and  it  appears  to  me  that  the  right  to  prove  against 
the  two  on  that  security  is  clear. 

Mr.  Burge,  and  Mr.  Montagu.  In  Ex  parte  Frtt- 
man  (a)  it  was  indeed  held,  where  by  deed  the  stock 
and  effects  of  a  partnership  were  assigned  to  the  con- 
tinuing partner,  who  covenanted  to  pay  the  joint  debts, 
and  the  partners  became  bankrupt,  that  the  joint  cre- 
ditors not  having,  previous  to  the  bankruptcy,  accepted 
the  continuing  partner  as  their  sole  debtor,  had  not  an 
election  to  prove  against  the  separate  estate  of  the  con* 
tinning  partner.  That  decision  has  however  been  over- 
ruled  upon  appeal  (i),  and  Lord  JEldon  has  ever  since 
repudiated  the  Vice-Chancellor's  doctrine  as  reported. 
Mr.  Bell  too,  while  at  the  bar,  frequently  expressed 
the  same  opinion  of  that  case ;  so  that  it  may  now  be 
taken  as  an  established  doctrine  that  the  proof  of  acqui- 
escence is  not  requisite.    The  act  of  a  party  under 

(a)  Buck,  471. 

(6)  Per  Mr.  Montagu,  arg.  in  £jr  parte  Fry,  I  G.  &  J.  96;  I  Mont.  & 
Greggp  235,  and  notes  (n)  (d). 
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ignorance  of  his  rights,  is  in  very  few  cases  held  to  be        ISSS. 
binding  on  him  (a)«    In  the  present  case  the  petitioners      -^  p^ita 
had  a  right  to  claim  the  payment  of  this  debt  against    and'^anoUicr. 
the  two  Cowards^  or  against  all  three.     Having,  in  ig- 
Doranoe  of  these  alternative  remedies,  accepted  the 
security  from  the  two  as  the  security  of  the  three,  they 
have  now  a  right,  on  coming  to  the  knowledge  of  the 
drcumstances,  to  avail  themselves  of  their  equity  again8;t 
either,  and  to  prove  against  the  two  Cowards  only,  with- 
out proof  of  any  agreement  or  assent  on  his  part  that 
he  should  do  so.    The  maxim,  also,  qui  sentit  com- 
modum  sentire  debet  et  onus  is  clearly  applicable  in  this 


Mr.  Swanston,  for  the  assignees.  If  this  bill  had 
been  the  mere  acceptance  of  the  two,  then  no  doubt 
could  arise  on  the  question,  and  the  two  would  be  alone 
liable*  and  the  debt  would  be  proveable  under  their 
j(»nt  commission.  So,  although  the  bill  is  accepted  in 
the  name  of  the  three,  if  the  petitioners  could  show  that 
they  had,  in  any  way,  assented  to  the  arrangement 
between  the  partners  upon  the  retirement  of  Moore, 
they  would  be  entitled  to  prove  against  the  two.  But 
the  cases  on  the  subject  have  long  established,  that 
without  such  assent  no  right  could  exist;  Ex  parte 
•Fry  (^)>  Ex  parte  Freeman  (c). 

Sir  J.  Cross. — Is  not  this  in  fact  the  acceptance  of 
the  two  only  ?    They  had  no  authority  from  Moore  to 

(a)  BlenntrhMHt  V.  Day,  2  Ball  &  B.  128 ;  Cholmondele}}  v.  Clinton,  2 
Mer.  362. 
(6)  1  GI.  &  J.  96.  (o)  Back,  47i. 

VOL.  IV,  S  S 
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1SS5.        accept  for  him,  and  may  not  the  addition  of  his  noBie 
Ex  pute      he  therefore  treated  as  mere  surplusage  ? 

LiDDIARD 

Mr.  Swanston.  The  whole  question  is^  did  the  peti- 
tioners assent  to  the  adoption  of  the  two  only  as 
their  debtors  ?  It  is  not  pretended  that  they  did :  the 
letters  which  they  wrote  in  the  transaction  were  ad- 
dressed to  the  three  partners,  and  throughout  the 
transaction  they  have  continued  to  look  upon  the  three, 
and  not  on  the  two  Cowards  only,  as  their  debtors.  In 
fact,  they  could  not  have  acquiesced  in  the  arrange- 
ment, for  they  never  knew  of  it  till  after  the  bank- 
ruptcy. 

Sir  G*  Rose. — Suppose  an  action  were  brought 
against  the  two,  could  they  say  it  was  not  their  accept- 
ance, or  that  they  were  not  liable  in  the  teeth  of  their 
own  agreement?  And  can  there  be  any  doubt  in  a 
Court  of  Equity  such  as  this  is  ? 

Ersrine,  C.  J. — How  could  tiiey  plead  to  the  ded*- 
ration,  that  the  acceptance  was  not  tiieirs>  when  the 
proof  of  their  hand-writing  would  be  sufficient  to  show 
the  contrary?  If  they  pleaded  in  abatement  that 
another  party  was  liable,  would  not  a  proof  of  the  dis- 
solution of  the  partnership,  and  the  terms  of  it,  be  a 
sufficient  answer  ? 


Mr.  Swanston.  The  question  now  before  the  Court 
is,  as  to  the  administration  of  the  bankrupt's  assets. 
The  creditors  of  the  two  acquire  rights  under  it,  which 
can  only  be  bound  by  some  contract  obligatory  on  the 
bankrupts  before  their  bankruptcy.    Here  is  no  con- 
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tnci  between  them  and  the  petitioner  that  they  alone        1885. 
shall  be  liable ;  and  no  contract  could  have  existed^       ETptrta 
because  one  of  the  parties  required  to  it,  viz.  the  peti-    i^d^anoiher. 
tioners,  were  in  perfect  ignorance  of  the  arrangement, 
and  never  in  any  manner  acted  on  it.    The  mere  legal 
operation  of  the  bill  is  therefore  alone  to  be  looked  to^ 
and  it  la  not  sufficient  that  the  petitioners  should  now 
for  the  first  time  acquiesce  in  the  arrangement  on  the 
dissolution. 

.Mr*  Btarge,  in  reply,  was  stopped  by  the  Court. 

EbskinEj  C.  J. — There  are  two  modes  of  viewing 
this  case,  in  each  of  which  the  petitioners  might  be 
entitled  to  prove  this  debt  against  the  joint  estate  of 
H,  and  J»  Coward  only.  The  debt  for  which  the  bill 
was  given  was  originally  contracted  by  the  two  Cowards 
and  Moore,  to  which  the  three  conjointly,  and  not  the 
estate  of  two  in  bankruptcy,  was  liable ;  so  that  had  it 
remained  in  that  state,  the  proof  could  not  be  admitted 
against  the  two  only.  To  entitle  the  creditors,  there- 
fore, to  claim  its  payment,  they  must  either  proceed  by 
virtue  of  their  acquiescence  in  the  arrangement  to  ac- 
cept the  two  Cowards  as  their  debtors  in  the  place  of 
the  three  former  partners,  which  would  raise  a  contract 
on  sufficient  consideration  against  the  two ;  or,  having 
accepted  from  the  two  a  security  to  pay  the  debt  of 
the  three,  they  must  proceed  on  that  security  alone. 
There  is  no  doubt  that  the  mere  agreement  between 
the  partners,  that  the  two  should  bear  the  burthen  of 
the  prior  partnership  debts,  is  not  alone  sufficient.  An 
agreement  and  acquiescence  on  the  part  of  the  creditor 

ssS 
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18S5.       is  necessary  to  render  the  arrangement  complete  and 

ETpirte      Wnding  between  all  parties. 

^d'*°*other  F'wt,  then,  the  question  is,  whether  there  was  any 
acquiescence  on  the  part  of  the  petitioners  ?  If  the 
case  depended  simply  upon  that,  I  should  say  the  evi- 
dence is  not  sufficient  to  show  any  acquiescence ;  be- 
cause, though  the  letter  to  the  petitioners  was  only 
signed  by  ff.  and  J.  Cowardi  yet  the  letter  written  by 
the  petitioners  was  addressed  to  the  three  partners, 
viz.  Cowards  and  Moore ;  from  which  it  is  clear  they 
do  not  intend  to  relinquish  their  claim  against  Moore. 

But,  secondly,  let  us  look  at  the  right  to  prove  upon 
the  security  taken.  The  three  partners  being  indebted 
to  the  petitioners,  they  applied  to  the  two  Cowards  for 
pajrment^  and  drew  a  bill  upon  all  three,  which  they 
forwarded  to  the  two  Cowards  for  acceptance.  The 
two  Cowards  then  write  to  request  the  bill  may  be 
drawn  at  a  longer  date,  and  that  letter  is  signed  by 
them  only.  This  is  acceded  to,  and  the  bill  is  then 
accepted  by  the  two  Cowards  in  the  name  of  Cowards 
sxiA  Moore f  and  forwarded  in  a  letter  promising  its  due 
payment,  signed  by  the  two  Cowards  only.  The  legal 
efiect  of  this  transaction  would  be  to  make  the  two 
Cowards  only  jointly  liable  at  law ;  and  I  see  no  reason 
why  the  same  liabiUty  should  not  exist  in  bankruptcy. 
They  had,  it  is  clear,  no  right  to  use  the  name  of 
Moore.  The  petitioners  have,  therefore,  the  option  to 
treat  it  as  the  debt  of  three  or  of  two ;  and  the  ex* 
tension  of  time  given  to  the  two  was  quite  a  sufficient 

consideration  whereon  to  ground  a  contract  by  those 
two  alone  for  payment  of  the  debt.  They  did  so  con- 
tract on  their  parts,  both  as  regards  the  petitioners  by 
their  letters  to  them,  and  towards  Moore  by  the  terms 
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of  the  dissolution.    There  is  no  ground  therefore  for        l^^^- 
rejecting  this  proof.  Ex  parte 

LXDDXARD 

and  anothtr. 

Sir  J.  Cross. — It  must  be  admitted  on  all  hands  that 
the  petitioners  could  have  recovered  on  this  bill  against 
the  two  Cowards  at  law^  the  latter  having  no  authority 
to  use  the  name  of  Moore^  and  having  undertaken  with 
him  to  pay  the  debt.  But  it  is  said  there  is  a  sort  of 
equity  arising  requiring  us  to  reject  the  proof.  How 
that  equity  is  to  be  defined  I  cannot  understand.  I  can 
see  no  principle  of  law  or  equity  for  resisting  the  de- 
mand. 


Sir  G.  Rose. — ^The  petitioners,  at  the  time  of  the 
bankruptcy,  held  that  which,  though  purporting  to  be 
an  acceptance  by  the  two  Cowards  and  Moore,  was  in 
fact  the  acceptance  of  the  two  Cowards  only,  as  they 
had  no  authority  from  Moore,  and  no  right  under  the 
circumstances,  either  in  law  or  in  equity,  to  add  his 
name  to  it.  I  am  therefore  at  a  loss  to  discover  what 
there  is  to  hinder  the  proof  being  made  against  the 
estate  of  the  two  Cowards  only.  On  the  dissolution, 
the  agreement  between  the  parties  was,  that  the  two 
should  pay  the  prior  partnership  debts,  and  then  they 
accept  the  bill.  This,  under  the  circumstances,  raises 
a  special  assumpsit  against  them.  The  proof  must  be 
admitted. 

The  petition  was  therefore  granted  (a). 

(a)  llie  principle  in  this  case  was  confirmed  in  Ex  parte  Hieht,  in  C.  R« 
25th  Ndvemher,  1835. 
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1835. 

Ex  parte  Richard  Dickson  and  Thomas  Richard- 
80N|  Assignees. — In  the  matter  of  George  Hutch- 
iNsoN)  John  Hutchinson,  Henry  Hutchinson, 
and  Ti^oMAs  Place.  And  in  the  matter  of  An- 
thony Haviside,  trading  under  the  firm  of  An* 
thony  Haviside  &  Co. 

January  24. 

H.&p.draw-    George,    John,  and    Henrv    Hutchinson,     and 

ere  of  a  bill  on  >  j  j^  7 

ancUrceptedby  Xhomos  Place,  carried  on  business  at  Stockton-upon- 
2000/.,  indoree    Tees  as  bankers,  under  the  firm  of  Hutchinsons  and 

It  to  A.  for  his 

accommodation.  Place.     Sir  Peter  Pole  &  Co.  carried  on  business  in 

»r.&  Co.  dis- 
count it  for  ^.     London   as  bankers.      Anthony  Haviside  carried  on 

together  with  .  .      t        -i 

another  bill  business  at  Bucklersbury,  in  London,  as  a  merchant, 
2000/.  upon  and  under  the  firm  of  Jnthony  Haviside  &  Co.,  and  at 
5.&  Co.  ^A.  Stokesley,  in  Yorkshire,  under  the  firm  of  John  Havi- 
s.  &  Co.  seve-  **^^  ^^^  '^^"»  ^"^  ^®  ^^^  ^^®  ^"'y  Person  interested  in 
uKrV.  ^^®  ^^o  fi"^s-  Thomas  Wilson,  Fletcher  Wilson, 
&  Co.  receive     Gabriel  Shaw,  and  Melvil  Wilson,  carried  on  business 

dividends  from 

5.  &  Co.'s         in  London,  as  merchants,  under  the  firm  of  Thomas 

estate  666/.  I3s.  ' 

4d.  on  5.  &        Wilson  &  Co.     On  the  1st  November  1825,  Hutchin- 

Co.'s  accept- 
ance; also  750/.  son  and   Place  drew  a  bill  of  exchanfi^e,   dated  the 

from  H.  &  P.'s 

estate  on  the       1st  November  1825,  for  2000/.,  payable  two  months 

bill  drawn  by 

them.   They      after  date  to  the  order  of  Thomas  Cust,  the  clerk  of 
against  i^.'s        Anthony  Haviside j  at  Stokesley,  upon  Pole  &  Co., 

6.  8c/.,*as  the     ^^^  accepted   the   same,   and   the   bill  of  exchange 

amount  of  H,  & 

P.'s  bill,  and 

balance  of  A,*%  bill  on  S.  &  Co.,  after  deducting  the  666/.  ISx.  \d,  received  from  5.  &  Co., 

and  receive  277/.  Ids.  6^d.  dividend  thereon,  166/.  13<.4c/.  being  in  respect  of  the  proportion 

of  proof  on  H.  &  P,'s  bill.     V,  &  Co.  stopped  payment,  and  under  a  composition  deed,  IF.  & 

Co.  receive  1000/.  in  respect  of  //.  &  P.'s  bill.    Total  in  respect  of  H.  &  P.'s  bill  1916L 

13s.  4^.,  leaving  balance  83/.  6s.  8d. 

Semble,  (IV.6l  Co.  claiming  to  have  a  right  to  retain  H.  &  P.'s  bill  in  order  to  work  ont 
their  remedies  against  A  in  respect  of  ^.'s  bill)  that  the  assignees  of  H.  &  P.,  although  they 
tendered  the  balance  83/.  6s,  8f/.,  could  not  compel  W.  &  Co.  to  deliver  up  //.  &  P.'s  bill. 

Qturre,  whether  the  Court  has  Jurisdiction  on  a  subject  of  litigated  title  such  as  this. 

Held,  that  as  W,  ^  Co.  were  not  bound  to  receive  the  83/.  St.  8c/.  the  petition  was  prema- 
ture at  all  events  till  the  bill  was  fully  paid  off. 
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was  delivered  to  Anthony  Hmiside^  tradmg  under  the  1835. 
firm  of  Anthony  Haviside  &  Co.  From  time  to  time  eT^ 
Havinde  applied  to  Hutchinsons  and  Place  to  make  J^'^^^. 
to  him  loans  or  advances,  and  accordingly  Hutchinson 
and  Place  made  suck  loans,  and  one  of  them  was  by 
delivering  to  him  the  bill  of  exchange  in  question, 
SUnrieide  procured  the  bill  to  be  discounted  for  him 
by  Wilson  &  Co.,  who  thereby  became  the  holders  of 
it*  Wilson  &  Co.  also  discounted  for  Haviside  a  bill 
for  20002.  dated  SI  October  18Sd,  drawn  by  him  on 
die  firm  of  Messrs*  Haviside  &  Co.  upon  and  accepted 
by  Messrs.  Sykes  &  Co.  On  the  19  January  1826^  a 
GommissioQ  issued  against  Haviside  trading  under  the 
two  firms,  and  Helps^  Cowper,  and  Balance  were 
chosen  assignees,  together  with  Mr.  Whitmore  the 
frfidal  assignee.  On  the  24  December  1826  a  com- 
mission issued  against  Hutchinson  and  Place,  and  the 
petitioners  and  one  Thomas  Stanwix,  since  deceased^ 
were  chosen  assignees.  Before  the  bill  drawn  by  ' 
Htdclwuon  and  Place  arrived  at  maturity,  Pole  &  Co. 
stopped  payment,  and  a  deed  of  trust  was  afterwards 
cxecated  for  the  benefit  of  their  creditors,  under  which 
coiulderable  payments  had  been  made  to  their  credi- 
tors, who  by  the  deed  relinquished  all  claim  to  interest 
on  their  debts.  On  the  30  December  1825,  a  commis-^ 
aon  issued  against  Syhes  &  Co.  Wilson  8c  Co.  proved 
tbe  bill  drawn  by  Messrs.  Haviside  ^  Co.,  and  accepted 
by  Sykes  &  Co.,  dated  91  October  1825,  under  the 
commission  against  Sykes  &  Co.,  and  received  a  divi- 
dend in  respect  thereof,  under  that  estate,  of  6s.  8d. 
m  die  pound,  amountbg  to  666/.  13.^.  4fd,  Wilson 
9f  CP'  proved  the  bill  drawn  by  Hutchinson-  and 
Place,  against  Hutchinson  and  Place's  estate,  and 
recfiivad  Au^W  dividends  amounting  to  7s.  6d.  in  the 
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1835. 
Ex  parte 

DiCKSOK 

and  mootber* 


pound,  being  the  sum  of  *ISOL  Wilson  &  Co.  also 
proved,  in  manner  hereinafter  mentioned,  3333/.  & .  Sd., 
being  the  amount  of  the  bill  drawn  by  Hutchinson  and 
Place^  and  the  balance  of  the  bill  drawn  by  Messrs. 
Hatiside  &  Co.  and  accepted  by  Sykes  &  Co.,  after 
deducting  666/.  ISs.  Ad.  against  Haviside  &  Co.,  and 
received  thereon  a  dividend  of  Is,  Sd.  in  the  pound, 
being  the  sum  of  277/.  I5s.  Q^d.  The  following  is  a 
copy  of  the  depositions  of  Wilson  &  Co.,  under  the 
commission  against  Haviside :  "  33S3L  6s.  Sd.  Thomas 
Wilson  of  Warnford  Court,  merchant,  being  sworn 
and  examined  the  day  and  year,  and  at  the  place  afore* 
said,  upon  his  oath  saith,  that  Anthonjf  Haviside,  the 
person  against  whom  this  commission  of  bankruptcy 
is  awarded  and  issued  forth,  was  at  the  time  of  the 
suing  forth  of  the  said  commission,  and  3till  is,  justly 
and  truly  indebted  to  this  deponent,  and  to  Gabriel 
ShaWf  Melvil  Wilson  and  Fletcher  Wilson,  in  the  sum 
of  3333/.  &.  8d,y  upon  the  balance  of  account  for  which 
said  sum  of  3333/.  6s.  8d.  or  any  part  thereof,  this 
deponent  hath  not,  nor  hath  either  of  his  said  partners, 
nor  any  person  by  their  order  or  to  this  deponent's 
knowledge  or  belief,  for  their  use,  received  any  security 
or  satisfaction  whatsoever. 


Note  or 
Bill. 


Bill. 


Do. 


Date. 


1825. 
Noy.l. 

Oct,21. 


Drawn. 


Hfttchin- 
8oa&  Co 


Bankrapt. 


Accep- 
tor. 


Po]e& 
Co. 


Sykes 
&Co. 


Sum. 


£. 
2000 


2000 


Payable 
to. 


Order  of 
T.  Cust. 


Order  of 
Drawer. 


At  what 

Date 
drawn. 


Two 

months. 


Two 

months. 


Indoners. 


Hntdiui* 
ton  fie  Co. 
Bankn^ 

Bankrnpt 


I 
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•The  proof  as  to  20002.  was  made  in  respect  of  the  18S5. 
bill  so  drawn  by  HuichinsaH  and  Place  upon  and  ^^p^^e 
accepted  by  Pole&  Co.,  and  166/.  1S#.  4c/.,  part  of  the  ^'^^^ 
dividend  of  S77/.  I5s.  6|c/«i  was  received  in  respect  of 
such  2000/.  Wilson  &  Co.,  with  the  consent  of  the 
petitioners  and  the  assignees  of  Havuide,  accepted  the 
terms  of  the  trust  deed  of  Pole  &  Co.,  and  executed 
the-tnist  deed,  and  received  under  it,  in  respect  of  the 
bill  drawn  by  Hutckinson  and  Place,  from  the  estate  of 
Pole  &  Co.,  dividends  amounting  to  10«.  in  the  pound, 
being  the  sum  of  1000/.  Wilson  &  Co.  had  by  the 
means  aforesaid  received,  in  respect  of  the  bill  drawn 
by  Hutchinson  and  Place  on  and  accepted  by  Pole  & 
Co.,  the  sum  of  1916/.  ISs.  4</.,  and  there  remained  due 
to  them  in  respect  of  the  bUl  8S/.  6s.  &/•  and  no  more, 
as  appears  by  the  following  account 

I'homas  Wilson  &  Co.  with  the  assignees  of  Huichin' 
sons  and  Placcp  in  respect  of  bill  drawn  by  Hutckin- 
son &  Co.  on  Pole  &  Co. 
Drs.  Crs. 


TofUYidendfronPole&Co.  £.      j.  d. 

oflOL 1000    0    0 

To  ditto  HutchiBSons  7<.  6d.  750    0    0 

To  ditto  Havisides  U  8<f. . .  166  13    4 

Tobalance 83    6    8 


2000    0    0 


By  oar  draft  on      £«     i .   ii« 
Messn.  Pole  fie 
Co 9000    0    0 


2000    0    0 
By  balance  due 
toWUion&Co.     83    6    8 


Two  further  dividends  had  since  been  declared 
Under  the  commission  against  Haviside,  and  a  further 
dividend  Was  in  course  of  payment  under  the  deed  of 
trust  The  petitioners  had  applied  to  Wilson  &  Co., 
and  had  offered  to  pay  to  them  the  sum  remaining  due 
to  them  on  the  bill  drawn  by  Hutchinson  and  Place  on 
and  accepted  by  Pole  &  Co.,  on  Wilson  &  Co.  giving  up 
the  bill  to  the  petitioners,  and  allowing  the  petitioners. 


618  GA8X8  IK  BAKK&UPTCT. 

1895.  the  benefit  of  all  fbrdier  dindenda  to  be  feerived 
ETpcjte  UDcler  ^^  cotmnission  against  Hamside  in  respect  of 
aJd  u^.  ^  last-mentioned  bill,  and  of  all  future  payments  to 
be  made  under  the  deed  of  trust  in  respect  of  the  same 
bill ;  but  Wili&n  &  Co.  refused  so  to  do,  alleging  that 
they  are  entitled  to  retain  the  bill  drawn  by  HtUehkuom 
and  Place  upon  Pole  &  Co.,  and  to  receive  all  divi- 
dends  and  payments  in  respect  thereof  until  they  had 
received  the  full  amount,  as  well  of  that  bill  as  of  the 
other  bill  drawn  by  Haviside  &Co.  upon  and  accepted  by 
Sjfies  &  Co.  Upon  the  final  balance  of  account  agreed 
between  HuieUnsan  and  Place,  and  Pole  &  Co.,  Huteh- 
inMn  and  Place  were  creditors  upon  Pole  &  Co.  (after 
pmg  them  credit  m  account  for  bills  drawn  by  Hutch^ 
inean  and  Place  upon  Pole  &  Co.,  and  accepted  by 
them  to  the  amount  of  SO/MXML  and  upwards,  none  of 
which  bills  were  paid  by  Pole  &  Co.,)  in  the  sum  of 
9000/.  and  upwards. 

The  petitioners  therefore  prayed,  that  it  might  be 
referred  to  the  Regbtrar  to  ascertain  what  remained 
due  to  Wilson  &  Co.  in  respect  of  the  bill  drawn  by 
Hutchineon  and  Place  upon  Pole  &  Co.,  and  Aat 
upon  pa3mient  by  the  petitioners  to  WiUon  &  Co.  of 
die  amoont  so  found  due  to  Ibem  in  respect  of  the  bill 
so  drawn  by  Hmickhuam  and  Place,  the  bill  might  be 
delivered  to  the  petitioners,  and  that  in  that  case  the 
petitioners  might  be  entitled  to  die  dividends  dedaied 
under  the  eonmiission  against  Hadnde^  and  to  all 
odier  dividends  declared  in  respect  of  the  bill. 

Mr.  MomtagUf  Mr.  Rmesell  and  Mr.  Wileom,  in  sup- 
port of  the  petition.  Upon  the  authority  of  the  case 
of  Ez  parte  BarraU  (a),  we  are  entitled  to  have  die 

<«)  ioi.acj.a»7. 
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proof  against  Huichinsan  and  Plaee^B  estate  expunged*  1S35« 
The  bOl  in  question  is  paid  in  full,  by  the  proof  made  £^^^ 
against  their  estate  and  HaviMe%  and  under  Pofc  &  J^^^^^ 
Co.'s  trust  deed,  with  the  exception  of  about  83/.  whicb 
we  tender  and  are  ready  to  pay  to  Wiisan  fc  Co.,  and 
upon  so  doing  we  are  entitled  to  an  order  that  Wilson 
8c  Co.  shall  deliyer  up  die  bill  to  us.  £lx  parte  Bar^- 
rait  (a)  decides,  that  where  a  creditor  proved  in  respect 
of  several  bills  drawn  by  the  bankrupt  and  discounted 
by  the  creditor,  and  one  of  them  was  subsequently 
paid,  the  proof  of  that  biU  must  be  expunged,  and  that 
such  proof  could  not  be  sustained  as  a  security  for  the 
payment  of  the  other  bOls.  In  this  ease,  as  in  Ex  pmrie 
Barratiy  the  two  bills  now  in  the  hands  of  Wilson  & 
Co.  are  totally  distinct  from  each  other.  To  the  one, 
for  securing  the  payment  of  which  the  proof  is  now 
sou^t  to  be  retained^  Hutchinson  &  Co.  are  no  paiv 
ties,  and  in  fact  Haviside  is  the  only  party  interested 
upon  both.  Supposing  that  the  bill  which  is  the  sub- 
ject of  thb  petition  had  been  paid  before  the  bank- 
ruptcy, it  cannot  be  doubted  that  Wilson  &  Co.  could 
have  had  no  right  to  retain  it  (6). 

The  assignees  of  Haviside  did  not  appesr  by  icoan- 
sel,  but  had  signed  a  consent  that  the  bill  shoidd  he 
given  up  to  the  petitioners,  Haviside  having  zecetved 
the  bill  from  HuieUnson  uid  Place  without  gtviag  any 
consideration. 

Mr.  Burge,  and  Mr.  Bethell,  for  the  respondents, 
Wilson  &  Co.  The  Court  has  no  jurisdiction  to  make 
this  order.  This  is  a  mere  question  between  two 
classes  of  creditors,  and  is  a  demand  for  money  had 
and  received  by  the  one  for  the  use  of  the  oilier. 

* 

(a)  1  01.  &  J.  327.  (b)  See  1  Mont.  &  Gregg.  138. 
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lass.       The  bilk  are  altogether  distinct  from  each  other,  the 

_*"T       traaeaetioB  on  the  one  hand  had  no  connection  with 
Siputa 

Dickson      that  on  the  other»  as  far  as  Huichinsan  &  Co*  are  con- 
■ttdaiwUier* 

oemed.  In  Ex  parte  Sammon(a)  it  was  held,  that  if 
bills  amounting  to  1S801*  be  delivered  by  the  drawer 
to  a  creditor  as  collateral  security  for  a  debt  of  400(ML, 
and  the.  drawer  and  acceptor  become  bankrupt,  but 
the  estate  of  the  acceptor  prove  solvent,  the  creditor 
18  entitled  to  receive  2Qf .  in  the  pound  on  the  bills 
against  the  estate  of  the  acceptor,  and  also  prove  the 
debt  of  40002.  and  receive  dividends  in  liquidation  of 
the  remaining  portion  of  his  debt,  under  the  commis- 
sion against  the  drawer.  So  in  this  case,  the  respond- 
ents are  entitled  to  prove  and  retain  the  bill.  If  the 
Court  had  jurisdiction,  it  would  not  exercise  it  to 
deprive  the  respondents  of  the  benefit  from  a  chance 
of  the  paym^it  of  interest  on  the  bill  in  the  event  of 
there  being  any  surplus. 

Mr.  Buisett  in  reply.  This  petition  is  presented  in 
the  matter  of  both  bankruptcies,  and  the  subject  is 
the  equities  arising  between  them;  and  that  is  quite' 
sufficient  to  give  this  Court  jurisdiction,  at  least  the 
Court  can  restrain  the  receipt  of  any  further  dividends. 
As  to  the  objection  that  the  respondents  may  be  enti- 
lied  hereafter  to  interest  in  the  event  of  a  surplus,  we 
will  at  once  meet  that  by  an  offer  to  pay  the  interest 
due.  ' 

Sir  J.  Cross  (b). — ^There  b  certainly  some  difficulty 
as  to  whether  we  have  jurisdiction,  on  the  one  hand, 

(a)  1  Dm.  &  Ch.  664. 

(6)  ErskinB,  C.  J.,  from  pri?ate  reasons,  declined  gifing  any  opinion. 
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and  whether,  if  we  have  jurisdiction,  we  should  now        1885. 

exercise  it  to  the  extent  sought  by  the  present  petition.       ^Tparts 

Upon  the  first  point,  however,  the  inclination  of  my    ^^'^1^^. 

opinion  certainly  is,  that  we  have  jurisdiction.    The 

sabject-niatter  of  the  petition  arises  between  the  asag-- 

nees  of  HuteAinsan  and  Place,  on  the  one  hand,  and 

the  creditors,  Wilion  &  Co.,  who  have  proved  a  debt 

upon  the  bill  against  this  estate.    The  one  party  says, 

the  biQ  is  paid  all  but  a  portion,  which  they  tender  to 

the  respondents,  and  daim  then  to  have  the  bill  defi* 

vered  up  as  being  paid  in  ftdl;  and  the  other  party. 

says,  **  No;  true,  with  the  balance  now  due,  the  bill  ia 

paid,  but  we  are  entitled  to  hold  it  as  security  ttx  the 

foil  payment  of  another  bill  in  our  hands,  drawn  by 

Haviside  and  accepted  by  Sykes  &  Co.**    This  seems 

to  me  to  be  a  question  within  our  jurisdiction.    But 

even  supposing  that  to  be  the  case,  are  we,  secondly,  * 

to  exercise  that  jurisdiction  ?    The  first  question  to  be 

asked   is,  whether  the  petitioners  are  aggrieved  by 

die  respondents  prior  to  their  coming  into  this  Court? 

Certainly  not ;  it  is  admitted  there  is  stiD  a  balance  of 

83/.  due  upon  the  bill  in  dispute.    The  tide  of  the 

assignees  is  not  yet  ripe,  therefore;  for  until  the  bill  is 

wholly  paid,  they  have  no  right  here.    True,  they 

offer  to  pay  this  balance,  but  the  respondents  are  not 

bound  to  accept  it,  and  we  have  no  power  to  compel 

them  to  do  so.    There  is  no  objection  raised  against 

the  validity  of  the  original  proof  upon  the  bill,  and 

that  proof  must  at  least  stand  till  the  bill  is  wholly 

paid.    Even  supposing  the  case  of  Ex  parte  Barrati 

to  be  parallel  in  other  respects,  it  cannot  guide  us  upon 

the  present  occasion,  because  there,  there   was  an 

actual  wrong  to  be  redressed;  the  bill  was  there  ac* 
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1855.       (ually  pud  off,  and  that  gave  the  awdgnees,  under  the 

Xx  parte      .cireuinstaiices  of  that  case^  a  right  to  come  into  Court 

tud'ulo^.    *^  demand  that  the  debt  should  be  expunged.    Here, 

however,  no  injury  ig  at  present  sustained.     Upon 

these  grounds,  even  ceding  that  we  have  jurisdiction, 

I  think  this  petition  must  be  dismissed. 

Sir  G*  RosB. — When  a  petition  is  presented  in  two 
baakruptciesi  seeking  the  delivery  up  of  a  security  in 
the  hands  of  a  creditor  of  both,  and  for  the  restraining 
payment  of  future  dividends,  and  the  creditor  chums 
adversely  a  right  to  retain  it  as  a  subject  of  propertf, 
in  order  to  work  out  other  equities  he  may  have  beyond 
its  immediate  payments  it  becomes  very  difficult  to  yay, 
as  between  such  parties,  that  this  Court  has  jurisdic- 
EsparuBpT-    tiou.    There  can  be  no  dispute  about  the  correctness 

rati,  1  G.  &  J.  ^      ^  '^ 

327,  confirmed,  of  the  principle  in  Ea  parte  BarrM^  that  where  one 

of  a  series  of  bills  is  paid  off,  that  must  be  separated 
firom  the  rest,  and  that  it  gives  to  the  assignees  a  right 
to  expunge  the  proof.  But  in  that  case  no  adverse 
ulterior  right  was  set  up  by  the  creditor  proving  the 
bill.  I  should  feel  great  difficulty  in  saying  that  we 
had  jurisdiction.  But  supposing  we  have  jurisdiction, 
are  we  to  overlook  the  lien  which  Wilson  &  Co.  claim 
to  have?  If  bankruptcy  had  not  intervened,  or  sup- 
posing even  now  an  action  of  trover  were  brought  to 
have  this  bill  delivered  up,  supposing  it  to  be  a  bit  of 
mere  waste  paper,  would  not  the  action  be  at  once  met 
by  the  lien  which  Wilson  &  Co.  might  have,  even  to 
the  extent  of  one  farthing?  The  claim  Wikan  &  Co. 
have  against  Haviside,  is  not  to  be  satisfied  by  the 
payment  of  interest  merely.  If,  again,  a  bill  in  equity 
were  filed,  if  it  were  stated  on  the  answer  that  Wilson 
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ft  Co*  claimed  a  lien  on  it  for  monies  due  upon  it  from       1895. 
oAer  peraonsi  would  not  that  at  once  put  an  end  to      ^TpMe 
the  suit?    If  it  be  looked  at  in  bankruptcy  simply,    ^^'^JJ^^ 
though  the  bill  be  paid,  it  is  not  a  matter  of  right,  but  EzpaDgbg  a 
a  mere  question  of  expediency,  whether  the  debt  shall  ttofriUtXt 
be  expunged.    That  is  a  subjeet  of  discretion^  to  be  j^^^^^: 
exercised  in  particular  cases,  whichi  though  it  has  ^« 
ahnost  become  a  general  rulci  is  yet  subject  to  many 
exceptions.    The  Court  is  not  in  the  habit  of  enter- 
taining this  kind  of  question  of  equity  between  two  sets 
of  assignees,  or  between  them  and  a  creditor  upon  the 
contested  right  to  property.    I  think  there  are  quite 
enough  of  equities  on  behalf  of  the  respondents  to 

justify  us  in  making  this  an  exception  to  the  rule* 

> 

The  petition  was  therefore  dismissed  with  costs. 


Ex  parte  Thomas  Rooers.— In  the  matter  of  William 

Rogers. 

Mareh  9  &  14. 

XHIS  was  a  motion  on  behalf  of  the  original  peti-  The  petitioniog 

creditor  issuad 

tioning  creditor.  The  petitioner,  on  this  application,  the  fiat  on  t  debt 
prayed  that  he  might  be  at  liberty  to  present  a  peti-  the  greater  pan 
tion  to  this  Court,  in  the  name  of  George  Moger  and  ^d  dniiog  ^ ' 
John  Smith,  for  an  order  that  the  fiat  might  be  pro-  nOTUyl*  wkl  not 
ceeded  in,  and  for  costs  out  of  the  estate  of  and  inci-  Jj^^twaa*' 
dent  to  such  petition,  and  of  and  incident  to  a  peti-  ^^^^  ^^ 

therefore,  in- 
fttfficient  to  tupport  the  fiat.  But  the  petitioning  creditor  had  alio  accepted  bills  for  the  ac- 
commodation of  the  bankrupt,  which  having  been  indorsed  by  the  banknipt  to  A.,  A.  proved 
them  under  the  fiat.  The  petitioning  creditor  subsequently  paid  these  bills:— Held  that,  on  in- 
demnifying A,,  and  on  presenting  a  petition  in  the  name  of  A.  for  that  purpose,  the  petitioning 
creditor  was  entitled,  under  the  6  G*  4.  c.  16.  s.  18  and  52,  as  a  surety  paying  the  debt,  to 
snbatitote  the  debt  so  proved  on  the  bills  by  A.  for  the  original  petitioning  creditor's  debt,  so 
to  tupport  tht  fiat,  notwithstanding  the  worda  "  any  otter  eraditor,"  in  the  18th  section. 


aa 
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1S34.  tion  presented  by  the  present  applicant  in  December 
£z  parte  l&st,  praying  that  the  fiat  might  be  proceeded  in,  not- 
withstanding the  insufficiency  of  the  petitioning  cre- 
ditor's debt,  and  also  of  a  special  case  submitted  by 
him  for  the  approbation  of  thb  Court,  he  undertaking 
to  indemnify  Moger  and  Smith  against  all  costs  inci- 
dent to  presenting  such  petition  in  their  name. 

By  an  affidavit  filed  in  support  of  the  motion,  it  ap- 
peared that  the  fiat  was  issued  the  18th  April  1834, 
upon  an  act  of  bankruptcy  committed  on  the  15th  No- 
vember 1833.  The  bankrupt  had  not  yet  surrendered, 
but  absconded  to  the  Brazils,  having,  shortly  before,  as- 
signed all  his  effects  to  G.  Reynolds,  for  his  sole  benefit, 
in  fraud  of  his  other  creditors.  At  the  dme  of  the 
bankruptcy,  the  bankrupt  was  indebted  to  hb  brother, 
the  present  applicant,  in  the  sum  of  700/.  and  upwards, 
and  the  latter  attended  the  meeting  for  choice  of 
assignees,  and  several  adjournments,  in  order  to  prove ; 
but  the  commissioners  subsequently  reduced  his  debt 
to  79/.  35.,  the  other  items  whereby  the  sum  of  700/. 
was  made  up  having  been  contracted  during  the 
bankrupt's  minority,  and  in  the  course  of  his  trade, 
and  not  for  necessaries,  so  that  the  original  debt  be- 
came insufficient  to  support  the  fiat.  Previous,  how- 
V  ever,  to  issuing  the  fiat,  the  petitioning  creditor  had, 

for  the  accommodation  of  the  bankrupt,  accepted  four 
bilb  of  exchange,  drawn  by  the  bankrupt,  and  which 
were  indorsed  by  the  bankrupt  to  Reynolds,  and  by 
him  to  other  persons ;  to  which  bilb  the  petitioning 
creditor  was  liable,  at  the  time  of  the  bankruptcy,  as 
accommodation  acceptor.  One  of  diese  bills  the  pe- 
titioning creditor  had  paid  since  the  bankruptcy,  which, 
though  above  100/.,  having  never  been  proved  before 
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he  took  it  up,  could  not^  he  was  advised,  be  a  suiR-        18d5. 
dent  petitioning  creditor's  debt  (a) ;  but  as  to  the  three       Ezpaite 
others,  Georffe  Moger,  for  himself  and  partner  Smith,       ^<»«"- 
as  indorsees,  proved  a  debt  of  4452.  7^.  6d.  under  the 
fiat.     Moger  and  Smith  subsequently  sued    Thomas 
Rogersy  the  applicant,  who  paid  them  the  amount  of 
two  of  such  bills,  viz.  the  sum  of  SSSl.  15s.,  and  inte- 
rest and  costs.    These   bills  having  been  accepted  by 
him  for  the  accommodation  of  the  bankrupt,  Thomas 
Rogers  now  sought  to  substitute  the  383/.  16«.  debt 
for  the  original  petitioning  creditor's  debt,  which  had, 
as  before  mentioned,  become  insufficient. 

Mr.  Swanston  and  Mr.  G.  Z.  Rtissell,  in  support  of 
the  motion.  The  Commissioners,  in  consequence  of  the 
reduction  of  the  original  debt,  are  unwilling  to  proceed 
to  the  choice  of  assignees,  or  further  to  prosecute  this 
fiat,  unless  this  Court  will  substitute  the  debt  paid  to 
Moger  and  Smith,  for  the  original  petitioning  creditor's 
debt,  under  the  18th  section.  That  section  provides, 
"  that  if  after  adjudication  the  debt  or  debts  of  the 
petitioning  creditor  or  creditors,  or  any  of  them,  be 
found  insufficient  to  support  a  commission,  it  shall  be 
lawful  for  the  Lord  Chancellor,  upon  the  application  of 
any  other  creditor  or  creditors,  having  proved  any  debt 
or  debts  sufficient  to  support  a  commission,  provided 
such  debt  or  debts  has  or  have  been  incurred  not  an- 
terior to  the  debt  or  debts  of  the  petitioning  creditor  or 
creditors,  to  order  the  said  commission  to  be  proceeded 
in,  and  it  shall  by  such  order  be  deemed  valid."    The 

(a)  See  per  Lord  Bldon,  in  Copis  v.  Middleton,  Turn.  6c  Ruas.  230;  and 
6  G.  4.  c.  16.  a.  18. 

VOL.  IV.  T  T 
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IB$5.  debt  so  proved  by  Moger  and  Smithy  and  ainoe  paid  by 
Ex  part*  the  petitioniog  creditor^  is  sufficient^  on  substitution,  to 
support  the  fiat,  within  the  tenns  of  the  18th  section. 
The  d^d  sectum  provides,  *'  that  any  person  who  at 
the  issuing  the  oommission  shall  be  surety  or  liable  for 
any  debt  of  the  bankrupt,  or  baU  for  the  bankrupt, 
rither  to  the  sheriff  or  to  the  action,  if  he  shall  have 
paid  the  debt,  or  any  part  thereof  in  discharge  of  the 
whole  debt,  (although  he  may  have  paid  the  same  after 
the  comtnission  issued,)  if  the  creditor  shall  have 
proved  his  debt  under  the  commission,  shall  be  entitled 
to  stand  in  the  place  of  such  creditor  as  to  the  divi- 
dends and  all  other  riglits  under  the  said  commission 
which  such  creditor  possessed  or  would  be  entitled  to 
in  respect  of  such  proof;  or  if  the  creditor  shall  not 
have  proved  under  the  commission,  such,  surety  or 
pereon  liable,  or  bail,  shall  be  entitled  to  prove  his 
demand  in  respect  of  such  payment  as  a  debt  under 
the  commission,  not  disturbiagthe  former  dividends,  and 
may  receive  dividends  with  the  other  creditors,  although 
he  may  have  become  surety,  liable,  or  bail  as  aforesaid, 
after  an  act  of  bankruptcy  committed  by  such  bank- 
rupt; provided  that  such  person  had  not,  when  he 
became  such  surety  or  bail,  or  so  Uable  as  aforesaid, 
notice  of  any  act  of  bankruptcy  by  such  bankrupt 
committed/'  By  that  section,  the  party  now  apply* 
ing  having  been,  at  the  issuing  of  die  fiait,  liable  for 
the  debt  due  to  Moger  and  SmiA^  which  debt  they 
proved,  and  which  die  present  applicant  has  since  paid 
in  full,  as  surety,  is  ^titled  to  stand  in  the  place  of 
Moger  and  Smith,  in  the  words  of  the  act,  '^  as  to  the 
dividends,  and  all  other  rights  under  the  said  com- 
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mkifen)  whioh  such  creditor  possessed,  bt*  would  be        ^^^* 
enlided  to,  in  irtspectof  euch^proof/*  fispaite 

HoOBRik 
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it  O.  Ros^— The  debt  bas>  by  the  payititet>  be*- 
Mme  extinguifth^d,  And,  if  %^,  Mogtf  ahd  Smith  hte 
Mt  ereditord  tlow^  atid  the  dade  is  tidt)  therefis«e«  Within 
fhtt  geneiral  equity,  nor  if ithin  the  provistons  df  the 
SSnd  and  18th  sections.  In  Capii  v.  Middki^n  (a)| 
h  was  held^  that  if  two  persons  join  in  a  bond>  one  a« 
prindpal,  and  the  oth^ar  a6  sUi^ty,  if  the  surety  pay 
tbe  bond)  he  has  n6  daini  against  the  pnndipal  eti  the 
bendy  but  is  merely  entitled  as  a  siniple-«contnkct  tYt^ 
ditof .  In  this  Caie,  therefbre,  is  not  TJumdi  RogtN 
a  creditor  now,  in  respect  of  a  sum  of  money  paid  fcrt 
the  bankrupt's  use  since  the  bankruptcy,  Without  any 
right  to  stand  in  the  place  of  Moger  and  Smith  ? 

Mr.  SwoMton  and  Mr.  G.  L.  RUisetl.  It  is  by  the 
foire  and  operation  of  the  statute  that  the  ri^t  to 
receive  the  dividends,  on  the  proof  made  by  ^e  ptiti- 
dpal  Creditor,  retnains,  so  that  the  debt  id  clearly  not 
^ttinguished  altogether.  By  force  of  th6  same  sec- 
tion, all  other  rights  whieh  the  original  creditoi'  had 
are  retahied  to  the  surety.  The  original  creditor  could, 
it  is  dear^  upon  the  original  petitioning  Creditor's  debt 
provteg  Insufficient,  bate  applied  to  substitute  his  debt 
at  tb^  petitioning  creditor's  debt,  under  the  18th  sec- 
tion.   Thb  was  one  of  th6  ''  other  rights"  which  the 

Original  ereditor  had,  and  what  is  there  to  exclude 
(hose  rigbts  which  the  18th  section  gites  from  the  ope- 
ration of  the  62nd  section  ?  The  term  *^  all  othef 

(a)  Turn.  &  Rosa.  224. 
TT  2 
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1855.  rights/'  in  the  5Snd  section^  must  be  taken  to  imply 
j^^j^  all  those  rights  which  hare  for  their  object  the  pay- 
^^^■""-  ment  of  the  debt  claimed  under  the  commission. 
The  right  of  substitution^  given  by  the  I8th  section,  is 
manifestly  one  step  towards  the  object  of  payment.  It 
cannot,  therefore,  be  urged  that  as  Moger  and  Smith 
are  no  longer  creditors,  the  present  application  cannot 
be  entertained ;  for  the  act  itself  considers  the  princi- 
pal creditor,  who  is  paid  off,  still  a  creditor,  for  such 
purposes  as  those  which  we  now  ask.  Our  right  of 
substitution  being  clear,  it  is  manifest  the  Court  will 
empower  us  to  use  Moger  and  SmitVs  name,  upon  pro- 
per indemnity.  But  without  assigning  any  plausible 
reason  for  the  contrary,  Moger  and  Smith  obstinately 
refuse  us  permission  so  to  do. 

Mr.  Bethellj  on  behalf  of  ilfo^^  and  Smith,  opposed 
the  motion.  Thomas  Moger s  cannot  be  regarded  as  a 
surety  within  the  52nd  section ;  neither,  if  he  could, 
would  it  be  possible  that  he,  having  been  the  original 
petitioning  creditor,  whose  debt  turns  out  to  be  in- 
sufficient, should  become  entitled  to  substitute,  within 
the  meaning  of  the  18th  section.  When  the  present 
applicant,  who  was  the  accommodation  acceptor,  paid 
the  bOls,  he  obtained  a  right  of  action  against  the 
bankrupt,  not  upon  the  bills  themselves,  but  merely 
upon  an  implied  assumpsit,  within  the  principle  of 
Copis  V.  Middleton  {a),  as  mentioned  by  Sir  G.  Rose. 
By  the  payment  of  the  bill,  the  debt  became  utterly 
extinguished.  The  bill  thereupon  gets  back  to  the 
drawer,  and,  to  use  the  words  of  Lord  JEldon,  the  debt 
is  gone  (&)•    The  debt  now  sought  to  be  substituted, 

(a)  Supra.  (b)  CopU  v.  MiddUton,  Turn.  &  R.  229. 
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arises,  therefore,  upon  an  implied   assumpsit  subse-        1855. 
quent  to  the  fiat.    But  the  debt  required  by  the  18th      ^Tf^ 
sectioB  must  have  all  the  requisites  of  a  petitioning       ^^osRs- 
creditor's  debt ;  it  must  have  been  a  debt  legal  in  its 
nature,  and  due  at  the  issuing  of  the  fiat,  and  not 
merely  arising  subsequently,  from  the  mere  equity  of 
having  paid  a  debt  due  by  the  bankrupt  to  another 
person.    It  is  clear  that  Moger  and  Smith,  being  no 
longer  creditors,  could  not  apply.    If  they  presented 
this  petition,  it  would,  of  itself,  »be  suicidal.    To  what 
purpose  then  is  the  use  of  their  name,  even  if  they 
were  willing  to  lend  k  ? 

Sir  John  Cross. — ^The  argument  is  not  that  Moger 
and  Smith  should  apply,  but  that,  by  force  of  the 
statute,  the  applicant,  Thomas  Rogers,  is  entitled  to 
stand  in  their  place ;  and  if  the  objection,  that  Moger 
and  Smith  are  no  longer  creditors,  is  to  have  any 
weight,  the  52nd  section  becomes  wholly  useless.  But 
it  appears  to  me,  that  the  statute  intended  to  give  to 
the  surety  paying  the  debt,  all  such  rights  as  the  prin- 
cipal creditor  had  before  he  was  paid.  Had  not  then 
Moger  and  Smith  a  right  to  substitute  their  debt  be- 
fore it  was  paid  ?  and  has  not  the  present  applicant 
consequently  such  right  now  ? 

Mr.  BethelL  The  right  of  substitution  is  not  a 
right  under  the  commission,  but  something  independent 
and  antecedent  to  it.  The  party  now  applying  is  the 
mere  assignee  of  the  debt,  and  the  claim  he  now  has 
against  the  bankrupt  is  a  mere  equitable  claim  as  such 
assignee,  and  cannot,  as  an  equitable  debt,  be  suiB- 
cient  to  support  the  commbsion.    The  use  of  Moger 
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}%99'  9Mi  Sn^tk's  Mme  would  be  qf  no  4Y»ili  for,  a»  |he 
jT^  «Wut^  niHst;  b^  cQiistruecl  e/t^ly,  tbey  wu  not  tsfpdir 
^^'**'  tow»  wd  4b^  i^pplicfttiop  uiMte?  th^  18Ui  vecstiiw 
b^^ftg  required  to  be  by  creditors^  ^bey  cwld  not 
having  bem  paid^  niike  apy  |ueb  applifi^l^oo,  Neitber 
c^n,  an^  debt  of  Th^m^s  Jiog^9  be  ayb^titpt^di  H? 
waQ  tbe  enginiil  p^titjk^ping  qr^ditei?;  and  it  if  by 
rea^n  pf  bia  d?bt  prQying  ipsuffident  th^t  sub- 
fttitu^on  is  T^uired,  The  18tb  aectJion  giv^  power 
to  th^  Lord  Cb^pcellor  tQ  substitute  ^*  ^poR  the  ikp- 
ipUefitipn  of  any  ^h^r  creditor  h^vyig  prqved"  &^; 
that  is,  other  than  the  former  petitioning  creditor. 
The  section  clearly  precludes  the  original  petitioning 
creditor  {irpDL  h^vi^  any  right  to  substitpt^;.  a«d  it  is, 
in  geaer«d^  ^  fit  pum«hip/^nt  upop  bim  tbat  b^  riiQuld 
be  fo  e^plvded.  Th^re  is,  tberefcure,;  no  grom^  Sgff  th^ 
preset  p>otiop. 

Mr.  Stpantjtojif,  ia  reply.  The  ^{^tute  if  ai^  answer 
to  ajU  the  objectiops  cqpt^ded  for  on  tb^  other  side. 
So  far  froxp  the  rigbt  of  nfub^ti^ution  now  sought  for 
being  indep^iid^t^t  of^  or  antecedenti  tQ  th^  fi^,  it  is 
ip  order  tg^  f  ppport  the  fis^t  tbut  (b^  right  is.  iimsted 
pp,  and  therefore  it  if  peepJiarly  W  appU^ajtiop  yoder 
the  fiat,  and  dependent  tb^repip^  If  tb^  alQeGt^Qn9 
now  urged  against  the  right  of  substitution  be  good 
for  any  tbing,  they  must  be  gopd  to  tbe  fuU  extent ;  and 
they  would  preclude  the  present;  clim^ajoA  &Qip.  pny  pf 
"  tbe'  other  rightly"  n^entioned  in  the  $9nd  sectioii ;  andt 
amopgst  tbep^,  frpip  tbe  right  ta  re<^ive  di^end? ; 

but  tbat  cfjppat  for  a  piopieAt  be  cpiKtended  fqir-  The 
d;ebt  on  the  hills  es^npot  be  said  to  bave  become  utterly 
extinet,  since^  on  going  in  under  the  53pd  section^  be 
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must  exhibit  those  bilk,  to  entitle  him  to  the  benefit  of       IMS. 
the  proof  by  Moger  and  Smitk.     Nor  can  Tlumas      sTnirte 
Rogers  be  said  to  be  a  mere  assignee  of  a  debt ;  for 
haying  paid  the  debt  as  surety,  this  statute  gives  him 
all  the  rights,  and  places  him  in  the  exact  position  of  a 
legal  creditor. 

Erskine,  C.  J. — I  confess  that  nothing  which  has 
been  said  m  snppoiri  of  the  motion,  has  sufficed  to 
remove  from  my  mind  the  impression  I  have  through* 
out  entertained  against  this  appScation.  Bat  as  one  of 
tbe  judges  entertains  a  different  opinion,  I  must  take 
time  to  consider  the  case  more  deliberately,  before  I 
give  any  decided  opinion  upon  it. 

Sir  G.  Ross.^ — I  shall  be  glad  to  avail  myself  of  tbe 
opportunity  afforded  us,  to  reconsider  this  question  in 
all  its  bearings.  My  strong  opinion,  however,  at  pre- 
sent is,,  that  the  5Shd  section  was  never  intended  to 
give  to  a  petitioneri  circumstanced  as  the  present  one 
i%  the  right  of  substitution.  And  I  may  go  further 
and  say,  that  it  never  was  Intended  fo  plaee  a  surety 
in  a  sitnatioQ  to  substitute  for  the  original  petitionii^ 
creditcur's  debt;  but  its  benefits  were  confined  to  tbe 
rights  incident  to  proof,  by  meana  of  the  receipt  of 
dividends  and  such  like.  If  Moger  and  Go.  witbdnew 
their  oj^sitiony  bow  cooU  any  rights  they  have  be 
■wde  available  to  Mr.  Swanston's  client  ?  Their  debt, 
by  payment,  has  become  extinct.  They  conM  not 
i^ply  to  substitute ;  neither  can  Thomas  Rogers  suc- 
ceed; in  a  siautenr  applicatfon,  nshig  tbehr  names.  The 
right  to  substitute  is,  moreover,  given  to  any  creditor 
other  than  the  former  petitioning  credihor,  whose  debt 
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1835.        fails.     My  present  itnpressioii  therefore  is,  that  in  no 
Ex  parte       way  of  shaping  the  question  can  this  application  suc- 
ceed ;  and  that  the  debt  now  due  to  Thomas  Sogers  is 
merely  a  debt  for  so  much  money  lent  and  advanced 
subsequent  to  the  bankruptcy. 

The  case  stood  over  for  judgment. 

MgircAi4.  Erskine,  C.  J. — This  was  an  application  on  behalf 

of  Mr.  SwanstoiCs  client,  in  effect  praying  liberty  to 
substitute  a  debt  paid  since  the  fiat,  in  Ueu  of  the 
original  petitioning  creditor's  debt,  on  which  the  fiat 
issued ;  and  that  Moger  and  Smithy  on  being  indem- 
nified, might  be  compelled  to  allow  the  use  of  their 
names  for  that  purpose,  so  that  the  fiat  might  be  pro- 
ceeded with.  The  application  was  made,  in  the  first 
instance,  in  December  last.  But  no  notice  having 
been  served  on  Moger  and  Smith,  which  was  considered 
necessary,  the  case  stood  over  in  order  that  they  might 
be  served. 

Now  the  facts  are  these ;  the  present  applicant  was 
the  original  petitioning  creditor  under  this  fiat ;  but 
on  investigation,  his  debt  was  cut  down  below  the 
amount  of  100/.,  and  therefore  it  became  insufficient  to 
sustain  the  fiat.     But  it  appears  that  at  the  date  of  the 

• 

fiat  he  was  also  under  accommodation  acceptances  for 
the  bankrupt,  to  the  amount  of  460Z.  and  upwards : 
— that  in  respect  of  them  he  was,  in  fact,  a  surety  for 
the  bankrupt.  Moger  and  Smith  proved  the  amount  of 
two  of  these  bills,  upwards  of  3302.;  and  Thomas 
Rogers  being  sued  upon  these  bills  at  law,  subsequently 
to  the  bankruptcy,  paid  these  two  bills.  Upon  this 
state  of  facts  it  is  argued,  that  his  situation  became 
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that  of  surety  who  bad  paid  the  debt  of  the  bank-        1885. 
nipty  and  had  therefore  become  entitled^  under  the      ^^  parte 
5£nd  section,  to  stand  possessed  of  all  the  rights  which         ocbrs. 
Moger  and  Smith  had  at  that  time.     And,  certainly, 
as  Moger  and  Smith  had  proved  their  debt  under  the 
fiat,  Thomas  Rogers  was  within  the  strict  interpreta- 
tion of  the  5£nd  section, — a  surety  who  had  paid  the 
debt, — and  he  became  entitled  to  all  the  rights  acquired 
by  Moger  and  Smith.    The  difficulty  we  felt  on  the 
hearing  of  this  motion  was,  that  this  was  not,  under  all 
its  circumstances,  a  case  within  the  contemplation  of 
the  legislature ;  because  the  object  of  the  legislature 
seems  mainly  to  have  been  to  remedy  the  inconveni- 
ence in  which  a  surety  was  placed  previous  to  the  49 
Geo.  S*  Cr  121,  s.  8.,  viz.  that  he  could  avail  himself  of 
no  remedies  under  the  commission,  although  the  prin- 
dpal  creditor  had  proved.  That,  however,  was  remedied 
in  regard  to  the  receipt  of  dividends,  by  the  above-  ' 
mentioned  acts.    But  the  6  Geo.  4.  c.  16.  s.  52.,  in 
addition  to  the  right  to  dividends,  extends  the  benefit 
to  sureties  of  "  all  other  rights"  which  the  principal 
creditor  had.     Those  words  are,  for  the  first  time,  ad- 
ded by  this  latter  statute.    Those  words  appeared  to 
me  to  extend  only  to  all  the  rights  which  an  ordinary 
creditor  had  of  voting  in  the  choice  of  assignees,  and 
signing  the  certificate  and  such  like ;  and  it  did  not 
appear  to  ine  to  be  intended  to  apply  to  such  a  case  as 
the  present,  or  to  give  the  right  to  substitute  a  debt 
within  the   18th  section,  because  the  object  of  the 
legislature,  in  that  section,  appeared  to  be  to  exclude 
the  original  petitioning  creditor  from  the  right  of  sub- 
stitution, by  using  the  words,  *'  any  other  creditor." 
But  it  is  very  difficult  to  get  over  the  general  words 
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1835.  "  all  Other  rights,"  in  the  5Snd  aectioD.  Undoubtedly 
Kjip^rtt  ^^^  ^^  those  rights  which  Moger  and  Co.  had  under 
^^^"*'  thai  section,  was  to  come  in  and  substitute  their  debt  as 
petitioning  creditors,  and  Thomof  Rogfers,  standbg  in 
their  phu^,  has  a  right  to  come  in  on  petition  to  substi- 
tute, under  the  18th  section ;  Moger  and  Co.  bowerer 
refuse  to  accede  to  the  use  of  their  names ;  but  they 
show  no  ground  to  warrant  their  resistance.  Althoogh 
we  could  not  directly  make  an  order  upon  them  fer 
that  purpose,  it  will,  no  doubt^  (haTing  decided  the 
main  point,  namely,  the  petitioner's  right  to  substitute,) 
be  sufficient  to  declare  that  they  ought  to  cooenr  in 
such  steps  as  are  necessary  for  the  purpose. 

Sir  J.  Ckoss, — The  question  is,  whether  a  ri^t  cftn 
exist  to  apply  to  support  a  fiat»  by  a  debt  paid  by  a 
surety  under  the  58d  aection.  I  tUnl  the  general 
*  words,  "  all  other  ri j^ts,"  entitled  the  petitioner  to  that 
which  he  now  sedc:s.  Under  that  section  the  debt  is 
transferred  to  all  intents  and  purposes  fo  the  surety 
paying  it  off^  with  all  ita  rights,  remedies,  and  liabililiea; 
and  it  seems  to  be  beyond  a  doubt»  that  if  be  had  not 
beea  also  the  original  petitioiiing  creditor*  no  objectios 
could  have  been  made.  But  the  18th  aectioa  oertaiBiy 
raises  some  difficulty*  from  lis  adoptioR  of  the  woida, 
''  any  other  creditor;^  and  those  words  seem  primi 
facie  to  exdude  this  petitioner  himseU  It  mnsi  not 
be  lost  sight  of,  howeTcr,  that  be  does  not  now  seek  to 
substitute  in  Ins  individttal  eapadty.  He  appliea  fior 
liberty  to  do  ao  in  oMire  droits  jnat  the  same  as  if  he 
came  as  executor  to  any  other  creditor  wha  had 
proved ;  in  which  case  it  could  not  for  a  moment  be 
contended,  that  any  difficulty  would  stand  in  kia  way. 
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Why  ahould  be  not  be  allowed  to  subatUute  in  n  c»ae  18S5. 
«Q  aodogous  ^  the  present  is?  The  w^urding*  bow-  f^^^ 
eter>  of  the  18tb  section,  aeems  advene  to  the  okuin  Ro<»*»- 
by  a  petitioning  creditor  for  leate  to  suhstitote.  But 
that  diffieuity  ia  wet  by  bit  asking  leave  to  use  the 
nMN4  of  Merger  and  Smith.  It  baa  been  the  constant 
everjHley  practice  to  order  thajt  a  party  ahaU  be.  at 
liberty  to  use  the  name  of  otherst  especially  in  the  case 
of  aseignees.  Sq  in  the  case  of  the  assignment  of  a 
bond,  the  Court  will  direct  the  obligees  to  permit  their 
names  to  be  used  by  the  plaintiffi  the  assignee,  in  put- 
ting the  bond  in  mit;  Jaehm  v,  Rudfovd(a),  And 
such  is  the  present  application ;  and  it  seems  clear  that 
the  Court  would  grant  such  application.  Tbiet,  how- 
ever, Mog^  and  Smith  oppose^  though  apparenti^y 
without  any  reason,  except  that  tbeb  counsel  say  the 
Court  has  no  duljUority,  This  seems  to  me  to  be  a 
moat  unrighteous  opposition,  and  I  am  glad  to  ftnd 
the  Court  are  now  inclined  to  discountenance  it^  It 
appeura  to  me,  upon  the  whole,  that  the  petitioner  is 
entitled  to  have  this  fiat  supported,  either  in  hia  own 
name,  or,  which  would  be  the  more  formal  mode,  in 
the  naoM^s  of  Mog^  and  Smith.  But  being  entitled,  it 
14  for  the  petitioner  to  decide  in  which  way  he  will 
enforce  that  right. 

Sir  G%  Roas.^^This  is  quite  a  novel  case.  It  is  one 
of  singuUr  importance^  and  must  become  a  precedent 
in  future  cases  of  this  nature,  i  certainly  entertained 
strong  impressions  adverse  to  this  application  at  the 
time  U  was  argued ;  but  I  now  find  that  the  very  diffi- 
culties i  originally  feh  in  acceding  lo  it,  have  beoons^ 

(a)  4  Price.  278. 
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]S$5.  the  grounds  on  which  I  am  now  inclined  to  grant  it. 
Exparte  ^^^  principles  which  were  opposed  to  it  were:  Ist, 
^^^^  that  the  application  to  substitute  could  not,  from  the 
words  of  the  18th  section,  be  made  by  the  original 
petitioning  creditor;  ^ly,  that  this  Court  had  no 
jurisdiction  to  compel  the  use  of  Moger  and  Smitli% 
name;  and  Sdly,  that  there  w^  no  debt  existing  as 
due  to  Moger  and  Smith,  upon  which,  if  the  use  of 
their  name  was  given,  the  fiat  could  be  supported  in 
their  name. 

As  to  the  first  objection,  I  thought  that  the  petition* 
ing  creditor  was  the  last  person  to  be  favoured  upon  an 
application  under  the  8th  section,  to  substitute  another 
debt  in  lieu  of  that  on  which  he  originally  issued  the 
fiat.  But,  circumstanced  as  he  now  is,  I  do  not  think 
that  the  Court  should  on  that  ground  (as  the  statute 
does  not  expressly,  but  merely  impliedly,  except  him,) 
refuse  his  application;  especially  as  the  consequences 
of  his  laches  will  fall  sufficiently  heavy  upon  him,  in 
the  shape  of  the  costs  of  all  the  steps  necessary  for  the 
substitution.  Having  got  rid  of  that  difficulty,  the 
next  question  is,  is  any  person,  situated  as  the  petitioner 
is,  (putting  out  of  the  case  the  circumstance  of  his  hav- 
ing been  petitioning  creditor,)  entided  to  sustain  the 
commission,  by  a  debt  of  this  nature?  It  must  be 
conceded  that  there  is  no  legal  debt  due  to  him,  and, 
standing  alone,  he  would  not  be  a  sufficient  creditor 
for  that  purpose.  But  it  is  a  principle  of  equity,  that 
a  surety  paying  a  debt  shall  be  entitled  to  all  the  rights 
and  remedies  which  the  principal  creditor  bad,  so  as 
to  work  out  his  indemnity  by  payment.  He  is  entitled 
to  every  remedy  within  the  reach  of  the  creditor,  and 
may  compel  the  creditor  to  render  all  those  rights  and 
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remedies  avaOable.    If  the  surety  had  not  paid  the        1835. 
debt  even,  but  upon  a  biU  filed  against  the  principal       sT^e 
creditor  he  offered  to  pay  it,  and  stated  the  fact  of  the 
debtor  having  gone  abroad,  and  that  without  the  relief 
of  equity,  he  could  have  no  other  remedy  for  his  debt; 
he  might  compel  the  principal  creditor  even  to  sue  out 
a  fiat,  so  as  to  work  out  his  payment  and  indemnity. 
To  that  it  might  be  objected,  that  being  paid,  Moger 
and  Smith  in  this  case  could  not  be  petitioning  credi- 
tors, because  of  the  impossibility  of  making  the  usual 
affidavit  of  debt.     But  the  Court,  upon  this  state  of 
circumstances,  could  dispense  with  the  necessity  of  the 
affidavit.    It  might  be  said  that  the  surety's  right 
against  Moger  and  Smith  would  not  be  a  right  under 
the  commission,  but  that  seems  to  me  to  be  hyper- 
critical, and  that  it  would  clearly  fall  within  the  equita* 
able  jurisdiction  of  the  Court  of  Bankruptcy,  and,  in 
the  fair  intendment  of  the  clause,  would  be  one  of  the 
rights  mentioned  in  b.  52.    As  to  the  difficulty  that 
Moger  &  Co.  have  no  existing  debt  to  support  the  fiat, 
it  will  be  proper  to  look  at  their  position  at  the  time  of 
suing  out  the  fiat,  rather  than  to  the  present  moment. 
The  order  must  be  qualified  in  this  respect,  so  that  it 
must  not  be  supposed  we  have  passed  over  any  of  the 
difficulties  of  the  case  unguardedly;   and  it  will  be 
found  we  shall  be  well  able  to  maintain  our  order  with 
this  qualification. 


Mr.  Swanstan  then  applied  that  the  petitioning  ere-  If  on  an  appli- 

,,..--  ^,  T-rr     cation  to  SUDSti- 

ditor  might  have  the  costs  out  of  the  estate.     In  £x  tute  a  pttition- 

ing  creditor's 
debt  bj  any  other  cr^itor,  it  appean  that  the  original  debt  wai  proved  under  a  mistake  in 
law,  and  was  reduced  on  legal  grounds,  and  without  fraud  on  the  part  of  the  oriffinal  peti- 
tioning creditor,  the  costs  shall  come  out  of  the  estate.    But  teeut  if  the  application  to  snb- 
stitnte  is  by  the  original  petitioning  creditor,  though  he  comes  to  substitute  even  under  iu^' 
eireumttancn  in  autre  droit. 
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1835.  parte  C&usini{a),  the  Vlce^Chancellor  laid  dofm  the 
jj~^  foOowing  rule  as  to  the  liability  of  the  original  petitiod- 
RooMi.  ifig  creditor  for  Coits  upon  snbfttitutioti  of  the  debt, 
vis.  **  that  if  upon  the  evidence  it  appear  that  the  com- 
mission failed  through  the  mistake  of  law  or  of  fact  by 
the  petitioning  creditor^  then  the  costs  should  be  paid 
out  of  the  estate.  But  if  proved  to  have  been  in  oon-^ 
sequence  of  the  misconduct  or  fraud  of  the  petitioning 
creditor,  then  he  shall  pay  the  costs  occasioned  by 
such  fraud,  and  of  the  consequent  application  to  the 
Court."  Here,  there  is  clearly  no  fraud,  and  the  mis- 
take of  the  petitioner  was  a  mistake  in  law. 

Sir  J.  Ctto8s.^The  case  you  allude  to  la  a  very 
different  one  from  the  present*  There  the  application 
was  by  a  creditor  for  the  benefit  of  the  efttatOi  here  it 
is  a  dispute  between  the  surety  And  the  creditor* 

Erskikb,  C.  J. — tt  is  clear  the  petitioning  creditor 
should  pay  the  costs*  The  case  to  which  you  aUude 
is  that  of  another  creditor  petitioning  to  substitute,  and 
the  question  waS|  whether  he  should  have  bis  costs  out 
of  the  estate  or  from  the  original  petitioning  creditor. 
In  the  case  before  us,  the  petitioning  creditor  ia  forocd 
to  come  here  by  his  own  drcumstancet.  He  must 
certainly  bear  the  burthen^  as  wdl  as  the  advantage  of 
this  application* 

The  Order  was  as  follows  r-^TUtf  Coott  doth 
declare,  that  the  said  Tkamoi  Bogtri  is  entitled 
to  stand  in  the  place  of  the  saml  GmMrge  Moger 
and  John  Smiik^  in  respect  of  the  debts  due  on 

(a)  2  Gl.  &  J.  270. 
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the  bills  of  exchange^  dated  the  11th  of  January        1835. 
and  Ist  of  November  ISSS,  and  proved  by  them       £x  parte 
under  the  said  fiat  as  to  the  dividends  on  such      1^^^^- 
proof  or  proofs ;  and  all  other  rights  under  the 
fiat  in  respect  of  the  said  debts  respectively; 
and  for  that  purpose,  if  necessary,  to  use  the 
names  of  the  said    Gecrge  Moger  and  John 
Smith  in  any  application  or  proceeding  to  sup- 
port such  fiat,  upon  giving  to  the  said  George 
Moger  and  John  Smith  a  good  and  sufiicient 
indemnity  against  all  loss,  costs,  charges,  da- 
mages or  expenses  they  may  incur,  sustain,  or 
be  put  unto  in  respect  thereof.    The  indemnity, 
to  be  settled  by  Mr.  Gregg,  the  Deputy  Regis*- 
trar,  and  all  the  costs  to  be  paid  by  Thomas 
Rogers. 

The  Court  also  directed  a  short  petition  to  be  pre- 
sented by  the  petitioner,  Thomas  Rogers,  in  the  name 

of  Moger  and  Smith,  after  the  indemnity  had  been 

■ 

^ven,  and  directed  the  order  upon  that  to  be, 

» 

That  the  debt  of  Thomas  Rogers  is  insufficient  to 
support  the  fiat,  and  that  the  debt  of  Moger 
and  Smith  is  an  existent  debt,  within  the  true 
intent  and  meaning  of  the  statute ;  and  then  the 
order  for  substitution  in  the  usual  terms. 
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1835. 


Ex  parte  Groom, — In  the  matter  of  Champers. 

March  9. 

The  Court  hu     X  HIS  was  a  petition  appealing  from  the  decision  of  a 

no  jorisdiction 

to  coDtJcol  the      Commissioner,  and  it  prayed  that  a  party  of  the  name 

ditcretioii  of  a 

CommiasioDer  of  White  might  be  ordered  to  produce,  for  the  inspec- 

BMDkary  evi-  tion  of  the  assignees,  a  letter  addressed  to  him  by  the 

require  to  be  ^'^^  ^^  ^^^  bankrupt,  and  which  the  assignees  sup- 

prove'an  in  of  P^^ed  contained  some  clue  to  evidence  of  the  act  of 

bS^Uw  Court  l>wikruptcy.    Mr.   White  was  examined  on  summons 

luUmated  Its  ^g  ^  i^ritness  before  the  Commissioner,  and  the  Com- 

opinioD  that  a 

leiter  written      missioner  decided  that  he  could  not  be  compelled  to 

by  the  bank-  ^  "^^ 

rupt's  wife  to  a    produce  it;  nor  could  the  assignees  examine  him  as  to 

third  party,  in         _    , 

whose  posses-     his  information  and  belief  upon  any  matter  supposed 

sion  it  remained,  .    '      . 

tl^ough  it  could   to  be  contained  in  the  letter. 

not  in  any  way 
afford  direet  evi- 

tnZim^y^^  Mr.  G.  Richards  and  Mr.  Arnold,  for  the  petitioner. 
ahw  proved^hat  — ^®  ^^  "^*  press  the  present  application  in  order 
SLTb*  h"'****'  ^^^^  ^®  ™*y  "®^  '^®  letter  in  question  as  direct  evi- 
husband  to        dence  as  to  the  act  of  bankruptcy,  which  we  could  not 

wnle  it  as  bis  r     .^ » 

agent,) she  not    do  for  many  reasons  (a),  but  because  it  may  lead  us  to 

being  esamina- 

bie  as  a  witness  the   discovery   of  other   evidence   concerning  it.     By 

upon  that  point,  o       i      ^ 

yet  mifiht  be  6  Geo<  4.  c  16.  s.  33.  the  Commissioners  are  empowered 
produced,  to  be    to  examine  any  person  whom  they  *'  believe  capable  of 

used  only  asa.../»  ^.  '^i  a_iji 

clue  to  the  pro-  P^^^S  mformation  concerning  the  person,  trade,  deal- 
o^heiTevidence  ^"8^*  ^^  estate  of  such  bankrupt,  or  concerning  any 
Unkro  V^^  ^^    ^^^  ^^  ^^^  ^^  bankruptcy  committed  by  him,  or  any 

information  material  to  the  full  disclosure  of  the  deal- 
ings of  the  bankrupt ;  and  it  shall  be  lawful  for  the  said 
Commissioners  to  require  such  person  to  produce  any 

(a)  See  Barron  v.  CrlUard,  3  V.  &  B.  166 ;  Young  ▼.  VouUt,  13  Ves. 
140 ;  Ruttar  v.  Baldwin,  1  £q.  Ab.  226 ;  CM  ▼.  Gray,  2  Vem.  79  ;  Em 
pm-fe/oiiMt,  1  P.  W.611. 
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books,  papers,  deeds,  writings,  or  other  documents  in        is35. 
his  custody  or  power,  which  may  appear  to  the  Com- 
missioners  necessary  to  the  verification  of  the  deposi-       Groom. 
tions  of  such  person,  or  to  the  full  disclosure  of  any  of 
the  matters  which  the  Commissioners  are  authorized 
to  inquire  into."    So  that  there  is  a  clear  jurisdiction  in 
the  Commissioner  to  examine  Mr.  White  himself,  and       , 
likewise  to  compel  him  to  produce  the  letter,  even  by 
the  very  words  of  the  statute. 

Sir  G.  Rose. — What  jurisdiction  have  we  over  the 
Commissioner  in  the  exercise  of  that  discretion  with 
which  the  law  has  armed  him?  Or,  if  we  had  power  to 
compel  the  examination,  and  the  witness  still  declined 
to  answer,  could  we;  if  the  Commissioner  declined  doing 
so,  compel  the  commitment  of  the  witness  by  the  Com- 
missioner?  It  is  very  certain  we  could  not  ourselves 
commit  him.  And  I  know  of  no  case  in  which  this  or 
any  other  Court  has  ever  interfered  with  the  discretion 
of  the  Commissioner  as  to  the  mode  of  examining  a 
witness. 

Mr.  Richards,  and  Mr.  Arnold,  Suppose  the  letter 
in  question  clearly  related  to  the  estate  of  the  bank- 
rupt, and  the  Commissioner  had,  upon  a  ground  totally 
different  from  the  present,  refused  to  order  its  produc- 
tion, this  Court  would  then  control  the  Commissioner's 
discretion.  In  Ex  parte  Solarte  (a)  the  Court  felt  no 
difBcnlty  in  going  into  the  question  of  whether  the  Com- 
missioner could  examine  the  executor  of  a  debtor  to 
the. bankrupt's  estate.      And  in  Ex  parte  Cos8ens(b) 

(a)  1  Dca.  &  Ch.  311.  S,C.  Mont  495.  (fr)  Back,  531. 

VOL.  IV.  U  U 


Groom. 
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IS35.  ide  Lofd  Chancellor  entertained  a  question  on  the 
£x  parte  power  of  Comnussionera  to.  examine.  In  Ex  parte 
Voff elf {»)  it. yfBB  held,  that  Commissioners^  incidentally 
to  their  power  under  ss.  SS  and  34,  nfight  examine 
witnesses,  respecting  other  individuals^  through  whom 
they  might  be  likely  to  obtain  informatiion  of  the  per- 
son, trade^  dealings,  estate  &c.  of  the  bankrupt;  and 
that  therefore  where  a  witne;;ss  waai  asked/  questionft  as 
to  when  and  where  he  last  saw  the  banknipt's  wife, 
such  questions  were  material,  and  that  the  Commis- 
sioners were  justified  in  committing  for  giving  unsatis- 
factory answers  concerning  them.  There  the  ques- 
tions wer6  held  proper,  as  laying  the  foundation  of 
other  inquiries  which  the  Commissioners  might  make, 
touching  the  estate  of  the  bankrupt;  and  in  the  pre- 
sent case. we  seek  the  production  of  this  letter,  as  laying 
the  foundation,  for  further  inquiry  as  to  the  act  of 
bankruptcy,  which,  though  not  from  the  bankrupt's 
wife  (b)y  we  are  entitled  to  inquire  of  from  Mr.  White 
or  any.  other  person.  If,  as  in  Ex  parte  VogeU  ques* 
tions  whether,  the  witness  had  seen  the  bankrupt's  wife, 
were  such  as  to  authorize  the  Commissioners  to  com- 
,  mit  for  insuflki^nt  answering,  because  such  questions 
might  lead  to  other  evidence  as  to  the  effects  of  the 
bankrupt, — and  if  (and  of  which  there  is  no  doubt) 
the  witness  could  be  examined  as  to  whether  he  had 
or  had  not  received  certain  verbal  infonnation  upon 
such  and. such  links  in  the  chain  of  evidence  touching 
the  Act  of  bankruptcy,  surely  he  may  and  ought  to  be 
examined  as  to  whether  he  has  not.  a  written  statement 
containing  such  information  in  his  possession,  and 
should  be  compelled  to  produce  it 

(a)  2  Barn.  &  Aid.  219.  (b)  £r  |«rM  Jmm,  1  P.  W.  611. 


CASES  IN  BANKRUPTCY.  ^43 

Mr.  White  appeared  in  person,  and  stated  bis'  wil-       1835. 
lingness  to  obey  any  order  the  Court  migbt  make.  ]g±  parte 

Groom. 

Erskine,  C.  J.^Tbe  Commissioner  seems  to  ba?e 
treated  this  purely  as  a  question  of  evidence ;  and  if  be 
has  in  fact  done  so,  be  has  properly  rejected  it.    For  if 
the  letter  were  to  be  produced  as  evidence  of  the  act  of 
bankruptcy,  as  the  wife  herself  could  not  be  examined 
upon  that  subject  (a)i  it  could  not  be  used  as  evidence. 
The  letter  therefore  either  contains  evidence  of  such 
subjects,  upon  which  the  wife  could  be  examined,  or 
on  which  she  could  not;  if  the  latter,  that  itself  is  a 
sufficient  objection    to    the    production;  and  if  the 
former,  much  better  evidence  is  within  the  reach  of  the 
assignees  than  the  mere  production  of  this  document; 
for  the  wife  might  be  examined  viv&  voce  upon  the 
subject*    The  letter;  however,  seems  to  relate  only  to 
matter  as  to  which  the  wife  could  not  be  examined, 
viz.  the  act  of  bankruptcy ;  and  whatever  she  may  have 
written  upon  that  subject,   unless  the  assignees  can 
show  she  was  authorized  to  write  it  as  the  agent  of  her 
husband,  they  can  neither  call  for  it,  nor.  yet  use  it,  if 
they  had  it,  as  evidence.     The  petitioners  however  do 
not,  they  say,  seek  to  use  it  as  evidence,  but  only  as  the 
means  of  obtaining,  and  as  a  clue  to,  further  informar 
tion.    In  this  point  of  view  I  certainly  think  they  are 
entitled  under  the  33d  section  to  have  it  produced. 
It  might  corroborate  other  evidence  capable  of  being 
adduced,  in  consequence  of  its  production.   It  is,  in  n^y 
opinion,  in  this  way  of  looking  at  the  question,  perfectly 
competent  to  the  Conunissioner  to  compel  its  pro- 

(a)  Supri^. 

vv  2 
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!ff^        duction.    But,  at  the  same  time,  it  is  a  matter  resting 
Ex  parte       entirely  in  his  discretion. 

Gboom. 

Sir  John  Cross  concurred. 

Sir  G.  Rose. — We  have  no  jurisdiction  to  control 
the  Commissioner  in  the  exercise  of  his  dbcretion.  If 
a  Commissioner  refers  to  us  for  our  opinion  upon  the 
point,  and  states  his  willingness  to  adopt  it,  it  would 
be  quite  a  different  question.  All  we  can  do  at  pre^ 
sent  is,  to  intimate  our  opinion  to  him,  and  he  may 
adopt  it  or  not,  as  he  thinks  fit;  but  we  have  no  juris- 
diction by  adverse  order  over  the  subject-matter.  My 
opinion  as  to  the  propriety  of  the  production  of  this 
letter  accords  with  that  of  the  other  judges ;  for  I  view 
the  examination  under  the  fiat  as  a  kind  of  bill  of  dis- 
covery vivi  voce ;  and  if  a  bill  of  discovery  were  filed 
against  Mr.  White  by  the  assignees,  interrogating  as 
to  the  receipt  and  contents  of  the  letter,  stating  its 
probable  materiality  towards  further  disclosure,  in  no 
way  could  Mr.  White  avoid  setting  forth  the  contents 
of  the  letter. ,  It  must,  however,  be  distinctly  under- 
stood, that  our  opinion  is,  that  this  letter  cannot  be 
made  use  of  in  any  other  way  than  as  a  stepping-stone 
to  further  and  ulterior  inquiry. 

Upon  this  intimation  Mr*  White  gave  the  letter  into 
the  assignees'  hands* 
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1835. 

Ex  parte  Florancb  Young  and    George   Gibson, 
(Official  Assignee.) — In  the  matter  of  William  Prior. 

rw%     _  *  ,  ,  May  5  fit  12. 

1  HIS   petition    stated   that  the   bankrupt,    William  3  ^ju  ^i^^ 
Prior,  by  his  bond,  dated  the  28th  July  1823,  became  [j^**j3^J;Jf';  ""^ 
bound  unto  Thomas  Rowley,  since  deceased,  in  the  penal  8*^*  f^h  *** 

•^  '  r  trust  for  hw 

sum  of  12,000/.,  subject  to  a  condition  for  making  void  daughter  for 

life,  to  her  sepa- 

the  bond  on  payment  by  Prior,  his  heirs,  executors,  or  rate  use,  then  to 

the  bankrupt 

administrators,  to  Rowley,  his  executors,  administrators,  for  life,  and  then 
or  assigns,  of  6000Z.  on  the  28th  day  of  July  1830,  with  the  marriage. 

i  t  .       .  .  •  n  fj  The  will,  re- 

interest  thereon  m  the  meantime,  at  the  rate  of  oL  per  citing  that  the 
cent,  per  annum.  Rowley  by  his  will,  dated  the  17th  indebi^tothe 
December  1823,  amongst  other  things,  gave  and  be-  ^^^^J^^' 
queathed  as  follows:-  t'^^X 

Also  I  give  and  bequeath  unto  my  son-in-law,  Mr.  debt  on  the 

o  -X  J  XiOTvOi  as  remain- 

William  Prior,  the  husband  of  my  daughter  Jane,  the  «d  unpaid  in 

,  thetesutor's 

sum  of  lOOOZ.  of  like  lawful  money,  subject  neverthe-  life-time  should 

>       .  .  1         •      i_  ,       8®  *•*  I'edemp- 

less  to  the  provisions  or  conditions  herem  by  me  de-  tion  and  satis^ 

t         1     i»         1  .  1  Aixiii^      faction  of  the 

clared  of  and  concernmg  the  same.     And  1  do  hereby  above  bequest 
also  give  and  direct,  that  they  my  said  trustees,  &c.  i^  t^^  ^ank- 
shall  and  do  lay  out  and  invest,  in  their  names,  the  sum  [^ieni?y  ^'by 
of  3500Z.,  either  in  the  public  funds  or  on  freehold  or  ?®"%°^^»r^ 

'  '^  dends  from  his 

Other  real  security  or  securities,  at  interest,  and  shall  e»tate,  1069/.^ 

];  '  '  part  of  the 

and  do  pay  the  interest  or  dividends  thereof,  as  and  (>ooo/.  bond 

debt,  was  paid 

when  the  same  shall  from  time  to  time  become  due  and  off  and  invested 
payable,  unto  my  daughter  Elizabeth,  the  wife  of  the  On  petition  of 
said  Samuel  Pratt,  or  otherwise  permit  and  authorize  claiming  to  be 
her  to  receive  the  same  for  and  during  the  term  of  her  fnterestonhe 
natural  life,  to  the  intent  that  the  same  shall  be  and  ^^^'j/J'J  ^^id 
remain  as  a  separate  personal  and  unalienable  provision  ^"  ^  ^^'^ 

the  4000/.' 
should  be  made  up,  the  1069/.  should  accumulate ;  after  which  the  assignees  were  declared 
entided  to  the  interest  for  the  bankrupt's  life. 
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1895.  for  her  my  said  daughter  Elizabeth ;  and  I  declare  that 
£x  ptrte  ^^^  same,  or  any  part  thereof,  shall  not  be  subject  or 
aad  another.  ^^^  ^  ^^^  control,  debts,  engagements,  or  incum- 
brances of  her  said  present  or  any  future  husband,  but 
shall  be  and  remain  to  and  for  her  sole  and  sepa- 
rate use.  And  that  the  receipt  or  receipts,  acts  or 
.  deeds  of  my  said  daughter  Elizabeth,  shall  from  time 
to  time,  notwithstanding  her  coverture,  be  in  all 
respects  valid  and  effectual;  and  that  such  receipt  or 
receipts  shall  be  good  and  suflScient  discharge  and  dis- 
charges to  my  said  trustees  and  executors,  or  other 
the  person  or  persons  paying  the  said  interest  or  divi- 
dends, for  so  much  thereof  as  in  such  receipt  or  re- 
ceipts shall  be  acknowledged  or  expressed  to  be 
received  :  and  from  and  after  the  decease  of  my  said 
daughter  Elizabeth,  leaving  her  said  husband,  the  said 
Samuel  Pratt,  her  surviving,  then  upon  trust  to  pay 
the  interest  or  dividends  of  the  said  sum  of  3dO(M. 
unto  the  said  Samuel  Pratt  or  his  assigns,  or  otherwise 
to  authorize  or  permit  him  to  receive  and  enjoy  the 
same  for  his  own  use  and  benefit,  for  and  during  his 
natural  life ;  and  from  and  aft^r  the  decease  of  the 
survivors  of  them,  my  said  daughter  Elizabeth  and  her 
said  husband,  then  my  said  tnistees  shall  stand  pos- 
sessed of  the  said  principal  sum  of  3500/.,  and  the 
stock,  funds,  or  securities,  in  or  upon  which  the  same 
shall  be  invested,  and  the  interest  and  dividends  there- 
of, upon  trust  for  all  and  every  the  child  or  children  of 
my  said  daughter  Elizabeth,  who,  being  a  son  or  sons, 
shall  live  to  attain  the  age  of  twenty-one  years,  or 
being  a  daughter  or  daughters,  shall  live  to  attain  that 
age,  or  be  married,  (with  the  consent  of  my  said  trustees 
or  executors,  or  the    survivor  or  survivors  of  them. 
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OT  Other ^  the  trustee  or  trustees  for  tile  time  being,)        1^- 
equaDy  to  be  divided  between  or  amongst  such  chil*      ex  pvte 
dren  respeotivelyy  if  more  than  one^  share  mA  share    md  aooUnr. 
alike  ;  and  if  there  shoald  be  hut  one  6f  such  children, 
theu  the  whole  thereof'  to  itooh  one.    Provided  always, 
and  I  do  hereby  expressly  declare  and  direct,  that  if 
my  said  daughter  EUzabeth  shall  depart  this  life  with- 
out leaving  any  child,  or  who  being  a  son  shall  live  to 
attain  the  age  of  twenty-one  years,  or  being  a  daughter 
shall  live  to  attain  the  age  of  twenty-one  years,  or  be 
married,  with  such  consent  as  aforesaid,  then  aiid  in 
such  case,  and  from  and  after  the  decease  of  her  hus- 
band, the  said  Samuel  Pratt,  the  said  sum  of  S500/«,  or 
the  stock,  funds,  or  securities,  wherein  or  whereon  the 
same  shall  be  invested,  shall  go  and  be  paid,  transferred, 
or  asngned  unto  or  for  the  benefit  of  such  of  any  other 
children  as  shall  be' then  living,  and  the  issue  of  such  of 
them  as  shall  be  then  dead,  equally  to  be  divided  between 
them,  if  more  than  one,  share  and  share  aUke,  iEtnd  if 
but  one,  the  whole  thereof  to  such  ohe,  but  nevertheless 
Upcfn  and  sulqect  to  the  trui^ts,  dirdarations,  and  direc^ 
tiOtts  in  and  by  this  my  wf  11  declared  or  contained  of 
and  cencemilig  the  original  legacies  or  bequests  hereby 
reapectively  given  or  made  to  or  in  favour  of  such 
other  children  or  child,  and  their  issue,  and  so  that 
die  issue  of  such  of  them,  fny  siiid  other  children,  as 
shall  be  then  dead,  shall  have  and  be  entitled  to  only 
such  part  or  parts  thereof  as  his,  her,  or  their  parent 
or  parents  would  have  taken  or  been  entitled  to  if 
living ;  and  I  do  hereby  also  will  and  direct,  that  they 
my  said  trustees,  or  the  survivors  &c.,  shall  and  do,  in 
like  manner,  lay  out  and  invest  in  their  names,  the  sum 
of  3500/.,  either  in  the  public  funds  or  on  freehold  or 
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1835.  Other  real  security  or  securities,  at  interest,  for  tte 
Ex  parte  benefit  of  each  of  my  said  daughters,  Jane,  the  wife  of 
YouKc       gj^jj   WiUiam  Prior,  Harriott,  the  wife  of  the   said 

and  another.  '  ' 

William  Cook,  and  Maria,  the  wife  of  the  said  WiUiam 
Draper,  and  shall  and  do  stand  and  be  possessed  of 
and  interested  in  the  said  three  several  sums  of  3500/., 
and  the  stocks  &c.,  and  the  interest  and  dividends 
thereof,   and  pay,   apply,   and   dispose    of  the   same 
respectively  upon  such  and  the  like  trusts,  and  subject 
to  the  like  directions  and  in  the  same  manner,  in  all 
respects,  for  the  separate  use  and  benefit  of  my  said 
three  daughters  respectively,  during  their  lives,  and  at 
their  decease  for  their  several  husbands  and  children,  as 
I  have  hereinbefore  expressed  and  declared  or  directed 
concerning  the  said  legacies  so  as  aforesaid  given  by 
me,  and  bequeathed  to  or  in  trust  for  my  said  daughter 
Elizabeth  Pratt,  and  her  husband  and  children,  to- 
gether also  with  the  like  proviso  or  benefit  of  accruer 
or  survivorship  as  to  each  of  the  said  three  last-men- 
tioned sums  of  3500/.,  in  the  event  of  the  decease  of 
my  said  daughters,  as  provided  with  respect  to  EUzabetk 
Pratt's  3500/.,  and  subject  nevertheless  to  the  said 
legacies  or  sums  of  3500/.  hereby  intended  or  provided 
for  my  said  daughters  Jane  Prior  and  Harriott  Cook 
respectively,  to  such  further  conditions  and  declarations 
as  are  hereinafter  mentioned  and  contained  with  regard 
thereto.     And  whereas  my  son-in-law,  William  Prior, 
stands  indebted  to  me  in  the  sum  of  6000/.  for  monies 
lent  and  advanced  to  him  oh  his  bond,  bearing  date  on 
or  about  the  28th  July  1823,  conditioned  for  the  pay- 
ment of  the  same  sum  to  me,  my  executors,  adminis- 
trators, or  assigns,  in  seven  years  from  the  date  thereof, 
with  interest  in  the  meantime,  at  and  after  the  rate  of 
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61,  per  cent,  per  annum,  by  yearly  payments:  and  my        1835. 
said  son-in-law,  Mr*  Cookf  is  also  indebted  to  me  in  the       ex  pane 
sum  of  S583Z.  I2s.  6d.  for  monies  lent  and  advanced    ^^^  another. 
to  him  by  me  on  the  security  of  his  bond,  bearing  date 
on  or  about  the  S9th  day  of  May  1818,  conditioned 
for  the  payment  of  the  same  sum  (as  above).   Now  my 
will  is,  and  I.  do  hereby  declare,  that  if  the  said  prin- 
cipal sums  so  due  from  the  said  William  Prior  and 
William  Cook  respectively,  and  the  interest  thereof, 
shall  not  be  paid  off  or  discharged  in  my  life-time,  the 
same  sums  and  interest    respectively,  or  such  part 
thereof  as  shall  remain  due  and  unpaid  on  the  said 
bonds  respectively,  shall  be  accounted  for  and  go  or  be 
taken  in  part  or  on  the  whole,  so  far  as  the  same  will 
extend,  in  redemption  and  satisfaction  as  well  of  the 
aforesaid  several  legacies  or  sums  of  lOOOZ.  herein- 
l>efore  given  and  bequeathed  to  my  said  last-named 
sons-in-law  respectively,  as  also  of  the  said  several 
sums  of  35002,  hereinbefore  bequeathed  to  or  in  trust 
for  my  said  daughters  Jane  Prior  and  Harriott  Cook 
respectively,  and  their  respective  issues,  and  of  such 
further  and  other  sums  or  provisions  as  by  survivorship 
or  otherwise  they  may  respectively  become  entitled  to 
under  this  my  will,  in  proportion  and  according  to  the 
sums  which  may  at  the  time  of  my  decease  be  or  be- 
come due  to  my  said  executors  for  principal  and  interest 
on  the  said  bonds  respectively ;  it  being  my  desire  and 
intention  that  the  direction  hereinbefore  contained  shall 
not  exonerate  my  said  sons-in-law,  William  Prior  and 
William  Cook,  from  their  liability  to  pay  and  discharge 
to  my  said  trustees  and  executors  the  whole  of  the 
said  sums  of  6000/.  atid  25821.  I2s.  6(f.,and  the  interest 
thereon,  when  and  as  the  same  respectively  shall  become 
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1 885.  due,  according  to  the  purport  and  efibct  of  'ibe  said 
Ezparte  ^^^rnds Or  obligations,  and  the  conditions  of  the  same 
^^^^1  respectively ;  and  that  if  the  same  several  sums  and 
interest  shall  not  be  duly  paid  at  the  respective  times 
and  in  the  manner  in  the  said  bonds  respectively  men- 
tioned, then  and  in  such  case  that  my  said  executors 
and  trustees  isball  have  and  pursue  all  such  lawful 
remedies  and  means  for  recovering  the  same  principal 
sums  and  interest,  and  all  arrears  thereof,  or  all  such 
part  or  parts  thereof  as  may  from  time  to  time  remain 
due  and  unpaid,  as  they  in  their  discretion  shall  see  fit ; 
but  if  the  monies  which  may  be  or  be4!ometiue'0n  the 
said  bonds  respectively,  or  any  part  thereof,  shall  l3e 
paid  off  and  discharged  in  my  iife-time»  or  be  received 
or  recovered  by  my  executors  after  my  decease,  then 
in  such  case  my  said  daughters  Jcme  and  jffartiott, 
and  their  husbands,  shall  thereupon  have  and  be  enti- 
tled to  their  respective  legacies,  or  such  part  thereof 
respectively  as  shall  not  be  so  redeemed  or  satisfied  as 
aforesaid,  for  the  benefit  of  themselves  and  their 
children  respectively,  in  the  manner  and  according  to 
the  trusts  and  directions  hereinbefore  by  me  provided 
and  declared  or  referred  to,  of  and  concerning  the 
same. 

The  said  testator  afterwards  made  a  codicil  to  his 
will,  dated  the  18th  day  of  September  1824,  and  tiiere- 
by  bequeathed,  in  trust  for  each  of  his  four  daughters, 
(including  the  said  Jane  Prior^  the  wife  of  the  said 
WiUiain  Prior,)  the  further  sum  of  SOOL,  upon  the 
sane  trusts  as  were  declared  by  his  said  will  of  and 
concerning  the  said  several  sums  of  3500/.  thereby 
provided  for  his  said  four  daughters,  but  subject,  ne- 
vertheless, as  to  the  said  fiurther  legades  of  SOOL  in- 
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tended  or  provided  for  his  said  daughters,  Jane  Prior        1835. 
and  Marriott  Cook  reapectively,  to  such  and  the  like  con-       £,  parte 
ditions  and  dedaraticuis,  charges  and  liabilities,  with    uidam>ther. 
regard  to  the  payment  of  the  amounts  of  the  principal 
aiid  interest  due  on  the  respective  bonds  of  the  said 
WUHam  Prior  and  WtUiam  .Cook,  in  his  said  will  men- 
ticMied  or  referred  to,  as  the  respective  legacies  of  WOOL 
and  SBOOL,  and  other  the  monies  therein  mentiooad, 
and  thereby  charged  therewith,  would  be  insufficient 
to  pay  and  satisfy. 

Rowley  died  in  December  1826,  and  the  will  and  co- 
didl  were  proved  by  Thomas  Rowley,  one  of  the  execu- 
tors named.  The  60002.  intended  to  be  secured  by  the 
bond  of  Prior  became  payable  on  the  d6th  July  18S0, 
and  various  sums,  amounting  in  the  whole  to  7622.  &•  8tf., 
were,  paid  to  Rowley  the  executor,  by  Prior ,  in  respect 
thereof,  and  the  same  was  appropriated  by  him  in  past 
satisfiustion  of  the  two  legacies  of  S500/.  and  £002.  given 
by  the  said  will  and  codicil,  leaving  the  sum  of  82372. 
ISf.  Id.  due  in  respect  thereof. 

On  the  16th  day  of  December  18S0,  a  commission 
issued  against  Prior,  and  the  petitioner  Florance 
Young,  Robert  Morecodc  (since  deceased),  and  «/*. 
Howell,  were  chosen  assignees;  and  in  October  last 
George  Cfibeon  was  appointed  official  assignee.  Row- 
ley, as  executor,  was  allowed  to  prove  under  the  com* 
mission  for  the  sum  of  42482.  lOs.  9d,,  being  the 
amount  due  from  Prior  at  the  time  of  his  bankruptcy 
upon  his  bond,  after  deducting  the  above  sum  of 
7622.  6«.  8d.  Rowley,  the  executor,  received  two  divi- 
dends of  is,  6d.  and  4|e?.  in  the  pound  on  die  debt 
proved  by  him,  which  dividends  amounted  to  the  sum 
of  4022.  5s.,  of  which  3062.  18^.  Ic2.  was  received  in 


' 


YOUNO 

and  anotber. 
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1835.  respect  of  the  3277 L  ISs.  4fd.  remaining  due  in  respect 
kT^,^  of  the  legacies  of  35002.  and  500/. ;  and  the  S06L  1&. 
Id.  being  added  to  the  762/.  6s.  8d.  paid  by  Prior  in 
the  year  1830^  makes  the  sum  of  1069/.  4ff.  9d.  as  the 
amount  received  by  Rowley  the  executor,  on  account  of 
the  said  legacies  of  3500/.  and  500/.  bequeathed  to  him 
in  trust  for  Jane  Prior  and  William  Prior  and  their 
issue.  Part  of  the  1069/.  4«.  9d.  had  been  invested 
in  the  purchase  of  1168/.  7s.  7d.  bank  annuities,  and 
the  sum  of  43/.  \5s.  Qd.  remained  in  cash  in  the  bands 
of  Rowley.  Jane  Prior  died  on  or  about  the  14th  day 
of  October  1834,  whereupon  the  petitioners  claimed, 
that  as  assignees  of  the  estate  and  effects  of  PrioTy 
they  became  entitled  to  receive,  for  the  benefit  of  the 
creditors  of  Prior^  the  interest  and  dividends  of  the 
sum  of  1168/.  7s,  7d.  bank  annuities,  and  of  the  sum  of 
43/.  1 5^.  Qd.  sterling  when  invested,  and  of  such  other 
sums  as  were  or  should  be  received  for  or  in  respect 
of  the  said  legacies  of  3.500/.  and  500/.,  and  the  stocks, 
funds,  and  securities,  in  or  upon  which  the  same  should 
from  time  to  time  be  iilvested,  for  and  during  the  re- 
sidue of  the  life  of  Prior.  And  the  petition  prayed 
that  they  might  be  declared  so  entitled,  and  that 
T.  Rowley,  and  the  future  trustee  or  trustees  of  the 
will  and  codicils  of  the  said  T.  Rowley  deceased,  might 
be  directed  to  pay  the  said  interest  and  dividends  to 
the  petitioners  &om  time  to  time,  as  the  same  should 
become  due  and  payable  during  the  life  of  Wm.  Prior. 

Mr.  Swanston,  for  the  petitioners,  the  assignees, 
relied  on  Stratton  v.  Hale{a\  and  contended,  that 
Ex  parte  Turpin  (&)  had  been  since  virtuaUy  over- 

(a)  2  Bro.  C.  C.  490.  (b)  1  Dea.  &  Ch.  120,  S.  C.  Mont.  443. 
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ruled  by  the  case  of  Ex  parte  Shiiie{a\  and  cited  re        1835. 
Meagham  (6),  E,  parte 

You  NO 


Mr.  Bethellf  for  the  trustees,  contra  (c). 

Cur.  adv,  vulL 

Sir  John  Cross. — In  this  case  the  bankrupt  was 
indebted  on  bond  to  trustees  in  a  large  sum  of  money, 
which  was  to  be  placed  out  at  interest  in  trust  for  his 
wife  for  life,  then  for  himself  for  life,  and  then  for  the 
issue  of  the  marriage.  Part  of  the  debt  he  had  paid 
before  his  bankruptcy,  and  the  trustees  have  since 
proved  for  the  residue,  and  received  dividends  in  re- 
spect thereof,  which  have  been  invested  in  government 
securities,  pursuant  to  the  will.  The  wife  being  dead, 
the  question  is,  whether  the  interest  of  the  dividends  is 
to  be  retained  by  the  trustees  during  the  life  of  the 
bankrupt,  until  the  whole  debt  is  made  good,  or  whether 
it  is  to  be  received  by  the  assignees  for  the  benefit  of 
the  general  creditors.  If  this  were  a  new  question, 
I  am  not  prepared  to  say  on  which  side  my  judgment 
would  preponderate.  The  principle  on  which  it  mainly 
depends  has  been  frequently  discussed  and  determined 
in  cases  where  the  bankrupt's  wife  was  a  party,  and  her 
marriage  portion  the  subject  in  dispute ;  and  the  pecu- 
liarity of  the  present  case  is,  that  the  wife  is  no  party,  nor 
is  the  subject-matter  her  portion,  she  being  dead.  The 
earliest  case  to  be  found  on  this  subject  is  Ex  parte  Sndthy 

(a)  3  Dea.  &  Ch.  1 ;  5.  C.  Mont.  &  B.  385. 
(6)  1  Sch.  &  Lef.  179. 

(c)  I  was  not  pieaent  during  the  argument-r  £•  C.    See  f^ail  v.  Punter, 
5  Sim.  555. 


and  another. 
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1835.  re  Otman  {a\  which  was  decided  by  Lord  Hardwicke 
Ez  pane  about  a  century  ago.  In  that  case  a  bankrupt^  in  con- 
and  anottav  sidcration  of  bis  wife's  portion,  gave  a  judgment  to 
trustees  for  a  sum,  in  trust  for  himfelf  for  life,  and  dien 
to  his  wife,  with  remainder  o^er.  The  Lord  Chancel- 
lor ordered  the  interest  of  the  dividends,  during  the  life 
of  the  bankrupt,  to  be  paid  to  the  assignees  for  the 
benefit  of  the  creditors.  Again,  in  a  few  years  after- 
wards, in  Crroom's  case(i),  Lord  EUardwieke  stated 
it  as  a  general  rule,  that  **  if  a  husband  becomes  a 
bankrupt  after  breaeh  of  payment  to  trustees,  they 
have  always  been  adantted  creditors  upon  equitable 
terms,  and  die  Court  has  taken  care  that  the  interest 
of  the  money  shall  be  paid  to  the  creditors  imder  the 
coBBwissioir  during  the  life  of  the  husband,  and  the  priin 
cipal)  secured  to  the  wife  in  case  shesurvnres  the  hus^ 
band;"  Lord  Thutlow  adopted  the  same  rule ;  and  ia 
Mttfar^B  case  (c)  he  allowed  the  trusteeSsto  retain  the 
interest  on  government  securities  whidi  belonged  to  Ae 
wife  'before  the  marriage;  but,  on  the  other  hand,  he 
ordered  that  the  assignees. should  take  the  interest  on 
the  dividends  derived  from  the  bankrupt's  estaleduring 
Ms*  life,  in  respect  <^  trust  money  lent  him  in  whibh  he 
had  a  life  interest.  And  again,  in  StraiUm  v  Hak  {dy 
(which  was  the  case  of  a  l^  iff  equity  tied  by  assignees 
against  trustees  of  a  fond  in  which  the  bankrupt  hada 
life  estate,  and  which  had'  been,  as  in  the  former  case, 
lent  to  the  bankrupt,  and  proved  as  a  debt  under  his 
commiasioBi  and  dividends  paid  thereon^)  the  assigtiees 
sought  to  recover  the  Interest  on  the  dividends  during 

(a)  Cooke,  B.  L.  224,  ed.  1817.  (b)  1  Atk.  115. 

(c)  1BF0.C.  C.  399.  See  the  order  mere  fiilljrlil  Pfiddf^.  BMe,3 
Mer.  106.  (d)  Bio.  C.  C.  490. 
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the  life  of  the  bankrapt .  Tlie  tnisteeB  oontended  finr  the  1 835. 
right  now  clasmed,  to  cetafai  the  dividends  to  make  good  i^Tmrie 
the  deficiency  on  the  debt;  but  that  was  not  allowed,  J^^^„ 
and  the  interest  was  decreed^  to  be  paid  to  the  assignee^i 
That  case.aiqpears  to  have  been  well  consideied  by 
Lord  Thurlow,  and  was  argued  by  the  Attomey-Genei- 
ral  for  the  creditors,  and  by  Lord  Eldon^  then  Solicitor^ 
General,  for  the  trustees ;  and  agdiiat  that  decree  we 
do  not  find  there  was  any  appeal.  This  was  the  last 
reported-  case  prior  to  the  change  of  jurisdietion  intro^ 
duced  by  the  1  &  9  TF^  4.  c.  66.  Debts  of  tliiside- 
aoriptioiii  being  generally  of  the  class  of  contingent 
debts,  were  rarely  proveaUe  at  all,  until  the  act,  6  Geo.  4. 
c.  1&  8*  56.,  provided  for  the  admission  of  contingent 
debts^  Soon  after  this  Court  came  into  existence, 
TVr^itA's  case  (a)  revived  the  question,  which  I  own 
I,  tiU  then,  thought  was  quite  at  rest,  after  the  de^ 
eiaiens  I  have  referred  to,  ingrafted  as  they  had  long 
been  into  every  text  book  on  this  branch  of  the  law. 
But  we  were  told  (in  TVtrpm's  case),  much  to  my  sur- 
prise, that  Lord  EUUm  had  long  been  in  the  habit  of 
deciding  contrary  to  the  case*  of  Sirattan  v.  Hale,  inso- 
nmcb  that  the  new  doctrine  was  well  known  to  all  the 
practitioners  in  his  Court. .  This  appeared  very  re- 
markable, for  the  case  was  one  of  too  nueocourr^ice 
to  have  beoome  a  mutter  of  habitual  practice*  Besides, 
there  were  several  learned  report^s  at-  the  Chancety 
bar  during  all  Lord  EUatilB  time,  who  Tegulady  pu]»- 
lished  the  vahiaUe  decisions  of  tfiat  revered  judges 
aadthey  are^  oneandall,  silent  on  thia  sublet..  It  wab 
the  same  wiih  all  the  contemporary  text  writersb    One 

(«)  1  Dm.  k  Clu  120;  5.  C.  Mo&t.443. 
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1835.  of  these,  Mr.  Cook,  who  during  nearly  the  whole  time 
jT  J^  practised  extensively  before  Lord  Eldon  in  this  branch 
YoitNo       0f  f\^Q  \g^yff  iiQ  j  whose  book  was  the  chief  oracle  of  the 

and  another. 

profession  for  such  matters,  published  no  less  than 
eight  editions  of  his  book  without  any  allusion  to  this 
new  doctrine.  On  the  contrary,  he  has  in  every  one 
^  of  them  reported  the  first  case  before  Lord  Hardmcke 
as  the  existing  rule,  and  referred  to  the  other  cases  as 
confirming  it.  However,  upon  searching  Lord  Eldon  % 
manuscript  order  books,  one  unpublished  case  was 
found,  in  which,  twenty  years  ago,  trustees  were  al- 
lowed, in  favour  of  the  wife,  to  retain  the  bankrupt's 
annuity,  in  compensation  for  the  deficiency  in  the  trust 
funds.  Whether  that  case  was  contested  does  not  ap- 
pear; but,  with  no  other  precedent,  the  majority  of  the 
judges  in  this  Court  adopted  the  new  doctrine,  and 
over-ruled  the  decisions  of  the  former  Chancellors. 

The  next  and  last  was  Shute*B  case  (a).  There  a 
part  only  of  the  trust  fund  was  the  wife's  marriage  por- 
tion, and  the  rest  was  not;  and  the  majority  of  the 
judges  of  this  Court  therefrom  adjudged,  that,  in  respect 
of  the  wife's  portion,  the  trustees  should  appropriate  an 
adequate  part  of  the  bankrupt's  annuity  to. make  good 
the  deficiency;  but  as  to  the  rest,  Aat  it  should  go  to 
the  general  creditors,  and  thereby,  as  it  appears  to  me, 
established  a  clear  distinction,  and  expressly  confined 
the  new. doctrine  to  the  wife's  property.  Now. in  the 
present  case  no  part  of  the  trust  fund  was  the  wife's 
marriage  portion,  nor  is  there  any  interest  other's  to 
be  protected,  she  having  died  beforethe  question  arose. 
It  appears  therefore  to  me,  that  to  .allow  these  trustees 

(tt)  Mont.  &  BH.  385 ;  5.  C.  3  Det«  &  Ch.  1. 
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to  retain  the  bankrupt's  annuity  from  the  general  ere*       1835. 
ditors  is  to  extend  the  new  doctrine  beyond  any  former       ^     J"^ 
case,  and  thus  to  be  directly  at  Yariance  with  the  last       Yowo 

^  and  another. 

determination  of  this  C!ourt.  Under  these  impressions 
I  feel  it  to  be  my  duty,  however  reluctantly,  to  dissent 
from  the  present  opinion  of  my  learned  brethren,  which 
I  should  do  with  more  distrust  of  my  own  judgment  if 
it  were  not  in  conformity  with  that  of  Lord  Hardwicke 
and  Lord  ThvrlaWf  and  sanctioned  by  the  acquiescence 
of  the  profeuion  for  nearly  a  whole  century,  aa  weU  as 
by  the  last  decision  of  this  Court.    My  opinion  upon 

die  present  case  is,  that  the  annuity  ought  to  be  forth- 
with sold  for  the  benefit  of  all  the  creditors  equally, 
among  whom  the  trustees  will  be  entitled  to  a  due  sharei 
to  b§  applied  in  augmentation  of  the  trust  fund. 

Ebskine,  C,  J. — ^As  I  have  the  misfortune  to  differ 
from  my  learned  colleague^  I  think  it  right  to  add  my 
reasons  for  adhering  to  the  opinion  I  expressed  at  the 
dose  of  the  argument  on  a  former  day,  viz.  that  the 
assignees  are  not  entitled  to  the  relief  they  pray.  Their 
prayer  in  substance  is»  that  they  may  be  declared  en** 
titled^  as  assignees  of  the  estate  and  effects  of  William 
Prior,  to  receive  during  his  life,  for  the  benefit  of  his 
creditors,  the  interest  and  dividends  of  1168/.  bank- 
annuities,  purchased  by  one  Thomas  Rowley,  the  execu* 
tor  of  another  Thomeis  Rowley  deceased.  It  appeared 
by  the  affidavits  that  WiUiam  Prior,  the  bankrupt^ 
married  the  daughter  of  the  deceased  Thomas  Rowley, 
who  by  his  will,  after  leaving  the  bankrupt  a  legacy  of 
1000/.,  desired  his  executors  to  invest  the  sum  of 
S600/«,  and  to  pay  the  dividends  to  his  daughter  Jane, 
the  wife  of  the  bankrupt,  for  her  life,  and  upon  her 
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ISS5.       death,  in  the  lifetime  of  her  fausbandj  to  pay  the  interest 
Ex  parte      ^^  diyidends  to  the  bankrupt  for  his  life,  and  after  his 
anduol^.    ^^^  ^  Stand  possessed  of  the    principal  som  of 
8B00L,  and  of  securities  in  which  the  n^me  mij^t  be 
invested  for  the  use  of  the  children  of  the  marriage. 
He  afterwards^  by  a  codicil,  directed  the  farther  aom 
ofSOOL  to  be  laid  out  in  Uke  manner  for  the  same 
purposes ;  thus  increasing  the  bequest  to  40002.    The 
testator  died  m  1826.    In  18S0  Prior  became  bank- 
rupt, and  in  1834  his  wife  died.    If  these  had  been  all 
the  ikcts  of  the  case,  the   right  of  the  assignees  to 
receive,  during  the  bankrupt's  Ufe,  the  dividends  of 
the  trust  iund  in  the  hands  of  the  trustees,  would  have 
been  indisputable,  and  the  only  question  would  hatre 
been — though  this  would  not  have  been  the  Court  to 
decide  it — what  was  the  amount  of  assets  in  the  hands 
of  the  executor  applicable  to  the  bequest  in  question. 
But  it  appears  that  the  bankrupt,  at  the  time  of  die 
execution  of  the  will  and  of  the  testator's  death,  was 
indebted  to  the  testator  in  the  sum  of  6000L,  secured 
by  his  bond  payable  in  July  1830;  and  the  testator  by 
his  will,  after  reciting  the  existence  of  this  debt  so  se« 
cured,  declared  and  directed,  that  if  the  principal  sum 
and  interest  should  not  be  paid  in  his  lifetime,  tiie 
same  should  be  accounted  for  and  go  and  be  taken,  in 
part  or  in  the  whole,  in  redemption  and  satisfaction,  as 
well  of  the  said  legacy  of  1000/.  given  to  the  bankrupt, 
as  also  of  the  legacy  bequeathed  in  trust  for  his  daugh* 
ter  Jane  Prior  and  their  children,  thereby  clearly  inti* 
mating  his  desire,  that  the  trustees  should  not  be  called 
upon  to  invest  any  part  of  the  4000/.  for  the  purposes 
of  the  trust,  so  long  as  a  debt  to  that  amount  remained 
due  upon  the  bankrupt's  bond.    When,  therefore,  in 
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1830»  the  money  secured  by  the  bond  became  due,  the       i^^. 

bankrupt,  after  deducting  1000/.  for  his  own  legacyt      grZ^ 

would  remain  indebted  to  the  executor  in  3500Z.    It       J^^^t 

and  •AoUwr; 

appears  that  the  bankrupt  had  before  his  bankruptcy 
piud  the  executors  760/.,  leaving  a  balance^  for  princi« 
pal  and  interest^  of  4043/.  In  this  state  of  things, 
neither  the  wife,  if  living,  nor  the  bankrupt,  if  solvent, 
could  have  called  on  the  trustees  for  any  payment  unde^ 
the  bequest  of  the  4000/. ;  for,  by  the  express  direc- 
tion of  the  will,  the  balance  due  was  to  be  taken  in 
redemption  and  satisfaction  of  that  legacy.  The  execu* 
torsi  however,  being  authorized  by  the  will  to  pursue 
all  lawful  remedies  for  the  recovery  of  the  whole  or 
Bucb  part  of  the  debt  as  they  in  their  discretion  should 
see  fit,  upon  the  issuing  of  the  fiat  tendered  a  proof, 
and  were  admitted  creditors  for  the  balance  of  4243/., 
and  have  received  dividends  upon  that  proof  to  the 
amount  of  402L,  reducing  the  balance  due  from  the 
bankrupt  on  his  bond  to  3841/.,  which,  being  de* 
ducted  from  the  4000/.,  the  amount  of  the  legacy, 
would  become  158/.,  the  sum  to  be  accounted  for  by 
the  trustees  as  money  in  their  hands  in  respect  of  that 
legacy;  and  the  interest  arising  firom  this  sum  of  158/« 
18  the  only  amount  which  the  bankrupt  or  his  assignees 
could  be  entitled  to  claim  firom  the  trustees  in  respect 
of  that  bequest,  if  the  objection  discussed  upon  the 
argument,  and  decided  in  the  case  of  Ex  parte  Tut' 
pin  (a),  had  not  been  interposed.  Trifling,  however, 
as  IB  the  amount  really  in  issue,  still,  as  there  is  some-* 
thing  to  raise  this  question  upon,  it  becomes  the  duty 
of  the  Court  to  decide  it.    Upon  the  argument,  the 

(a)  Mont  443  ;  S.C.I  Dea.  &  Chit.  130. 
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1885.  eouDiel  for  the  assignees  rested  their  claims  upon  the 
Ks  ptrts  doctrine  kid  down  in  the  case  of  Strattan  ▼•  Hale  (a\ 
vA  wolSir.  ^^  contended,  that  the  case  of  JEx  parte  Turpin  was 
erroneously  decided,  and  had  been  in  effect  since  orer- 
ruled  in  Ex  parte  Shute  (&).  And  although,  at  the 
close  of  the  argument  in  the  present  case,  my  opmion 
in  Ex  parte  Turpin  (c)  remained  unshaken,  yet,  in  de- 
ference to  the  wish  of  my  learned  colleague  (cf),  and 
in  the  hope  that  we  might  all  eventually  come  to  the 
8ame  conclusion,  the  judgment  of  the  Court  was  de« 
ferred,  unfortunately  without  the  desired  result;  for 
his  Honor  Sir  J.  Cross  is  still  compelled  to  withhold 
his  ,assent  to  the  opmion  already  expressed  by  the 
rest  of  the  Court.  After  the  most  careful  revbion  of 
our  judgment  in  JEx  parte  Turpin^  and  of  the  differ- 
ent authorities  bearing  upon  the  question,  I  am  satis^ 
fied  that  our  decbion  was  right,  and  that  the  case  of 
Strattan  v.  Hale{e)  would  not  now  receive  the  sancdon 
of  any  Court  in  Westminster  Hall.  The  debt  in  Ex  parte 
Smith,  re  Osman  (/),  was  one  that  could  only  be  proved 
under  the  provision  of  the  7  Geo.  1.  c.  21,  as  debitum 
inpresenti  solvendum  in  faturo^  upon  which,  therefore, 
there  ought  to  have  been  a  deduction  in  respect  of  the 
time  then  to  run ;  but  the  Court,  instead  of  reducing 
the  proof  then  on  the  proceedings  for  the  whole  sum, 
directed  the  interest  on  the  dividends  to  be  paid  by  the 
ass^ees  during  the  bankrupt's  life ;  for  there  was  no 
debt  payable  to  the  trustees  till  his  death,  or  the  death 
of  the  wife ;  thus  working  out  the  relief  to  which  the 
creditors  were  entitled  by  different  means.    And  the 

(a)  3  Bro.  C.C.  490.       (6)  Mont.  &  Bli.  385 ;  &  C.  3  Deft«  &  Ch.  I. 

<c)  Mont  443  y  S.C.\  Dea.  &  Ch.  120.  <d)  Sir  J.  Cnw. 

(e)  3  Bro.  C.  C.  430.  (/)  Cooke,  B.  L.  2S4,  edit  1817. 
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decision  in  Bx  parte  Mitford  (a)  only  declaredj  that  1885. 
according  to  the  provisions  of  the  same  statute,  there  ^7^ 
must  in  that  case  be  a  rebate  of  the  interest  and  that  ^^^^^^^ 
the  assignees  would  have  a  right  to  retain  whatever  the 
l)ankrupt  could  claim  against  the  trustees,  a  right  which 
has  never  been  disputed;  and  the  order  which  is  set 
out  in  Priddy  v.  Rose  {b)  appears  to  me  to  be  opposed 
to  the  principle  contended  for  by  the  present  assignees ; 
and  that  it  was  so,  in  the  opinion  of  Sir  William  Grant, 
I  think  obvious,  from  his  language  in  Priddy  v.  Rose, 
which  was  quoted  in  the  argument  of  Ex  parte  Tur^ 
pin  (c),  and  which  fully  supports  the  decbion  of  that 
case.  Sit  William  Grant  says,  *'  See  how  the  case 
would  have  stood  between  the  trustees  and  Hunt 
himself.  I  apprehend  it  to  be  clear  thiat  he  could 
not  have  cldmed  a  benefit  himself  under  the  settle- 
ment, without  making  good  his  part  of  it.  The  trus- 
tees might  give  him  what  credit  they  chose,  subject 
to  their  responsibility  to  their  cestui  que  trust,  but 
they  might,  at  any  time  after  the  4000/.  became  due, 
have  stopped  the  dividends  if  the  money  was  not 
paid.  Supposing  he  had  become  a  bankrupt,  the  trus- 
tees would  have  this  equity  as  against  the  assignees,  as 
Was  determined  by  Lord  Thurloto  in  Ex  parte  Mit* 
forcC*  (d) ;  and  then  he  read  the  order  in  Ex  parte  Mit- 
ford in  support  of  that  position,  by  which  it  appeared, 
that  though  the  interest  of  the  dividends  under  the 
proof,  which  would  be  of  very  small  amount,  was  di- 
l*ected  to  be  paid  to  the  assignees  during  the  bank- 
Tupt^s  Bfe,  the  trustees  were  directed  to  retain  an  an- 
nuity of  24{.  upon  the  joint  lives  of  the  bankrupt  and 

(a)  I  Bro.  a  C.  398.  (6)  d  Mer.  135. 

(c)  Mont  443 ;  5.  C.  1  D^  fc  Gb.  130.  id)  1  Bio.C.C.  389. 
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1%3S.       bis  wife,   and  the  interest  of  ^04/.  bank  annuitieflj 
^pjrt,      which  otherwise  would  have  been  payable  to  the  hank- 

njl^anftfwr  '^P^  ^^  ^^  ^*  towards  the  discharge  of  the  principal 
sum  due  from  the  bankrupt  So  that  in  ett&ct  the 
equity  of  the  trustees  to  retain  the  interest  for  acduntt* 
lation,  as  against  the  assignees,  contrary  to  the  au- 
thority of  Stratton  v.  Hale  {a\  has  been  recognized  by 
Lord  Thurlow  himself  in  £x  parte  Mitford  {b%  by  Sir 
William  Grant  in  Priddy  y.  Rase  (c) ;  it  was  afkerwaids 
acted  upon  by  Lord  £ldon  in  JEx  parte  Le  Maistetf  re 
Ramsay  (c2)»  and  by  this  Court  in  Ex  parte  Tvrpiu  (e); 
and  it  does  not  appear  to  me  that  the  case  of  Ex  parte 
Skute  (f)^  so  much  relied  upon  in  the  argument,  is  at 
all  opposed  to  the  decision  of  Ex  parte  Turpin^ 

The  case  of  Ex  parte  Shute  turned  upon  its  own 
peculiar  circumstances :  a  bond  had  been  prepared  for 
the  purpose  of  defeating  the  fair  operation  of  the  bank- 
rupt laws,  and  the  Commissioners,  having  no  power  to 
protect  the  creditor  by  any  restraint  upon  the  dividend* 
rejected  the  proof  altc>gether.  The  wife  applied  for 
the  interposition  of  this  Court,  which  was  called  upon 
not  to  administer  the  ordinary  equities  arising  out  of  a 
case  of  simple  default  by  the  bankrupt,  but  to  defeat  a 
fraudulent  contrivance,  without  depriving  the  wife  of 
the  protection  to  which  she  was  fairly  entitled*  The 
claim  to  have  the  principal  money  secured  by  the  bondf 
proved  as  debt  against  the  husband's  estate^  was  not 
disputed  by  the  assignees :  but  it  was  contended  that 
the  stipulation  for  payment  of  the  interest  of  the  fiind 
to  the  wife,  in  the  event  of  the  husband's  bankniptcy> 

(a)  a  Bro.  C.  C.  430.  (6)  1  Bvm  C.  C  909. 

(c)  3  Meir.  135.  (d)  1  Mont  452  (oole). 

(e)  Mont.  448;  S.  C.  1  Dea.&  Ch.  120. 

(f)  MoDt  &Blk  365;  S.  C.  3  Dm.  It Ck.  1. 
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was  fraudulent  and  Toid;  to  this  the  Court  agreed,  as       1835. 
to  the  greater  part  of  the  claim ;  but  to  the  extent  of      ^xpart* 
the  wife's  own  fortune  the  Court  thought,  upon  the    an/anotber. 

» 

authority  of  JEs  parte  Meaghan  (a)  and  other  cases, 
that  the  wife  was  entitled  to  the  benefit  of  that  stipula-  <- 
tion*  K  we  had  intended  to  have  revoked  that  opinion 
.ezi»€6aed  in  Ex  parte  Tlurptit,  and  to  recur  to  the 
opinioo  adopted  in  Stratton  v.  Hale  (b\  the  order 
would  have  been  for  the  separate  investment  of  the 
dhrid^ids  paid  in  respect  of  the  wife's  fortune,  and  for 
the  payment  of  the  interest  upon  that  investment  to 
her,  and  of  the  interest  of  the  remainder  of  the  divi- 
dends to  the  assignee  for  the  bankrupt's  life;  while, 
on  the  other  hand,  if  the  Court  had  allowed  the  ii^ 
terest  on  the  whole  of  the  dividends  to  be  paid  to  the 
wife,  directly  or  indirectly,  by  way  of  accumulation,  it 
would  have  given  effect,  in  a  great  measure,  to  the  very 
fraud  it  was  its  duty  to  defeat.  By  the  adoption  of 
a  middle  course  therefore,  namely,  by  giving  to  the 
vrife  the  interest  upon  her  own  fortune  at  once,  and 
the  remaining  interest  to  the  assignees  during  the  bank- 
rupt's Ufe,  the  principle  of  the  decision  in  Ex  parte 
Turpin  (c)  was  not  lost  sight  o^  while  it  was  in  some 
degree  modified,  as  in  the  case  of  Ex  parte  Mitford  (d)^ 
to  meet  the  peculiar  circumstances  of  the  case.  But  if 
it  could  have  been  shown  that  the  decision  in  Ex 
parte  Shute{e)  was  in  some  degree  inconsistent  with 
the  judgment  in  Ex  parte  Turpin,  I  should  now  abide 
by  that  judgment ;  and,  therefore,  as  in  this  case  the 
whole  debt  arises  out  of  a  contract  with  the  wife's  fa- 
Co)  1  Sch.  &  Lef.  179.  (6)  3  Bro.  C.  C.  490. 
(e)  Mont  443 ;  S.C.I  Dea.  k  Ch.  120.  (<f)  1  Bro.  C.  C.  399. 
(•)  Mont. &  Bli.  385 ;  S.C.  3  Dea.  &  Ch.  1. 
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1835.  ther,  by  whom  the  amount  of  that  debt  has  been  settled 
ETparte  '^  reversion  upon  his  daughter's  children,  and  there  is 
Bii/aDother  ^^  principle  of  public  policy  to  interfere  with  the  fiill 
application  of  the  principle  of  that  judgment  to  the 
present  case,  I  am  of  opinion  that  the  assignees  are  not 
entitled  to  the  interest  of  the  trust  iund,  until  by  the 
accumulation  of  that  interest  the  whole  fund  of  4i000i!i 
shall  have  been  made  good.  When  that  is  done  the 
assignees  will  be  entitled  to  the  interest,  and  they  may 
either  have  an  order  to  that  effect,  or  have  their  petition 
dismissed* 

Sir  G.  Rose  concurred  in  opinion  with  bis  Honor 
the  Chief  Judge. 


APPENDIX. 


5&6  William IV.  c.  ft9. 

An  Act  for  invaiing  in  Government  Securities  a  Portion  of  the 
Cask  lying  vnemptoyed  in  the  Bunk  <f  England  belonging  to 
Bankrupts  Estates^  and  applying  the  Interest  thereon  in  dis- 
charge of  the  Expenses  of  the  Court  of  Bankruptctft  and  for 
tie  Relitfofthe  Suitors  in  the  said  Court;  and  for  removing 
Doubts  as  to  the  Extent  of  the  Powers  of  the  Court  ofRecicw 
and  of  the  Subdivision  Courts*  [Slst  August  1835.] 

Whereas  by  an  act  passed  in  the  first  and  secotid  years  of 

the  reign  of  his  present  Majesty,  intituled  **  An  act  to  esta-  i  &  s  Vf^C 

blish  a  court  in  bankruptcy/'  it  was  enacted,  that  it  should  be  ^'  ^ 

lawful  for  his  Majesty,  his  heirs  and  successors,  to  establish 

a  court  of  judicature,  which  should  be  called  ''  The  Court  of 

Bankruptcy,*'  and  to  appoint  judges,  commissioners,  and  other 

officers  of  the  said  court;  and  that  it  should  be  lawful  for  the 

lord  chancellor  to  choose  official  assignees  to  act  in  all  bank* 

ruptcies  prosecuted  in  the  said  court,  and  to  collect  the  effects 

of  bankrupts,  and  to  pay  the  proceeds  thereof  into  the  Bank 

of  England  to  the  credit  of  the  accountant-general  of  the  High 

Court  of  Chancery,  subject  to  the  order  of  the  lord  high  chaa* 

cellor,  or  the  said  court  or  any  judge  thereof,  as  therein  men« 

tioned ;  and  it  was  further  enacted,  that  certain  fees  and  sums 

of  money  specified  in  the  said  act  should  be  received  by  the 

lord  chancellor's  secretary  of  bankrupts,  and  paid  by  hini 

into  the  Bank  of  England,  to  the  credit  of  the  said  accountant* 

general,  to  an  account  to  be  intituled  "  The  secretary  of 

bankrupts  account,"  and  that  there  should  be  paid  out  of  the 

monies  standing  to  that  account  certain  yearly  sums  specified 

in  the  said  act  as  and  for  salaries  to  the  judges  and  othdr 

officers  of  the  said  court  for  the  time  being :  and  it  was  fur- 

iher  enacted  by  the  said  act,  that  certain  annuities^  the  amoutit 
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thereof  to  be  ascertuned  and  certified  as  in  the  said  act  is 
mentioned,  should  be  respectively  paid  to  the  patentee  for 
the  execution  of  the  laws  and  statutes  concerning  bankrupts, 
to  certain  persons  tbm  acting  at  conmiiflsioners  of  bankrupt 
in  London,  and  to  certain  officers  of  the  lord  chancellor,  and 
of  the  High  Court  of  Chancery  mentioned  in  the  said  act, 
in  lieu  of  and  as  compensation  for  certain  fees  and  emolu- 
ments accustomed  to  be  received  by  them,  and  which  would 
by  the  provisions  of  the  said  act  be  wholly  discontinued  and 
abolished,  out  of  the  monies  and  secmities  standing  to  an 
acooant  to  be  opened  by  the  said  accomtant  general,  to  be 
intitnled  **  The  secretary  of  bankmpts  compensation  acooant ;" 
and  that  certain  fees  and  sums  of  money  q[>ecified  by  the  said 
act  should  be  paid  by  the  said  official  assignees  into  the  Bank 
of  England  to  the  credit  of  the  said  accountant  general,  to  be 
carried  to  the  said  accounts  respectively :  and  whereas  his  Ma* 

jesty  did,  by  virtue  and  in  pursuance  of  the  said  act,  estid)liah 
the  said  court  of  bankruptcy,  and  did  appoint  judges  and  com- 
missioners, and  registrars  and  deputy  registrars  of  the  said 
court :  and  whereas  official  assignees  have  been  chosen  by  the 
lord  chancellor  to  act  in  bankruptcies  as  aforesaid:  and 
whereas  the  amount  of  certain  annuities  have  been  duly  as- 
certained and  certified,  in  pursuance  of  the  said  act,  to  be  due 
and  payable  to  the  persons  therein  mentioned,  in  lieu  of  the 
fees  and  emoluments  aforesaid :  and  whereas  an  account  has 
been  opened  in  the  Bank  of  England  by  the  said  accountant 
general,  intituled,  '^  The  secretary  of  bankrupts  account,** 
and  another  account  has  been  opened  in  the  Bank  of  England 
by  the  said  accountant  general,  intituled  '^  The  secretary  of 
bankrupts  compensation  account :"  and  whereas  the  said  offi- 
cial assignees  have  paid  into  the  Bank  of  Ei^land  in  the  name 
of  the  said  accountant  general  divers  large  sums  of  money, 
which  have  been  placed  to  the  credit  of  the  several  bank- 

.  rupts  estates:  and  whereas  there  now  is  and  has  been  for  a 
long  time  a  very  large  sum  of  money  belonging  to  bankrupts 
estates,  or  to  suitors  in  matters  of  bankruptcy,  standing  in  the 
name  of  the  said  accountant  general,  which  lies  dead  and  un* 
employed  in  the  said  Bank  of  England :  and  whereas  it  was 

^necessary  for  the  said  accountant  general  to  appoint  certain 
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persons  to  act  as  clerks  in  the  performanoe  and  execution  of 

the  duties  imposed  upon  him  by  the  said  act ;  but  no  provi-  . 

Am  is  made  by  the  said  act  fi>r  the  salaries  of  the  said 

derks  and  the  other  expenses  neeessarily  incident  to  the  per- 

formaiioe  of  the  said  duties^  other  than  out  of  certain  fises 

directed  to  be  paid  to  the  ehirf  registrar  of  the  said  court : 

and-  whereas  the  business  arising  firom  the  duties  imposed 

upon  the  said  aceonntant  general  by  the  said  aot  is  gradually 

increasing,  and  the  presetti  establishment  of  deriB  is  likely 

to  become  fciadequate  to  transact  the  same  with  thM  accuracy 

and  despatch  which  is  necessary  for  the  puUie  service :  and 

whereas  the  payment  of  the  fees  authorised  by  the  said  act^ 

or  a  'part  thereof,  will  become  unnecessary,  and  the  same 

may  be  discontinued  if  another  fiind  is  provided  for  the  pa]^ 

ments  now  made  out  of  the  said  fees  by  the  authority  of  the 

said  act :  be  it  therefore  enacted  by  the  King's  most  excellsQt 

Majesty,  by  and  with  the  adrko  and  censttftt  of  the  lords 

spiritual  and  temporal,  and  commons,  in  this  present  parli»- 

meot  assembled,  and  by  the  authority  of  the  same,  dMi  out  pait  of  the  mo- 

of  die  cash  belonging  to  die  estates  of  bankrupts,  or  to  ^J^^^ 

sttilors  in  matters  of  bankruptcy,  that  now  lies  or  shidl  her*-  bankrupts  es- 

ajfter  lie  dead  and  uninvested  on  securities  in  the  Bank  ^  ned  to  an  a^' 

Enghmd,  b  the  name  of  the  said  accountant  general,  or  of  ^^,^^,^. 

the  accountant  in  bankruptcy  hereafter  roentioaed,  any  sum  bankruptcy  fund 

or  sums  not  exceeding  in  the  whole  the  sum  of  three  hundred  *^<^^^ 

thousand  pounds,  shall  and  may,  by  virtue  of  any  order  or 

orders  of  the  lord  high  chancellor  to  be  made  for  that  pui- 

poact  from  time  to  time  be  placed  out  in  one  entire  sum  or 

in  parcelSf  in  the  name  of  the  said  accountant  general  or  of   . 

the  said  accountant  ia  bankruptcy,  afler  the  appointment  - 

of  the  said  last-mentioned  accountant,  on  such  government 

or  parliamentary  securitiea  as  iu  and  by  such  order  or  x>rders 

'shall  be  directed  ^  and  such  securities  sbaU  be  carried  to  an 

account  to  be  intituled  ^'  The  bankruptcy  fund  account,** 

sub)Qct  to  such  rules  and  orders  as  the  lord  high  ehanceUor 

sbaU  think  fit  to  prescribe  for  the  purposes  herein  meutiooed. 

IL  And  whereas  the  monies  and  securities  standing  to  die  sum  advanced 
miiX  af  tbe  said  account^  intituled  **  The  aearetary  of  bank-  ^^^^^^^ 
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pensttiMi  ac-      ^P^^  compensatioD  account/*  were  in  the  month  of  August 

couit  to  bere-  ooe  thousand  eight  hundred  and  thirty-four  found  inadequate 
pud  by  Older  of  °  ^  * 

tofd  chaneenoi^  to  meet  the  several  payments  then  due  and  payable  thereout, 

and  the  sum  of  two  thousand  four  hundred  pounds  was,  on 
application  to  the  lords  commissioners  of  his  Majesty's 
treasury,  then  advanced  and  paid  by  them,  through  the  lord 
chancellor's  secretary  of  bankrupts,  into  tl)e  Bank  of  Ei^- 
land  to  the  credit  of  the  said  account,  for  the  purpose  of 
enabling  the  several  payments  then  due  to  be  paid  and  dis- 
charged to  the  parties  entitled  thereto;  but  no  power  or 
authority  exists  under  the  provisions  of  the  said  first  recited 
act,  or  otherwise,  for  the  repayment  of  such  sum  out  of  the 
monicfi  and  securities  standing  to  the  credit  of  the  said  ac- 
count ;  be  it  therefore  enacted,  that  it  shall  be  lawful  for  the 
lord  high  chancellor  to  order  that  the  said  sum  of  two  thou- 
sand four  hundred  pounds  so  advanced  and  paid  by  the 
lords  commissioners  of  his  Majesty's  treasury  to  the  credit 
of  the  said  account,  intituled  **  The  secretary  of  bankrupts 
compensation  account,"  shall  be  repaid  out  of  the  monies 
and  securities  which  now  are  or  hereafter  may  be  standmg 
<o  the  credit  of  such  account,  and  the  same  shall  be  repay- 
able and  repaid  accordingly,  and  until  so  repaid  be  considered 
a  charge  on  such  account ;  any  thing  in  the  said  first-recited 
or  other  act  or  acts  contained  to  the  contrary  notwithstanding. 

Loid  diinoeUor  IIL  And  whereas  from  the  increased  amount  of  the  funds 
cou^iin^"  belonging  to  bankrupts  estates,  and  the  large  number  of 
^tuknytey.       accounts  to  which  such  funds  belong,  and  which  are  daily 

augmenting,  it  appears  that  such  funds  and  such  accounts 
cannot  be  properly  protected  and  managed  by  the  said  ac- 
countant general  of  the  High  Court  of  Chancery^  and  it  is 
expedient  therefore  that  an  ofilcer  experienced  in  and  con- 
versant with  the  mode  of  keeping  accounts,  to  be  called 
*'  The  accountant  in  bankruptcy,"  shall  be  fordiwith  appointed 
to  superintend  and  control  the  care  and  management  of  tbe 
said  funds;  be  it  therefore  enacted,  that  It  shall  be  lawfii! 
for  the  lord  high  chancellor  for  the  time  being  to  nominate 
from  time  to  time  as  occasion  may  require  some  fit  and  pro- 
:    per  person  to  be  the  accountant  in  bankruptcy ;  which  oflicer 
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80  to  be  appointed  sbaU  hold  his  oflSce  during  good  behavi- 
our, notwithstanding  the  demise  of  his  Majesty,  or  any  of  his 
heirs  or  successors :  provided  always,  that  it  shall  be  lawful 
fi>r  the  lord  high  chancellor  by  any  order  to  remove  any  such 
officer,  for  some  sufficient  reason  to  be  in  such  order  ex-^ 
pressed* 

IV»  And  be  it  further  enacted,  that  at  any  time  after  the  Bankraots  et- 
appointment  of  the  said  accountai^t  in  bankruptcy  it  s^^l^alnto^thT* 
and  may  be  lawful  for  the  lord  high  chancellor^  by  any  ge-  mme  of  the 
tkeval  or  other  order  or  orders,  to  direct  that  the  whole  or  bankraptcj, 
any.  part  of  the  cash,  funds,  or  securities  belonging  to  bank- 
rupts estates  or  to  suitors  in  matters  of  bankruptcy,  and  then 
standing  in  the  name  or  to  the  credit  of  the  said  accountant* 
general  of  the  High  Coun  of  Chancery  at  the  Bank  of  £ng« 
land,  ta    the  credit  of  any  bankrupts  estate,  or  of  any 
assignee  or  assignees  of  such  estate^  or  in  the  matter  of  any 
bankruptcy,  be  forthwith  paid  and  transferred  into  the  name 
and  to  the  credit  of  the  said  accountant  in  bankruptcy ;  and 
all  such  paymienta  or  transfers  as  now  are  or  heretofore  have 
been  made  into  the  bank  in  the  name  or  to  the  credit  of  tlie 
acopuQtant  general  of  the.  High  Courtof  Chancery  in  matters 
of  bankruptcy,  shall,  from  and  after  the  appointment  of  the 
said  accountant  in  bankruptcy,  be  made  in  the  name  or  to 
the  credit  of  the  said  accountant  in  bankruptcy ;  and  all  cash, 
fnpda,  or  securities  to  be  so  paid  or  transferred  as  aforesaid 
shall  be  subject  to  such  and  the  like  provisions^  regulations, 
rules,  and  orders  as  the  same  are  or  would  have  been  subject 
to  if  paid  or  transferred  in  the  name  or  to  the  credit  of  the. 
aaid  accountant  general  of  the  Court  of  Chancery,  except  as 
the  same  may  beidtered  by  this  act,  or  any  rule  or  order  to 
be  made  by  the  lord  high  chancellor  in  respect  6f  the  same, 

V*  And  whereas  by  an  act  passed  in  the  sixth  year  of  the  So  mach  of 

reign  of  his  late  Majesty  King  George  the  Fourth,  intituled  ^9|:  *',J\1?* 

''  An  act  to  amend  the  laws  relating  to  bankrupts,"  it  is  filing  of  the    . 

amongst  other  things  enacted,  that  the  assignees  shall  file  a  ^e  invMtn^Dt, 

certificate  in  ,the  office  of  the  lord  chancellor's  secretary  of  &c.  of  unclaim- 

•  od  dividondiy 

bankrupts,  containing  an  account  of  the  names  of  creditors  to  npe^. 


whoon  ttncUined  ditidendt  are  Aumt  and  dl  tbe  tmottnt  of 
•ueh  dindends ;  and  power  is  tharebj  ghrea  ibr  the  inveat*' 
meat  of  aach  diTidenda;  and  after  tbe  ezpinitioni  of  three 
years  the  lord  chancellor  is  einpoifered  to  order  the  sane  tx^ 
be  diTided  aoBongst  and  paid  to  the  other  creditors  in  manner 
therein  mentioned ;  be  it  enacted,  that  so  much  of  the  said 
act  as  directs  the  filing  of  the  said  certificate,  and  the  invest- 
nentt  diviaion,  and  payment  of  sodi  undaamed  dindends,  be 
and  the  same  is  hereby  repealed* 

Unclttiaeddin-  VI.  And  be  it  further  enacted,  that  all  dhridends  uodahned 
i^hft  b!^  as  hereinafter  mentioned,  and  also  any  undivided  surplus  of 
the  credit  of  ac-  a  bankrupt's  estate,  over  and  above  the  amount  finally  dirsctod 
na!!^r  wbenap-  ^  ^  divided  among  the  creditors  of  any  bankrupt,  shall  bo 
pointed,  to  the    jmuJ  jqiq  ihe  Bank  of  England  to  the  eredi(  of  the  aocoumant 

accountant  m  • 

bsnkniptcy.       geneial  of  the  High  Court  of  Chancery,  or  of  the  aeeountam 

in  bankruptcy,  when  such  lastpmentioned  officer  shall  have 
been  appointed,  to  be  carried  to  an  account  to  be  intitttled, 
**  The  undaimed  dividend  account^"  subject  to  the  order  of  the 
lord  high  chancellor,  or  of  the  Court  of  Review  in  baakropiey, 
or  of  any  commissioner  of  the  said  court,  for  the  payaaeat 
thereout  of  any  dividend  or  dividends  due  to  any  creditor  or 
creditors,  and  aubject  also  to  the  order  of  the  lord  ebaneelkr 
fbr  the  laying  out  and  investment  thereof  in  the  purchase  of 
government  or  parliamentary  securities,  whidi  secmritica 
shall  be  carried  to  the  before^mentioned  account  to  be  in* 
tituled  <'  The  bankruptcy  fund  account,"  and  shall  be  mb* 
ject  to  such  rules  and  regulations  as  the  said  lord  chancellor 
shall  direct :  provided  always,  that  any  order  of  any  commie* 
sioner  for  payment  of  any  dividend,  under  the  provisiona 
aforesaid,  shall  be  subject  to  appeal  to  the  said  Court  of 
Review. 

How  vncUimed  VII.  And  be  it  further  enacted,  that  if  any  assignee  under 
in  tbe  handi  of   ''^y  commission  of  bankrupt  or  fiat  in  bankruptcy  now  issued 

sadgneet  to  be    q,  hereafter  to  be  issued  shall  have,  either  in  his  own  hands, 

dinKMSd  of. 

or  at  any  bankers^  or  otherwise  suljject  to  his  order  or  dis- 
position, or  shall  know  that  there  is  or  are  in  the  hands  or 
subject  to  the  order  and  disposition  of  himself  and  any 


signee  or  oo-Mwignees,  or  of  any  or  eidier  of  theui)  any  un* 
chkned  dividend  or  dividends  amonnting  in  the  whole  to  the 
ram  of  twenty  poundsj  or  any  such  undiTided  surplus  as 
afmaaid,  ainoanting  to  the  sum  of  twenty  pounds^  such  as* 
signee  shall,  as  to  any  sudi  now  existing  unclaimed  dividend 
or  dividends,  within  one  year  after  the  passing  of  this  act, 
and  as  to  any  fiiture  dividend  or  dividends,  within  three 
cal^dar  months  next  after  the  expiration  of  one  year  from  the 
time  of  the  declaration  and  order  of  payment  of  such  future  di* 
vidend  or  dividends,  either  pay  the  same  to  the  creditor  or 
creditors  or  other  Uie  person  or  persons  entitled  to  the  same 
respeetively,  or  cause  a  certificate  thereof  respectively  to  he 
filed  in  the  office  of  the  lord  chancellor's  secretary  of  bankrupts, 
oontaining  a  full  and  true  account  of  the  name  or  names  of 
the  creditor  or  creditors  to  whom  such  unclaimed  dividend  or 
dividends  is  or  are  respectively  due,  and  of  the  amount  of 
such  dividend  or  dividends  respectively;  and  shall  in  like 
manner,  as  to  any  such  now  existing  undivided  .surplus  as 
aiferesaid,  within  one  year  after  the  passing  of  this  act,  and  as 
to  any  such  future  undivided  surplus  as  aforesaid  within 
three  calendar  months  next  after  the  expiration  of  one  year 
after  the  final  declaration  of  dividends  cause  a  certificate 
stating  the  full  and  true  amount  of  such  surplus  to  be  filed 
in  the  oflke  of  the  said  secretary  of  bankrupts ;  and  every 
certificate  to  be  filed  as  aforesaid  shall  be  signed  by  the 
assignee  or  assignees  filing  the  same ;  and  every  assignee  who 
shall,  according  to  the  provisions  of  this  act,  be  bound  to  file 
such  certificate  as  aforesaid,  and  who  shall  make  defiiult  in 
filing  the  same,  shall  be  charged^  in  account  with  the  estate 
of  the  bankrupt,  with  interest  upon  the  amount  of  such  un- 
claimed dividend  or  dividends  or  undivided  surplus  as  afore- 
said, to  be  computed  from  the  time  at  which  such  certificate 
is  hereby  required  to  be  filed,  at  the  rate  of  five  pounds  per 
centum  per  annum,  for  such  time  as  he  shall  thenceforth  either 
solely  or  together  with  any  co-assignee  or  co-assignees,  or  other 
person  or  persons,  retain  such  dividend  or  dividends  or  undi* 
vided  surplus,  as  the  case  may  be,  and  also  with  such  further 
sum  as  the  lord  chanceUor  or  the  Court  of  Review  shall  direct, 
not  exceeding  in  the  who|e  at  the  rate  of  twei^ty  pounds  per 


centum  per  aotiuin^  to  be  computed  from  the  time  aforesaid ; 
and  every  assignee  shalli  within  one  year  next  after  the  filing 
of  any  such  certificate  as  aforesaid,  pay  or  cause  to  be  paid 
into  the  Bank  of  England  to  the  name  of  the  accountant- 
general  of  the  High  Court  of  Chancery ,  or  of  the  accountant  in 
bankruptcy,  when  such  last-mentioned  officer  shall  have  been 
appointed,  to  be  carried  to  the  said  account  to  be  intituled 
**  The  unclaimed  dividend  account,"  the  full  amount  of  the 
unclaimed  dividends  mentioned  in  such  certificate,  or  so  much 
thereof  as  shall  not  have  been  then  paid  to  the  creditor  or 
creditors  or  other  person  or  persons  entitled  thereto,  and  also 
the  full  amount  of  such  undivided  surplus  as  aforesaid ;  and  if 
any  assignee  shall  make  defiuilt  in  such  payment  it  shall  be 
lawful  for  the  lord  chancellor  or  the  said  Court  of  Review,  on 
petition  or  otherwise,  to  order  that  such  sum  or  sums  be  forth-* 
with  paid  into  the  Bank  of  England  in  manner  aforesaid,  to* 
gether  with  such  fiurther  sum  to  be  charged  on  such  assignee 
or  assigneesj  or  other  party  or  parties  personally,  as  to  the 
said  lord  chancellor  or  to  the  said  court  may  seem  fit,  not  ez* 
ceeding  at  and  after  the  rate  of  twenty  pounds  per  centum  per 
annum  on  the  sum  or  sums  so  withheld,  to  be  computed  firom 
the  filiog  of  such  certificate  up  to  the  time  of  payment  of 
such  sum  or  sums,  and  also  to  make  such  further  order  as  to 
costs  as  the  justice  of  the  case  shall  seem  to  require :  pn>« 
vided  always,  that  no  such  certificate  as  aforesaid  of  any  un- 
claimed dividend  or  dividends  shall  be  filed  until  the  expira* 
tion  of  one  year  after  the  declaration  and  order  for  payment 
of  such  dividend  or  dividends. 

CertificatsBtobe  -  VIII.  And  be  it  further  enacted,  that  the  said  accountant 

given  to  aaaiff-    general  in  Chancery  or  the  said  accountant  in  bankruptcvt  as 
nees,  on  produc-  ^  ^  ^  r    /» 

tion  of  which      the  case  may  be,  shall,  on  the  application  of  any  assignee  or 

^allrecJ^the  <^igQ^B>  gt^^  to  ^^  or  them  a  certificate  or  certificates 

sons  therein      stating  the  amount  of  any  sum  or  sums  of  money  which  he  or 

give  reoeipu  for  they  may  be  desirous  of  paying  into  the  Bank  of  England  under 

the  nine.  |]|e  provisions  aforesaid ;  and  on  the  production  of  such  last- 

mentioned  certificate  or  certificates  the  governor  and  company 

pf  the  Bank  of  England  shall  receive  the  sum  or  sums  therein 

mentioned,  and  give  a  receipt  or  receipts  for  the  same,  and  afaaU 
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forthwith  carry  the  same  to  the  credit  of  the  said  accountant 
general  or  the  accountant  in  bankruptcy,  as  the  case  may  be, 
to  the  said  account  intituled  '*  The  unclaimed  dividend  ac- 
count ;*'  and  every  such  certificate  and  receipt  shall  be  given 
without  fee  or  reward. 

IX,  And  be  it  further  enacted,   that  the  interest  and  divi-  Interest  to  be 
,,«,,,  ..  ,  11-I,  ,.      received  by  the 
dends  of  all  the  securities  to  be  purchased  under  the  authority  goyernor  and 

of  this  act  shall  from  time  to  time  be  received  by  the  go-  ^"IP^nyof ^»»o 

vemor  and  company  of  the  Bank  of  England,  and  be  carried 

to  an  account  to  be  intituled    "  Interest  arising  from  the 

bankruptcy  fund  account,"  to  the  credit  of  the'  accountant 

general  in  Chancery  or  the  accountant  in  bankruptcy,  as  the 

circamstances  may  require. 

X.  And  be  it  further  enacted,  that  out  of  the  interest  and  Salaries  and 
dividends  of  the  government  or  parliamentary  securities  to  be  ^  ^?5ut^ 

purchased  under  the  authority  of  this  act,  and  out  of  the.inte-  tbe  same  by  di- 

,-,.-.      ^  ,.  rectionoftbe 

rest  and  dividends  of  any  government  or  parliamentary  secu-  .ord  cbancellor. 

ritiea  to  be  hereafter  purchased  and  placed  to  the  said  account 
to  be  intituled  '*  The  bankruptcy  fund  account,"  there  shall 
be  paid  by  the  governor  and  company  of  the  Bank  of  England, 
by  virtue  of  any  order  or  orders  of  the  lord  chancellor  to  be 
made  for  that  purpose,  to  the  said  accountant  in  bankruptcy, 
such  salary  or  yearly  sura  as  the  lord  high  chancellor  may  by 
any  order  or  orders  direct,  not  exceeding  the  yearly  sum  of 
eight  hundred  pounds,  and  also  to  the  clerks  of  the  said  ac- 
countant in  bankruptcy  such  sums  by  way  of  salary  as  the 
lord  cbancellor  shall  by  order  direct,  and  also  any  further  sum 
to  the  said  accountant  in  bankruptcy  which  may  be  necessary 
or  expedient  to  defray  the  expenses  of  stationery,  and  other 
necessary  expenses  of  the  said  accountant,  if  any,  to  be  by 
him  incurred  in  discharge  of  the  duties  imposed  upon  him  by 
this  act ;  such  several  salaries  or  yearly  sums  before  men- 
tioned to  be  paid  quarterly^  free  of  charges ;  the  first  quar- 
terly payment  to  the  accountant  in  bankruptcy  for  the  time 
being  to  commence  from  the  day  of  his  appointment,  and  as 
to  the  said  clerks  to  commence  from  the  eleventh  day  of 
January  one  thousand  eight  hundred  and  thirty-five,  or  from 

VOL.   IV.  y  Y 
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such  other  day  as  tnay  in  any  such  order  be  specified :  pro- 
vided always,  that  nothing  hereinbefore  contained  ahaU 
authorise  the  lord  chancellor  to  order  the  payment  in  any  one 
year  of  any  sum  exceeding  the  sum  of  one  Uiousand  pounds 
for  the  payment  of  the  salaries  of  the  said  clerks,  and  the  dis;- 
charge  of  such  expenses  of  stationery  and  other  incidental  ex- 
penses as  aforesaid. 

Lofd  chnoellor      XL  And  be  it  further  enacted,  that  it  shall  and  may  be 

ditioiiarclerks  If  ^^^^ul  ^^  ^"^  ^^^  ^^^  lor<l  l^ig^  chancellor,  upon  the  requisition 
necessary.  ^f  ^he  said  accountant  in  bankruptcy  for  that  purpose,  to  ap- 

point one  or  more,  not  exceeding  five,  persons  to  be  clerks  to 
the  said  accountant,  and  to  order  such  yearly  salaries  as  afore- 
said to  be  paid  to  them. 

Acooontant  not  XII.  And  be  it  enacted,  that  the  salaries  herein-before  pro- 
^  ^^*  vided  shall  be  in  lieu  of  all  fees  and  emoluments  whatsoever ; 
and  that  all  such  fees  and  emoluments,  whether  for  com- 
mission, brokerage,  or  otherwise,  as  are  now  receivable  by  the 
said  accountant  general  of  the  Court  of  Chancery  in  matters  of 
bankruptcy,  shall,  from  and  after  the  appointment  of  the  said 
accountant  in  bankruptcy,  be  received  by  him,  and  paid  into 
the  bank  in  the  name  of  the  said  last-mentioned  accountant 
and  be  carried  to  the  credit  of  the  said  account  to  be  intituled 
"  Interest  arising  from  the  bankruptcy  fund  account,"  and  be 
applicable  to  all  the  purposes  of  the  said  account. 

Ketiring  allow-       XIIl.  And  whereas  Charles  EUey^  the  chief  clerk  in  the 
Mce  to  Charles    ^^^^  q£  ^j^g  j^^j  chancellor's  secretary  of  bankrupts,  is  now 

of  the  age  of  seventy  years  and  upwards,  and  has  been  up- 
wards of  fifty  years  in  the  above  office^  and  from  rheumatism 
and  other  bodily  infirmities  is  becomein  capable  of  giving  full 
attendance  so  as  effectually  to  discharge  the  duties  of  the  said 
office,  and  the  emoluments  of  his  said  office  were  very  much 
reduced  by  the  operation  of  the  said  first-recited  act,  and  the 
said  Charles  EUey  is  desirous  to  be  allowed  to  retire  from  the 
said  office  by  reason  of  such  infirmities;  be  it  therefore 
enacted,  that  it  shall  and  may  be  lawful  for  the  lord  high 
chancellor,  upon  the  retirement  or  removal  from  his  said  oflioe 
of  the  said  C harks  EUey,  to  order  and  direct  that  there  shall  be 
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paid  to  him  during  bis  life  suchannual  sum  not  exceeding  four 
hundred  pounds  per  annum  as  to  the  said  lord  chancellor  shall 
seem  fit,  such  annual  sum  to  commence  on  the  retirement  or 
removal  of  the  said  Charles  EUey  as  aforesaid,  and  he  payable 
at  such  time  or  times  as  the  said  lord  chancellor  shall  direct ; 
which  said  annual  sum  shall  be  chargeable  upon  and  payable 
out  of  the  said  account  intituled  <<  The  secretary  of  bankrupts 
compensation  account." 

XIV.  And  be  it  further  enacted^  that  it  shall  be  lawful  for  Lord  chancellor 
the  said  lord  high  chancellor,  by  any  order  or  orders  to  be  by  J^ffroJTaecuri- 
him  from  time  to  time  made  for  that  purpose,  to  order  and  *>««  *<>  ^  car- 
direct  that  all  or  any  part  of  the  interest  and  dividends  to  be  cretary  of  bank- 
carried  to  the  said  account  to  be  intituled  **  Interest  arising  "'P'*  »ccount. 
from  the  bankruptcy  fund  account,'^  may  be  carried  over  to 

the  said  ac  counts  respectively,  intituled  *'  The  secretary  of 
bankrupts  account,"  and  "  The  secretary  of  bankrupts  com- 
pensation account,"  or  either  of  them,  and  that  the  same  may 
be  applied  in  payment  or  in  part  satisfaction  of  the  annual  and 
other  sums  now  or  hereafter  to  be  chargeable  upon  and  made 
payable  out  of  the  sums  directed  to  be  carried  to  the  said  last- 
mentioned  accounts  or  either  of  them,  and  also  to  direct  that 
the  salaries  and  other  sums  by  the  said  first-recited  act  directed 
to  be  chargeable  upon  or  payable  out  of  the  fees  by  the  said 
act  directed  to  be  paid  to  the  chief  registrar  of  the  court  of 
bankruptcy  may  be  paid  out  of  the  said  interest  and  dividends, 
as  the  said  lord  high  chancellor  shall  in  his  discretion  see  fit, 
so  that  the  salaries  and  other  expences  of  the  said  court  being 
provided  for  out  of  the  interest  and  dividends  to  be  raised  as 
aforesaid,  the  fees  and  other  sums  by  the  said  act  directed  to 
be  paid  may  be  abolished  or  reduced  as  the  said  lord  high 
chancellor  may  find  himself  from  time  to  time  enabled  to  abolish 
or  reduce  the  same. 

XV.  And  be  it  further  enacted,  that  it  shall  and  may  be  Salaries  to  be 

lawful  to  and  for  the  said  lord  high  chancellor,  by  any  order  or  P^^^  ^^  ^^^^ 

*       ^  days  as  the 

orders^  to  direct  that  all'and  every  or  any  of  the  salaries  by  chancellor  shall 
this  act,  or  the  annuities  by  way  of  compensation  by  the  said  ^^'^* 
first-recited  act,  made  payable,  or  any  part  of  any  such  salary 
or  annuity,  shall  and  may  be  paid  respectively  on  such  days 

TV  % 
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and  by  such  yearly  or  other  payments  as  in  die  said  order  or 
orden  shall  be  specified ;  and  in  case  of  the  death,  resignation, 
or  removal  of  any  of  the  officers  or  persons  entitled  to  salaries 
or  annuities  as  aforesaid,  by  the  same  or  other  order  or  orders 
to  direct  that  the  proportion  of  any  salary  or  annuity  payable 
as  aforesaid  which  nuiy  become  due  to  any  officer  or  person  as 
aforesaid  between  the  time  to  which  any  such  salary  or  an- 
nuity may  have  been  then  last  paid  or  payable,  and  the  time 
of  any  such  death,  resignation,  or  removal,  shall  be  paid  to  the 
said  officer  or  other  person  so  resigning  or  being  removed,  his 
executors,  administrators,  or  assigns,  or  to  the  executors  or 
administrators  of  any  officer  or  other  such  person  so  dying. 

If  the  fund  is  XVI.  And  be  it  further  enacted,  that  if  at  any  time  here- 

■***  ^*^2Ie*  **  after  the  whole  or  any  part  of  the  money  placed  out  in  pur- 
%ht  Mcuritiet  to  suance  of  this  act  shall  be  wanted  to  answer  any  of  the  de- 
^  '  mands  due  in  respect  of  the  said  bankrupts  estates,  then  and 

in  such  case  the  said  lord  high  chancellor  may  and  shall  direct 
the  whole  or  any  part  of  the  securities  in  which  the  same  may 
be  placed  to  be  sold  and  disposed  of,  and  the  money  arising 
from  such  sale  to  be  paid  into  the  Bank  of  England  in  the 
name  of  the  said  accountant  general  in  Chancery  or  the  ac- 
countant in  bankruptcy,  in  such  manner  as  the  said  lord 
chancellor  shall  direct,  in  order  that  the  demands  due  in 
respect  of  the  said  bankrupts  estates  may  at  all  times  be 
fully  paid  out  of  the  common  and  general  cash  belonging  to 
such  estates. 

SeGttrities  puN         XVII.  And  be  it  further  enacted,  that  it  shall  be  lawful  for 
*^?"*^'y  ^    *^®  ^^^^  ^'^^  chancellor,  by  any  order  or  orders,  to  authoriie 

the  change  of  the  securities  to  be  purchased  pursuant  to  this 

act,  or  any  part  of  the  same. 

Cash  in  the  XVIII.  And  to  the  end  that  no  suitor  or  suitors  of  the  said 

tobankrupte"*^  Court  of  Bankruptcy  may  be  delayed  in  payment  of  any  money 

estates  to  be  one  due  to  him^  her,  or  them,  but  that  every  one  may  receive  his 

common  and  ge« 

neral  cash.         or  her  full  demand  whensoever  he  or  she  shall  apply  for  the 

same,  in  the  most  easy  and  expeditious  way ;  be  it  enacted, 

that  all  the  money  and  cash  now  depdsited  in  the  bank,  or  that 

shall  at  any  time  hereafter  be  paid  into  or  deposited  in  the 
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bank,  on  the  account  of  bankrupts  estates  or  in  any  niatter  of 
bankruptcy,  shall  be  and  be  accounted  and  taken  to  be  one 
common  and  general  cash,  and  shall  be  promiscuously  issued 
and  issuable  for  the  answering,  paying,  and  clearing  the  debts 
and  demands  thereon. 

XIX.  And  be  it  further  enacted,  that  out  of  the  interest  and  fizpeniesof  pro* 

dividends  of  the  said  government  or  parliamentary  securities  ceedings  wider 

®      .  ^  ^  this  act  lo  be 

to  be  purchased  as  aforesaid  the  costs,  charges,  and  expenses  paid  oat  of  the 

of  all  proceedings  to  be  had  under  this  act  shall  be  paid  by  the 

governor  and  company  of  the  Bank  of  England  by  virtue  of 

any  order  of  the  said  lord  high  chancellor. 

XX.  Provided  always,  and  be  it  further  enacted,  that  if  at  If  money  not 
any  time  hereafter  the  whole  or  any  part  of  the  money  to  be  laid  po,|^JJJ^  of  ihig* 

out  in  pursuance  of  this  act  shall  be  wanted  to  answer  the  >ct,  the  tame  to 

be  made  good  by 
demand  of  any  bankrupts  or  their  creditors  or  other  persons  parliament. 

interested  therein,  and  the  stocks,    funds,  and   cash   then    • 

standing  in  the  name  of  the  said  accountant  general  in  Chancery     « 

or  the  accountant  in  bankruptcy  to  the  several  accounts  before 

mentioned  and  created  by  this  act,  or  either  of  them,  shall  not 

be  sufficient  to  answer  and  satisfy  the  said  demands,  then  the 

same  money  taken  for  the  purposes  and  by  virtue  of  this  act 

shall  be  and  shall  be  considered  a  debt  due  from  the  publici 

and  to  such  extent  as  may  be  necessary  shall  be  answered  and 

made  good  by  parliament  accordingly. 

XXI.  And  whereas  by  the  firstly  herein-before  recited  act  court  in  futoM 

it  is  enacted  that  there  shall  be  a  chief  judge  and  three  other  ^  *^??*i*  ®^ 

''     °  one  chief  judge 

judges  of  the  said  Court  of  Bankruptcy,  and  that  there  shall  and  two  judgea* 
be  two  registrars  and  eight  tleputy  registrars  of  the  said  court: 
and  whereas  a  vacancy  having  occurred  by  the  death  of  one  of 
such  judges,  such  vacancy  has  not  been  supplied^  and  it  ap- 
pears that  the  duties  of  the  said  court  may  be  effectually  per- 
formed by  the  chief  judge  and  two  other  judges  ;  be  it  there- 
fore enacted,  that  hereafter  there  shall  be  only  two  judges  of 
the  said  court  other  than  the  chief  judge;  and  it  also  appear- 
ing that  upon  the  appointment  hereby  authorized  being  made 
of  an  accountant  in  bankruptcy,  part  of  the  duties  now  per- 
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formed  by  the  chief  registrar  of  the  said  court  may  be  dis- 
charged by  such  accountant,  so  that  the  duties  now  performed 
by  the  two  registrars  and  the  two  deputy  registrars  not  at- 
tached lo  the  commissioners  of  the  said  court  may  be  dis- 
charged by  two  registrars  and  one  deputy  registrar  i  be  it 
.  t  f   ^^^^^^^^^  enacted,  that  as  and  when  any  vacancy  may  occur  by 

death  or  remo-    the  death,  removal,  or  retirement  of  any  one  of  the  said 
vacancy^  to*  be '  ^^g^trars,  such  vacancy  shall  be  supplied  by  the  deputy  r^s- 

trar  acting  under  the  registrar  by  whose  death,  removal,  or 
retirement  such  vacancy  shall  occur;  and  that  when  any 
vacancy  shall  occur  by  the  death,  removal,  or  retirement  of 
either  of  the  said  two  last-mentioned  deputy  registrars,  such 
vacancy  shall  not  be  supplied  so  as  to  provide  altogether  for 
more  than  two  such  registrars  and  one  such  deputy  registrar, 
other  than  the  six  deputy  registrars  attached  to  the  commis- 
sioners aforesaid;  and  it  shall  be  lawful  for  the  Court  of 
Review,  when  and  as  any  such  vacancy  shall  occur,  to  oiake 
such  general  orders  as  to  the  duties  to  be  performed  by  sudi 
registrars  and  deputy  registrar  as  they  shall  think  fit. 


vacancy 
suppUeu  by  ds< 
puty  registrar 
acUDg  under 
him. 


Annual  returns 
to  parliament. 


XXII.  And  be  it  enacted,  that  within  two  months  from 

the  first  day  of  January  in  every  year  returns  shall  be  pre* 

sented  to  parliament,  if  then  sitting,  and  if  not,  then  within 

one  month  after  parliament  shall  have  assembled,  by  the  said 

accountant  general  of  the  Court  of  Chancery  or  the  accountant 

in  bankruptcy  (as  the  case  may  be),  of  the  net  amounts  at 

the  credit  of  the  said  accountant  on  the  said   first  day  of 

January  on  each  of  the  following  distinct  accounts,  which 

returns  shall  respectively  specify  the  amount  transferred  and 

paid  out  as  dividends,  and  the  amount  paid  by  orders  of 

court  or  of  the  judges,  and  shall  also  show  the  unappropriated 

balance  then  existing  on  each  account;  videlicet,  first,  th« 

bankruptcy  fund  account ;  second,  the  interest  arising  from 

the  bankruptcy  fund  account ;  third,  the  unclaimed  dividend 

account;  fourth,  the  secretary  of  bankrupts  account;  fifth, 

the  secretary  of  bankrupts  compensation  account;  the  fourth 

and  fifth  of  such  accounts  to  have  appendixes  attached  to 

them,  detailing  all  payments  made  from  such  accounts,  and 

to  whom  made,  and  whetfier  as  salaries,  compensationsj  or 

other  allowances. 
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XXIII.  And  whereas  by  the  said  iirst«recited  act  it  is  Mode  of  form- 

enacted,  that  the  six  commissioners  therein  mentioned  may  "ngwiWiviaiou 

^   courts  ID  case  of 

be  formed  into  two   subdivision  courts,  consisting  of  three  non-attendance 
commissioners  for  each  court,  for  the  purposes  therein  men-  gionewTfthe*" 
tkmed ;  and  that  all  references  ,and  adjournments  by  a  single  division  to 
commissioner  to  a  subdivision  court  by  virtue  of  the  said  act  referred. 
shall  be  to  the  subdivision  court  to  which  he  belongs,  unless 
the  said  commissioner,  in  case  of  the  sickness  of  some  one  or 
more  of  the  commissioners  of  such  subdivision  court,  or  for 
other  8u£Scient  cause,  shall  think  fit  otherwise  to  direct :  be 
it  enacted,  that  in  case  of  the  non-attendance  of  any  one  or 
more  of  the  commissioners  of  either  of  the  said  subdivision 
courts,  to  be  duly  summoned  for  that  purpose,  the  reference 
shall  not  be  of  necessity  to  the  other  subdivision  court,  but  it 
shall  and  may  be  lawful  for  the  remaining  commissioner  or 
oonamissioners  of  such  subdivision  caurt  to  call  in  and  re- 
quire the  attendance  of  either  or  any  of  the  commissioners  of 
the  other  of  the  said  subdivision  courts,  and  that  such  com- 
missioners may  form  a  subdivision  court  for  the  purposes  of 
the  said  recited  act  as  fully  and  effectually  as  either  of  the 
two  subdivision  courts  so  now  authorized  to  be  formed  as 
aforeeaid. 

XXIV.  And  be  it  enacted,  that  the  said  Court  of  Review  Power,  given  to 
and  either  of  the  said  subdivision  courts,  and  also  any  judge  ^^  to  admi- 
or  commissioner  of  the   Court  of  Bankruptcy,  shall  have  affidavits. 
power  to  administer  oaths  on  affidavits  to  be  sworn  before 

r 

them  respectively  in  matters  of  bankruptcy,  in  all  cases 
where  the  sam^  may  be  administered  by  a  master  in  ordinary 
or  extraordinary  of  the  High  Court  of  Chancery,  and  to  take  Fees. 
fbr  every  such  oath,  except  where  such  oath  shall  be  adminis* 
tared  to  an  affidavit  entitled  in  the  Court  of  Bankruptcy  or 
in  the  Court  ef  Review,  the  fee  of  one  shilling  and  sixpence, 
which  said  £»  shall  be  payable  and  paid  accordingly ;  and 
ihat  all  such  fees  shall  be  accounted  for  and  paid  over  to  the 
chief  registrar  of  the  said  Court  of  Bankruptcy,  and  be  car- 
ried to  the  account  of  the  second  schedule  of  fees  annexed  to 
the  laid  fir8t">recited  act,  and  be  applied  to  the  purposes  of 
the  said  schedule* 
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Court  of  Re?iew      XXV.  And  whereas  doubts  have  been  entertained  wbeth^, 

and  suMivisbn  ^    ^^  ^^^^  ^f  ^^    ^^^  first-recited  act,  the  said  Court  of 

couits  declaxed       ^    ^  ^ 

to  have  been       Review  and  subdivision  courts  have  been  efiectuaUy  made 

from  the  past-     courts  of  record ;  and  whether  the  said  courts  have  upon  an 

ing  of  1  &  2       examination  before  them  the  same  powers  of  commitment 
W.4.  C.66.        ^       ,  ^      ^     ,        ,.  :.  . 

for  the  purpose  of  enforcmg  discovery  as   were  vested  in 

commissioners  of  bankrupt  under  the  acts  of  parliament  re- 
lating to  bankrupts  in  force  at  the  time  of  the  passipg  of  the 
said  first-recited  act ;  and  it  is  expedient  that  such  doubts 
be  removed^  and  that  such  powers  as  are  hereinafter  men- 
tioned should  be  given  to  the  several  judges  and  commis- 
sioners acting  under  the  authority  of  the  said  first-recited 
act ;  be  it  enacted,  and  it  is  hereby  declared^  that  the  said 
Court  of  Review  and  the  said  several  subdivision  courts  re- 
spectively shall  henceforth  he,   and  shall   be  deemed  and 
taken,  from  and  after  the  passing  of  the  said  first-recited  act, 
to  have  been  courts  of  record,  and  shall  and  may  have  and 
exercise  all  such  powers  of  commitment  as  were  vested  in 
commissioners  of  bankrupt,  acting  as  such  at  the  time  of  the 
passing  of  the  said  first-recited  act,  and  shall  and  may  have, 
use,  and  exercise  all  the  powers,  rights,  privileges,  and  inci- 
dents of  a  court  of  record,  as  fully  to  all  intents  and  purposes 
as  the  same  are  used,  exercised,  and  enjoyed  by  any  of  his 
Majesty's  courts  of  law  at  Westminster ;  and  all  orders  here- 
tofore pronounced^  and  all  acts  done  by  the  said  Court  of 
Review  and  subdivision  courts  respectively,  shall  be  deemed 
and  taken  to  have  been  pronounced  and  done  by  the  said 
courts  respectively  as  courts  of  record ;  and  every  judge  or 
commissioner  appointed  or  to  be  appointed  by  virtue  of  the 
said  first-recited  act  sitting  alone  and  acting  in  execution  of 
the  duties  imposed  upon  him  as  such  judge  or  commissioner, 
shall  have,  use^  exercise,  and  enjoy  all  the  powers,  rights, 
privileges,  and  exemptions  of  a  court  of  record:  provided 
always,  that  nothing  herein  contained  shall  be  deemed  or 
taken  to  authorize  or  empower  any  such  judge  or  commis^ 
sioner  sitting  alone  to  impose  any  fine  or  commit  for  a  con- 
tempt of  court,  but  every  contempt  of  any  such  judge  or 

* 

commissioner  sitting  alone  and  acting  as  aforesaid  shall  be 
cognizable  by  the  said  Court  of  Review,  to  which  the  same 
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may  be  referred  by  any  such  judge  or  commissioner  as  afore- 
said; and  the  said  Court  of  Review  shall  have  full  power  to 
deal  with  the  same  as  a  contempt  of  the  said  Court  of  Re- 
view :  provided  also,  that  nothing  herein  contained  shall  be 
deemed  or  taken  to  diminish  or  effect  the  power  by  the  said 
first-recited  act  given  to  any  such  judge  or  commissioner  of 
committing  any  person  examined  before  him  to  any  messenger 
or  other  officer  of  the  Court  of  Bankruptcy. 

XXVL  And  be  it  further  enacted,  that  the  powers  and  As  to  the  exer- 
authorities  given  by  this  act  to  the  lord  high  chancellor  shall  *^J^^J  ^|j| 
and  may  be  exercised  iii  like  manner  and  are  hereby  given  to  act 
the  lord  keeper  or  lords  commissioners  for  the  custody  of 
the  great  seal  respectively  for  the  time  being. 

XXVII.  And  be  it  further  enacted,  that  this  act  may  be  Act  may  be  al- 

altered,  varied,  or  repealed  by  any  act  to  be  passed  in  this  ^JJ^  ?Teaeni 

session* 

session. 

XXVIII.  And  be  it  further  enacted,  that  this  act  shall  Public  act 
be  deemed  and  taken  to  be  a  public  act,  and  shall  be  judi- 
cially taken  notice  of  as  such  by  all  judges,  justices,  and 
others,  without  being  specially  pleaded. 


NEW  ORDERS 


MAOS  BY  TBS 


LORDS  COMMISSIONERS. 


Order  for  Payments  to  the  Bank. 

Satiurday,  51it  October  1835. 
Lords  Commusionen, 

In  th^  matter  of  bankruptcy. 

Whereas  by  an  order  of  the  Court  of  Review,  dated  the 
liSth  day  of  January,  18S9,  it  was  ordered  that  each  official 
assignee  shall  pay  into  the  Bank  of  England,  to  the  credit  of 
the  accountant-general  of  the  High  Court  of  Chancery,  all 
such  sums  of  money  as  shall  come  to  his  hands,  as  soon  as 
they  shall  amount  to  100/L ;  and  at  the  time  of  paying  in  such 
monies  shall  state  in  writing,  delivered  therewith  to  the 
cashier  of  the  Bank  of  England,  the  date  and  the  amount  of 
the  payment,  the  name  of  the  official  assignee  making  it,  the 
name  and  description  of  the  bankrupt  or  bankrupts,  and  the 
particular  estate  to  which  the  money  belongs,  and  that  it  is 
to  be  placed  to  the  credit  of  the  said  accountant-general,  and 
of  such  particular  estate,  and  shall  take  a  receipt  for  the 
same  from  the  cashier  of  the  Bank,  and  carry  it  to  the  office 
of  the  accountant-general,  who  will  give  a  proper  voudier 
for  such  receipt,  such  voucher  to  be  produced  when  caUed 
for  by  the  commissioner. 

We  do  order  that  the  above-recited  order  be  altered^  and 
that  from  henceforth  the  order  be  as  follows : 

That  each  official  assignee  shall  pay  into  the  Bank  of  Eng- 
land^ to  the  credit  of  the  accountant  in  bankruptcy,  all  such 
sums  of  money  as  shall  come  to  his  hands^  as  soon  as  they 
shall  amount  to  100/.,  and  at  the  time  of  paying  in  such 
monies  shall  state  in  writing,  delivered  therewith  to  the 
cashier  of  the  Bank  of  England,  the  date  and  the  amount  of 
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the  payment,  the  name  of  the  official  assignee  making  it,  the 
name  and  the  description  of  the  bankrupt  or  bankrupts,  and 
the  particular  estate  to  which  the  money  belongs,  and  that  it 
ia  to  be  placed  to  the  credit  of  the  said  accountant  in  bank- 
mptcy^  and  of  such  particular  estate ;  and  the  official  assig- 
nee shall  take  a  receipt  for  the  same  from  the  cashier  of  the 
Bank,  and  carry  it  to  the  office  of  the  accountant  in  bank- 
ruptcy, who  will  give  a  proper  voucher  fbr  such  receipt,  and 
that  the  money  is  placed  to  the  credit  of  the  estate  of  the 
said  bankrupt,  in  the  books  kept  in  the  office  of  the  account* 

ant  in  bankruptcy. 

C.  C.  Pbfts,  C.  S. 
li.  Shadwbll,  C.  S. 

J.  B.  BOSANQUBT,  C.S. 


Order  for  Payment  by  the  Bank, 

Saturday^  dlst  October  1835. 
Lords  Ck)mmissioner8. 

In  the  matter  of  bankruptcy. 

Whbbbas  by  an  order  of  the  Court  of  Review,  dated  the 
19th  day  of  March  1882,  it  was  ordered  that  all  sums  of 
money,  which  are  by  law  payable  out  of  any  bankrupt's 
estate  for  allowance  to  the  bankrupt,  or  for  remuneration  to 
the  official  assignet,  or  for  the  discharge  oX  the  solicitor's  biU, 
or  of  any  other  lawful  expences  incurred  or  payable  by  the 
assignees,  shall  and  may,  when  duly  settled  and  aUowed,  be 
paid  out  of  the  monies  and  securities  so  delivered  and  paid 
into  the  Bank  of  England  as  aforesaid,  at  such  times,  and  in 
such  manner,  as  any  one  of  the  Judges  of  this  court  shall  by 
order  under  his  hand  direct ;  provided  that  such  order  specify 
the  amount  of  such  payment,  the  purpose  to  which  it  is  to  be 
ai^ied«  and  the  person  to  wh(Hn  or  to  whose  order  the  same 
b  to  be  made ;  and  the  accountant-general  of  the  High 
Court  of  Chancery  shall  and  B»ay«  pursuant  to  such  order, 
pay  the  sum  of  money  spedfied  therein  out  of  such  faankr 
rupt's  estate^  without  any  further  evidence  of  the  same  being 
due  and  payable^  and  without  any  further  order  or  direetion 
front  thia  court 
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We  do  order  that  the  above-recited  order  be  altered^  and 
that  from  henceforth  the  order  be  as  fellows : 

That  all  sums  of  money,  which  are  by  law  payable  out  of 
any  bankrupt's  estate  for  allowance  to  the  bankrupt,  or  for 
remuneration  to  the  official  assignee,  or  for  the  discharge  of 
the  solicitor's  bill,  or  of  any  other  lawful  expences  incurred 
or  payable  by  the  assignees,  shall  and  may,  when  duly  settled 
and  allowed,  be  paid  out  of  the  monies  and  securities  so  de- 
livered and  paid  into  the  Bank  of  England  as  aforesaid,  at 
such  times,  and  in  such  manner,  as  any  one  of  the  commis- 
sioners shall  by  order  under  his  hand,  testified  by  a  deputy 
registrar,  direct;  provided  that  such  order  specify  the 
amount  of  such  payment,  the  purpose  to  which  it  is  to  be 
applied,  and  the  person  to  whom  or  to  whose  order  the  same 
is  to  be  made  ;  and  the  accountant  in  bankruptcy  shall  and 
may,  pursuant  to  such  order,  pay  the  sum  of  money  specified 
therein  out  of  such  bankrupt's  estate,  by  a  draft  subscribed 
to  and  on  the  same  paper  with  the  said  order. 

C.  C.  Pepys,  C.  S. 
L.  Shadwell^  C.  S. 

J.  B.  BOSANQVET,  C.  S. 


Order  as  to  Exchequer  Bills. 

Saturday,  dlst  October  ISS5. 
Lords  Commissioners. 

In  the  matter  of  bankruptcy. 

Whereas  by  an  order  of  the  Court  of  Review,  dated  the 
10th  day  of  March  18^2»  it  was  ordered  that  any  one  of  the 
judges  of  the  Court  of  Bankruptcy  may,  as  often  as  it  shall 
appear  to  him  expedient^  by  order  under,  his  hand,  direct 
any  money  which  may  have  been  paid  intb  the  Bank  of  Eng- 
land by  any  official  assignee  to  the  credit  of  the  bankrupt's 
estate,  to  be  invested  in  the  purchase  of  exchequer  biOs ; 
and  may,  in  like  manner,  direct  the  sale  or  exchange  of  such 
exchequer  bills,  and  also  the  exchange^  sale,  and  transfer  of 
any  stock  in  the  public  funds,  or  in  any  public  company,  or 
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of  any  exchequer  bills,  India  bondsi  or  other  public  securitieB,' 
which  shall  have  been  transferred,  delivered,  or  paid  by  any^ 
official  assignee  into  the  Bank  of  England  to  the  credit  of 
snch  estate,  and  may  direct,  the  proceeds  thereof  to  be  laid 
out  in  the  purchase  of  exchequer  bills,  to  be  carried  to  the 
eredit  of  the  accountant-general  of  the  High  Court  of  Chan- 
cery, shall  and  may,  pursuant  to  such  order,  make  such 
purchase^  sale,  and  transfer,  without  any  further  order  or 
direction  from  this  court,  and  the  expences  thereof  may  be 
charged  to  the  account  of  the  estate,  for  the  benefit  of  which 
the  same  shall  have  been  respectively  made. 

We  do  order  that  the  above-recited  order  be  altered,  and 
that  from  henceforth  the  order  be  as  follows : 

That  any  one  of  the  Commissioners  of  the  Court  of  Bank* 
ruptcy  may,  as  of^en  as  it  shall  appear  to  him  expedient,  by 
order  under  his  hand,  direct  any  money  which  may  have  been 
paid  into  the  Bank  of  England  by  any  official  assignee  on 
account  of  any  bankrupt's  estate,  to  be  invested  in  the  pur- 
chase of  exchequer  bills  to  be  lodged  in  the  Bank  of  England, 
and  may,  in  like  manner,  direct  the  sale  or  exchange  of  such 
exchequer  bills ;;  and  also  the  exchange,  sale,  and  transfer  of 
any  stock  in  the  public  funds,  or  in  any  public  company,  or 
of  any  exchequer  bills,  India  bonds,  or  other  public  securities, 
which  shall  have  been  transferred,  delivered,  or  paid  by  any 
official  assignee  into  the  Bank  of  England  on  account  of  any 
bankrupt's  estate,  and  may  direct  the  proceeds  thereof  to  be 
laid  out  in  the  purchase  of  exchequer  bills,  to  the  credit  of 
the  said  accountant  in  bankruptcy,  and  that  such  exchequer 
bills  when  so  purchased  be  deposited  in  the  Bank  of  England, 
fo  the  credit  of  the  said  accountant,  and  of  such  particular 
estate ;  and  the  said  accountant  shall  and  may,  pursuant  to 
such  order,  make  such  purchase,  sale,  and  transfer,  without 
any  further  order  or  direction,  and  the  expences  thereof  may 
be  charged  to  the. account  of  the  estate,  for  the  benefit  of 
which  the  same  shall  have  been  respectively  made :  provided 
always,  that  the  signature  of  the  commissioner  be  attested  by 
a  deputy  registrar,  and  that  the  order  of  the  accountant  in 
bankruptcy  be  subscribed  to  the  order  of  the  commissioner, 
and  on  the  same  paper  with  the  said  order.    Provided  furdier, 


duik  no  stock  or  public  Amd  b*  Mosftrred  upon  tny  ulcy 
and  thai  bo  exchequer  bill,  ladk  bcmd,  or  other  public 
security,  be  ddivered  for. the  purposes  of  a  sale,  except  to  a 
cashier  of  the  Bank  of  England,  until  the  price  or  value 
tltereof  be  paid  into  the  Bank  of  England  to  the  credit  of  the 
accountant  in  banjcruptcyi  and  of  the  particular  estate  to 
which  it  belongs,  and  that  no  sum  be  paid  &r  the  purchase 
,  of  any  exchequer  bill,  India  bond,  or  other  public  security, 
until  such  exchequer  bill,  India  bond,  or  public  security  be 
deposited  b  the  Bank  of  England,  to  the  credit  of  the  said 
accountant  in  bankruptcy,  and  of  the  particular  estate* 

C.  C.  PapYs,  C.  S. 
L.  SHAmrxLi^  C.  S. 

J*  B»  BOSAVUUXTi  C.  S, 


31st  October  1MB. 
Lords  ConnnissioiMrs« 

In  the  matter  of  bankruptcy. 

Wbiabas  by  an  order  of  the  Court  of  Review,  bearing  date 
the  SSth  day  of  March  183S,  various  provisions  were  made 
respecting  the  payment  of  dividends,  and  the  payment  and 
re-investment  of  exchequer  bills;  which  order  it  is  expedient 
to  alter. 

We  do  therefore  order,  that  the  said  order  of  the  S8th  day 
of  March  1832,  be  rescinded,  and  that  instead  thereof  the 
order  be  as  follows ;  that  is  to  say : 

First,  When  a  dividend  has  been  or  may  be  declared,  the 
solicitor  to  the  estate  shall  forthwith  make  out  duree  lists  of 
the  creditors,  in  alphabetical  order ;  and  shall  state  in  sepa- 
rate columns,  after  the  name  of  each  creditor,  the  amount  of 
his  debt  and  the  dividend  to  which  he  is  entitled,  and  in  two 
of  such  lists  the  securities  exhibited  at  the  time  of  proof; 
and  shall  to  each  name  prefix  a  number  in  regular  series, 
together  with  the  date  of  the  order  of  the  dividend,  and  the 
date  of  his  signature,  according  to  the  forms  in  the  Schedule 
(A.)  hereunto  annexed ;  and  the  solicitor  shall  cause  one  of 
such  lists  which  specifies  such  securities  to  be  filed  with  the 
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proeeMingt,  and  the  other  of  Bueh  lists  which  ipeciflei  the 
securities  he  shall  deliver  to  the  assignees  chosen  by  the 
oredilors,  or  sttch  one  or  more  of  the  assignees  as  the  com* 
missioneni  shall  directs 

Secondly,  Wh^  the  list  is' delivered  by  the  solicitor  to  the 
creditors'  assignees  or  assignee,  such  assignees  or  assignee 
•hall^xamme  such  list,  and,  as  fkr  as  it  is  correct,  sign  and 
ratttm  the  same  to  the  solicitor. 

ThiMlly,  Upon  the  receipt  of  the  list  fi'om  the  creditors^ 
assignees,  the  solicitor  shall  deliver  it  to  the  official  assigneCt 
together  with  the  list  not  specifying  the  securitiesi  and  the 
<»ffieial  assignee  shall  examine  and  sign  the  list,  if  correct  \ 
and  shall  prepare  books  at  the  expense  of  the  estate,  con* 
taining  as  many  blank  drafts  as  may  be  necessary)  and  shall 
number  and  flU  up  a  draft  for  each  dividend,  and  insert  in 
each  draft  the  name  of  the  creditor  to  which  the  number  of 
aueh  draft  is  prefixed  in  the  list,  and  the  dividend  payable  to 
him,  and  shall  keep  the  list  specifying  the  securities  in  his 
custody;  and  shall  take  the  books  containing  such  drafts, 
together  with  the  list  not  specifying  the  securities,  to  the 
Accountant  in  Bfmkruptcy,  who  shall  ascertain  that  th^ 
amount  of  such  drafts  does  not  exceed  the  sum  standing  in 
his  name  to  the  credit  of  the  bankrupt's  estate,  and  shall 
compare  the  drafts  with  the  lists,  and,  as  filr  as  they  are  cor- 
rect, shall  sign  the  drafb  in  the  books ;  and  he  shall  keep  in 
his  custody  the  list  of  creditors^  and  return  the  drafU  to  the 
official  assignee,  by  whom  they  shall  be  countersigned  ac^ 
cording  to  the  form  in  Schedule  (B*)  appended  to  these 
orders ;  and  the  cashiers  of  the  Bank  shall  pay  such  drafVs 
out  of  the  monies  standing  to  the  credit  of  the  account  en- 
titled the  **  Bankrupt  Dividend  Account." 

Fourthly,  And  it  is  further  ordered,  that  if,  after  such  list 
shall  have  been  so  deposited  with  the  said  accountant)  it 
shalT  ttom  any  cause  seem  expedient  to  the  commissioner 
that  such  drafU  shall  be  altered,,  the  said  commissioner  may 
order  such  alterations  as  to  him  may  seem  just,  or  may  direct 
.  a  new  list  to  be  made  and  new  drafts  to  be  drawn,  and  the 
old  drafts  cancelled ;.  and  such  altered  or  new  drafts  shall  be 
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filled  up  and  signed,  and  paid  in  the  manner  hereinbefore 
directed. 

Fifthly,  When  a  dividend  has  been  or  may  be  declared 
under  any  fiat  or  commission,  and  where  any  part  of  the 
bankrupt's  estate  shall  have  been  paid  into  the  Bank  of 
England  by  any  official  assignee,  any  one  of  the  Commis- 
sioners  of  the  Court  of  Bankruptcy  may,  by  order  under  his 
hand,  direct  the  sum  ordered  to  be  divided,  or  such  parts 
thereof  as  may  be  required,  to  be  carried  over  from  the 
general  account  standing  in  the  Bank  of  England  in  the  name 
of  the  Accountant  in  Bankruptcy,  and  of  such  particular 
estate,  to  the  account  kept  in  the  Bank  of  England  entitled 
the  "  Bankrupt  Dividend  Account :"  and  it  is  further  or* 
dered,  that  when  it  shall  iqppear  that  any  part  of  the  money 
directed  to  be  applied  in  payment  of  any  dividend  is  not 
called  for  to  make  such  payment,  the  Commissioner  may,  by 
order  under  his  hand,  direct  such  sum  to  be  carried  back  to 
the  general  account,  and  of  the  particular  estate  to  which  it 
belongs ;  and  the  same  shall  thereupon  be  carried  back  ac<- 
cordiogly,  and  a  certificate  of  such  transfer  shall  be  sent  to 
the  office  of  the  Accountant  in  Bankruptcy. 

Sixthly,  Upon  the  death,  sickness,  or  unavoidable  absence 
of  the  Accountant  in  Bankruptcy,  or  of  any  official  assignee, 
any  two  of  the  Commissioners  may,  by  order  under  their 
hands,  make  such  order  as  to  them  may  seem  expedient  to 
carry  the  aforesaid  orders  into  efiect;  provided  that  such 
order  be  confirmed  by  the  Lord  Chancellor,  Lord  Keeper, 
or  Lords  Commissioners  for  the  custody  of  the  Ghreat  Seal, 
or  by  some  one  Judge  of  the  Court  of  Review. 

Seventhly,  When  a  creditor,  or  any  person  duly  authorized 
under  his  hand  to  receive  his  dividend,  shall  apply  for  pay- 
ment, the  official  assignee  shall  require  the  production  of 
such  securities,  if  any,  as  the  creditor  exhibited  at  the  time 
of  his  proof;  and  if  satisfied  that  the  amount  of  the  said 
dividend  still  remains  due,  shall  fill  up  the  date  in  the  draf^ 
and  receipt;  and  upon  the  creditor,  or  such  other  person 
authorii^ed  as  aforesaid,  signii^  the  receipt  for  such  dividend, 
the  pffiipial  assignee  shall  mark  the  securities  (if  any)  with 
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the  amounts  of  that  dividend,  and  shall  sign  and  deliver  the 
draft  for  the  same ;  provided  that  no  dividend  shall  be^paid 
to  any  creditor  holding  any  security  for  his  debt,  until  such 
aecurity  shall  be  produced,  without  the  special  directions  of 
a  Commissioner  in  that  behalf. 

C.  C,  Pepys,  C.  S. 
L.  Shadwell,  C.  S. 

J.    B.    BOSAMQUET,   C.   S. 
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1835. 


Ex  parte  Edward  Lowe  Sidbbotham,  Assignee,  and 
George  Buck  and  John  Allcock,  Executors  of 
Samuel  Buck,  and  Josefh  Dykes. — In  the  matter  of 
William  Barrinoton. 

March  9  k  11. 

XHIS  petition  (as  in  the  case  of  a  similar  name  report-  Specific  per- 
ed  ante^  Vol.  III.  p.  818 ;  and  1  Mont.  &  A.  665, (a))  under  LoM 
sought  the  specific  performance  of  a  contract  for  the  pur-  o^w  decre^  ' 
chase  of  premises  sold  under    Lord  Loughborough's  afti!?u*gh  "Sr' 
general  order  of  8th  March  1794.    The  subject  of  it  [ioLrwe^^'^J^^^ 
was  a  distinct  lot  from  that  which  gave  rise  to  the  case  rSfiMrticulara 
above  alluded  to ;  but  the  purchaser  (the  respondent)  g^^ 'i*^t  mT 
being  the  same  as  of  the  other  lot,  the  circumstances  of  t<»k  place  under 

^  order  of  Court ; 

this  case  were  similar,  except  in  such  particulars  of  ^^^PP^^^°8^^^^ 

purchaser  mint 

variance  as  will  be  collected  from  the  arguments  of  the  ^^"f^  ^uiovm 

_^       _  ,  thefacttbatit 

counsel  for  the  respondent  wag  so.  3d. 

That  a  tbinl 
mortgagee  of 

The  counsel  for  the  petitioners,  Mr.  Swanston  and  demption  and 
Mr.  Teedf  contended  that  the  two  cases  were  in  nowise  prio^^Wency 
to  be  distinguished,  and  therefore,  without  repeating  the  we^not'parties. 
arguments,  relied  on  the  former  decision  as  entitling  the  ^^tiSninl**  ^^ 
petitioners  to  a  similar  order.  creditor's  debt 

*^  on  which  this 

fiat  was  founded 
was  contained 

Mr.  BetheU  and  Mr.  Rogerst  for  the  respondent,  iu  the  schedule 

in  prior  insol- 

Withottt  repeating  the  arguments  used  by  the  counsel  vency ;  espe- 
for  the  respondent  on  the  former  occasion,  we  beg  to  purchaser  was 
refer  the  Court  to  them  as  they  are  now  in  print,  and  to  Save^known  of 
daim  the  full  benefit  of  them ;  especially  as  in  this  case  uons to^tiietitie, 

and  was  held  to 
(•)  See  also  tliat  case  on  appeal,  4  Dea.  &  Chit.  461.  have  waived 

them  by  grant- 
ing a  lease  of  the  premises  purchased  by  him  before  the  title  to  him  was  completed. 


Qiitfrf,  whether  this  Court  has  juriadiction  to  direct  specific  performance  of  contract  of 
purchase  of  bankrupt's  property,  where  the  purchaser  dia  not  know,  and  had  o 
niDwiiig,  that  the  sale  took  place  under  order  of  this  Court  or  of  Commissioners? 


lurchaie  of  bankrupt's  property,  where  the  purchaser  did  not  know,  and  had  no  means  of 
iwing,  that  the  sale  took  place  under  order  o 

VOL.  IV.  3  A 
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U95.  there  are  such  additional  circumstances  as  will,  we  think, 
Eiparte  induce  the  Court  to  arrive  at  a  decision  in  our  favour, 
^wd  oAw?  ^^  order  to  give  jurisdiction  to  this  Court  to  decree 
specific  performance,  it  is  attempted  by  the  petitioners  to 
be  shown  that  the  sale  took  place  under  the  order  of  the 
Court.  In  the  former  case,  the  particulars  stated  that 
the  sale  of  that  portion  of  the  property  which  gave  rise  to 
it  was  under  the  order  of  the  Commissioners.  But  not  so 
in  the  present  case :  as  regards  the  subject  of  this  peti* 
tion,  nothing  existed  in  the  particulars  to  show  that  the 
purchaser  was  about  to  become  purchaser  from  the  Couity 
or  that  in  iact  it  was  a  judicial  gale.  To  render  a  party 
liable  as  a  purchaser  firom  the  Courts  it  oi^ht  at  le«at  to 
be  shown  that  he  bid  with  his  ey^  open  to  ib»  Iact  of 
his  rendering  himself  amenably  to  the  peculi^ir  lesponsH 
bilities  which  a  purchaser  of  that  nature  is  sulgect  to* 
The  party  respondent  now  before  the  Court  might  have 
been,  and  for  all  that  appears  to  the  contrary  was,  wholly 
ignorant  of  that  ^,  the  particulars  not  even  stating  timt 
it  was  part  of  the  bankrupt's  estate  that  was  to  be  sold« 
Getting  rid,  however,  of  that  otyectioui  there  are  otbera 
in  this  case  of  a  fiir  more  formidable  nature.  Partis  are 
wanting-  here,  without  whom  this  Court  (sannot  give  n 
perfect  title  to  the  respondent,  in  the  event  of  their  assunw 
ing  jurisdiction  to  make  the  order  fbr  specific  porformaupe. 
The  premises  in  question  were  originally  mortgaged  io 
1822  to  Dykes,  The  mortgage  deed  conveyed  to  bun 
the  legal  estate.  A  second  mortgage  was  made  to  tha 
testator  Much  in  18S5.  A  ti)ird  mortgikge»  subject  to  the 
prior  ones,  was  made  to  Skirrett^  which  conveyed  all  the 
equity  of  redemption  to  him.  Dykes  and  the  executors 
of  Btick  are  before  the  Court,  but  Skirreti  is  not:  and 
it  is  clear  from  the  case  of  JEx  parte  Jackiania)^  th|U  tho 

(a)  5  Vei.  357. 
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Cmirt  has  oio  power  in  his  absence  to  order  him  to  join       1885. 
in  the  eonYejrance.    And  unless  he  can  be  induced  to  do      £x  pane 
S0|  it  is  obvious  that  no  perfect  title  can  be  given  to  the    ^gnl  otb^nT 
purobaser. 

Again»  the  attention  of  the  Court  should  be  called  to 
the  eircumstanoe  of  the  insolvency  of  Barfington^  the 
iacts  of  which  were  fidly  before  the  Court  in  the  former  . 
eaae.  It  is  indisputable  that  all  the  interest  which  Bar- 
rii^ficn  had  in  the  property  in  question  passed  to  the 
provisional  assignee  under  the  insolvency  i  and  be  that 
interest  great  or  small,  this  Court  can  make  no  order 
touching  it  in  the  absence  of  the  provisional  assignee ; 
otherwise  the  Court  will  be  taking  upon  itself  to  declare 
the  insolvency  altogether  a  nullity.  We,  however,  op  the 
eontriury  contend  that,  not  the  insolvency,  but,  that  thi^ 
fiat  js  altogether  invalid.  No  commisssion  or  $at  was 
issiied  within  the  time  limited  by  the  act  of  parliament ; 
but  the  insolvency  proceedings  advfinced  urunterruptedly 
in  the  usual  way ;  and  when  we  look  at  the  insolvent's 
schedule,  we  find  the  very  debt  upon  which  this  flat  is 
funded  inserted  therein.  We  are  aware  of  the  decision 
of  the  case  of  Jettis  v,  M<mntford(a),  wherein  it  was 
held,  that  although  a  debt  was  inserted  in  an  insolvent's 
setiedule,  yet  it  might  form  the  basis  of  a  commission  of 
bankruptcy.  That  decision  is,  we  venture  to  say,  very 
questionable  \  it  b  not  a  decision  that  has  met  with  the 
apprebatien  of  the  bar ;  and  although  opportunities  must 
have  arisen  frequently  since,  for  a  confirmation  of  the 
doetrine  there  laid  down,  yet  in  no  one  case  has  that 
decision  been  followed.  The  commission  is,  we  contend, 
upon  this  ground  a  nullity.  And,  indeed,  a  petition  to 
supersede  it  is  at  this  moment  pending  before  the  Lord 

(a)  4  Btr.  &  Aid.  356. 
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Ezptrte 

SiDSBOTBAK 

tnd  otben* 


1835.  Chancellor.  [Sir  O.  Rose.  Whatever  objecUooB  you 
oiay  have  to  urge  against  this  fiat,  this  is  not  the  proper 
mode  or  opportunity  of  doing  so.  Although  it  might 
ultimately  turn  out  to  be  worth  not  one  fiurthing,  yet  it  is 
our  duty  to  treat  it  in  every  way  as  efiective,  until  it  is 
de  facto  superseded,  or  at  all  events  till  a  petition  is  pre- 
sented to  this  Court  for  that  purpose.  We  can  take  no 
notice  judicially  of  the  pendency  of  any  petition  which 
may  be  presented  before  another  tribunal,  so  long  as  it  is 
merely  pending.  I  think  the  best  answer  to  that  which  b 
advanced  on  behalf  of  the  respondent  is,  that  all  objections 
which  he  might  at  one  time  have  urged  against  the  right 
now  sought  by  the  petition,  have  been  waived  and  abandon- 
ed by  the  mode  in  which  the  respondent  has  dealt  with  the 
property  in  question.  It  seems  impossible  to  deny  that 
the  respondent  took  possession  with  a  full  knowledge  of 
all  those  facts,  on  which  he  now  seeks  to  found  his  objec- 
tions to  the  specific  performance.]  We  say  our  taking 
possession  was  only  conditional.  It  occurred  at  a  time 
when  all  the  objections  were  under  consideration  of  coun- 
sel, and  there  is  nothing  to  show  any  actual  intention  to 
abandon  them.  The  objection  to  the  validity  of  the 
commission  is  such  that  it  is  impossible  it  can  be  abaa- 
doned.  If  it  is  a  valid  objection,  it  cuts  at  the  voy  root 
of  the  relief  now  sought ;  for  it  cannot  be  urged  that  we 
should  be  compelled  to  perform  that  which  the  next 

Uwck  n.  moment  the  Court  may,  by  upsetting  the  commission, 
declare  to  be  impossible.  What  too  is  the  circumstance 
rebed  on  by  the  petitioners  as  amounting  to  a  waiver  ? 
The  mere  fact  that  the  respondent  had  agreed  with  an- 
other party  to  grant  him  a  lease.  This,  at  most,  amounts 
to  an  indication  of  the  intention  to  complete  the  pur- 
chase, provided  a  proper  title  should  be  made.  No  case 
has  gone  so  far  as  it  is  sought  to  carry  this.    The  question 


and  others. 


CASES  IN  BANKRUPTCY.  697 

of  title  was  pending  before  and  for  several  weeks  subse-        1835. 
quent  to  the  agreement  for  the  lease ;  therefore  there 
could  have  been  no  intention  on  our  part  to  waive  such    Sidbbutham 
objections  to  title.  [Sir  J.  Cross.  Did  not  the  respondents 
at  that  time  know  the  fact  of  the  insolvency  ?]    Yesj  but 
it  was  still  a  question  in  dispute^  and  at  most  he  evinced 
an  intention  to  take  only  if  a  good  title  could  be  esta^ 
blished.    The  case  of  Ex  parte  Goulds  (a)  which  is  the 
only  one  wherein  specific  performance  has  been  directed 
in  bankruptcy,  is  at  most  an  ex  parte  case,  for  the  pur- 
chaser did  not  appear  at  the  hearing.    Specific  perform- 
ance is  always  discretionary,  and  we  trust  that  in  a  case 
of  such  doubt  as  the  present,  the  Court  will  hardly 
think  fit  to  pronounce  an  order  for  the  petitioners. 
The  Court  did  not  require  any  reply. 

Erskinb,  C.  J. — It  seems  to  me  to  be  quite  clear 
that  this  sale,  in  fact,  took  place  under  the  order  of  the 
Court,  as  in  the  last  case ;  for  although  the  particulars 
applicable  to  this  lot  do  not  expressly  so  state,  yet  the  sale 
took  place  at  the  same  time  and  place  when  and  where  the 
former  portio9  of  the  property  was  sold;  and  it  is  manifest 
firom  all  the  circumstances  that  the  respondent  was  fiiUy 
acquainted  with  the  fact  of  its  being  so,  which  removes 
all  doubt  of  our  jurisdiction  from  my  mind.  The  other 
objections  made  to  this  application  are,  that  the  assignees 
have  no  power  to  sell,  and  in  fact,  nothing  but  a  mere  sha- 
dow to  dispose  of;  having,  as  alleged,  no  title  to  the  pro- 
perty in  question;  first,  because  the  commission  is  invalid, 
owing  to  the  prior  insolvency  of  Barrington^  and  the  in- 
sertion of  the  petitioning  creditor's  debt  in  the  insolvent's 
schedule ;  and  secondly,  because  the  equity  of  redemption 
is  either  in  Skirrett  or  in  the  provisional  assignee  in  in- 

(a)lGljDi&J.3dl. 
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1835.  solvency*  neither  of  whom  is  brought  before  this  Court 
Ex  nam  Whether  these  objections  are  well  founded  or  not,  they 
^'ndlrther^  ^^^  ^^^'  known  to  the  respondent  at  the  time  of  the  sale, 
or  at  least  prior  to  the  time  when  he  ceased  to  treat  the 
sale  as  binding  on  him«  We  can  hardly  presume  him  to 
have  been  ignorant  of  the  most  trifling  circuinstanoei  con^ 
sidering  that  he  stands  in  the  relation  of  sotl  to  th« 
bankrupt.  But  as  to  the  invalidity  of  the  commisaioni  t 
cannot  see  that  any  sufficient  argument  or  drcumtttmoe 
has  been  brought  forward  to  induce  ufi  to  regard  it  so. 
It  is  attempted  to  be  made  Out»  by  showing  that  th6  peti« 
tioning  creditor's  debt  is  contained  in  th^  schedule  on 
the  insolvency)  but  we  must  regard  it  as  established^ 
that  that  forms  no  objection*  The  debt  is  not  gone  at 
law.  The  case  of  JeUii  v.  Mmntfotd  (a),  is  precisely 
in  pointi  and  I  see  no  reason  to  question  that  decision. 
There  is  no  doubt  (and  Lord  Tenierdmy  in  the  taae  of 
Jellis  v.  Mountford^  so  lays  it  dowD)  that  in  a  proper 
case,  and  if  the  estate  could  be  as  well  administered 
under  the  insolvency  as  in  this  Courts  the  fiat  might  be 
superseded^  that  being  always  a  question  of  discretion. 
But  it  by  no  means  follows  that,  upon  th^  bare  Act  of 
the  prior  insolvency,  the  Lord  Chancellor  will  ftupersedd 
as  a  matter  of  course.  The  objections  made  to  the  title 
are  not,  I  think>  very  serious  ones.  A  willing  pur^ 
chaser,  knowing  all  the  circumstances,  would  View  them 
as  unimportant,  and  would  waive  them :  and  it  strikes 
me,  that,  under  all  the  circumstances,  the  Commissioners 
of  the  Insolvent  Debtors'  Court  Would,  under  die  11 
Geo.  4.  &  1  Will  4.  c.  88.  s.  6.  (6)  order  the  insol* 

(a)  4  Barn.  &  Aid.  256. 

(h)  **  And  whereat  it  may  often  happen  Uiat  loaie  inleteftt  ib  laade  etid 
teoementB  may  become  vested  in  the  provtiional  asaignee  (»f  the  aaid  Cooft, 
which  appears  to  be  of  no  value  to  creditors^  but  nevertheless  it  may  be 
reasonable  and  expedient  that  Uis  ii&d  ploVil&Oliil  asugnte  should  make  or 
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▼eiit'8  assignee  to  join  in  the  conveyance  now  resisted,       l^^^* 
because  the  interest  i^pears  of  no  valae  to  the  creditors.      £x  parte 
Having  shown  that  in  all  probability  the  objections     ilj^a^hm 
now  made  tniffkt  have  been  waived,  let  us  see  if,  in  point 
of  fiict,  they  were  waived?    In  October  1S33  these  o\h 
jeciionB  were  raised  to  the  purchase  of  other  propertyi 
and  a  case  was  laid  before  counsel  for  an  opinion.    It 
has  be^  said  that  the  opinion  which  should  be  given,  was 
intended  to  decide  as  to  the  purchase  of  the  property  now 
ia  question  also.  It  is  said  auch  was  the  understanding  of 
die  parties*    But  there  is  nothing  more  to  show  that  any 
agrieement  of  the  kind  was  come  to*    The  letter  in  Oc- 
tober was  prior  to  the  lease  to  Arden,  and  that  letter  for 
the  time  closed  the  negotiation.    Upon  looking  at  the 
ease  which  was  laid  before  counsel,  it  seems  that  it  had 
nothing  to  do  with  the  property  now  in  question.    Look- 
ing at  all  tiie  &cts,  I  can  arrive  at  no  other  conclusion 
than  that  the  respondent  intended  to  wcdve  all  objections, 
and  did  accept  the  title.    The  lease  he  made  to  Arden  is 
the  main  circumstance  on  which  I  rely.    That,  it  was  at 
one  time  said,  contained  a  clause  rendering  it  a  nullity  if 
a  good  title  could  not  be  granted  by  the  assignees.    But 
M  looking  at  it>  it  turns  out  to  be  a  mere  ordinary  lease 

join  in  makmg  some  conveyance  or  assignment  of  the  same>  and  that  the 
same  sheold  be  done  without  the  expense  attending  advertisements  and 
laeeliiigB  of  eredhon,  as  prescribed  by  the  said  first-mentioned  Act  in  certain 
cases;  be  it  therefore  enacted,  that  it  shall  and  may  be  lawftd  for  the  said 
Court,  at  any  time  after  the  day  gazetted  for  the  hearing  of  the  matters  of 
ihe  {letition  of  any  insolvent  debtor,  if  no  creditor  shall  have  become 
alsigBCS  of  hto  or  her  ostate  and  tSocta,  and  if  it  shall  appear  fit,  upon  such 
jMtice  givta  by  advertisement  or  otherwise  to  the  crediton  or  any  of  them  as 
the  said  Court  shall. in  any  case  direct^  to  order  the  said  provisioll^al  assignee 
to  make  or  join  In  making  any  conveyance  or  assignment  of  any  such  interest 
as  to  the  srid  Cooit  may  appear  just  and  reasonable,  without  observing  the 
piovisions  of  the  said  flrstpmentiooed  Act  as  to  the  sale  of  real  pwpeity  by 
the  provisional  or  other  assignees  of  the  estates  of  insolvent  debtors*" 
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1835.  devoid  of  any  such  terms.    The  same  order  must  there- 

Ejpj^rte  fore  be  made  as  in  the  former  case. 

SiDBBOTBAM 


tod  Other*. 


Sir  J.  Cross. — If  this  purchaser  would  be  subjected 
to  any  real  loss  by  the  order  we  feel  inclined  to  make^ 
I  for  one  should  scruple  before  I  declared  him  to  haie 
waived  the  objections  to  the  title.  But  it  is  very  mani* 
fest  he  will  not.  Prior  to  that  of  Skirrett,  there  afe 
two  mortgages  to  be  paid  off  out  of  the  purchase-moneyy 
the  sufficiency  of  which  for  that  purpose  is  very  question- 
able. Skirrett  can  have  little  or  no  beneficial  interest 
at  issue  on  this  petition.  With  respect  to  the  otvjecttons 
which  are  urged  against  ^e  title,  are  they  objections 
manifested  merely  by  the  abstract?  Certainly  not :  they 
were  perfectly  as  well  known,  and  fully  as  latent  at  the 
time  of  the  purchase  as  they  are  now;  and  it  seems  to 
me  evident,  that  the  purchaser  never  at  that  time  in- 
tended to  avail  himself  of  them.  He  well  knew  of  SkuT" 
retfs  mortgage,  and  of  course  was  aware  of  his  father's 
insolvency.  I  can  see  no  difference  in  the  circumstances 
of  this  case  and  the  former  one. 

Sir  G.  Rose. — Prior  to  the  institution  ofour  jurisdifi* 
tion,  the  Lord  Chancellor  had  power  to  enforce  all  orders 
in  bankruptcy.  All  the  authority  which  he  had  is  trans^ 
ferred  to  this  Court,  and  I  see  nothing  calculated  to 
prevent  us  firom  legally  enforcing  an  order  of  sale  by  the 
Commissioners,  which  must  be  taken  to  be  an  order  by 
this  Court,  under  which  a  party  has  been  declared  the 
best  bidder,  and  therefore  the  purchaser.  When  the 
former  petition  came  on,  I  said  that  this  was  the  first 
contested  case  in  bankruptcy  of  which  I  was  aware^  and 
I  intimated  that  we  could  not  exercise  a  mor^  usefol 
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jurisdiction  than  that  of  directing  perfoimance  and  com«  ISS5. 
pletion  of  such  purchases,  and  pointed  out  the  great  evil  ^  puie 
which  would  arise  should  we  repudiate  such  power,  andoSm* 
driving  the  parties  to  all  the  expense  and  delay  of  a 
^  in  equity.  Fortunately,  however,  this  power  cannot 
be  said  to  rest  merely  on  principle ;  for  in  the  case  of 
Eg  parte  Oauld  (a)  we  have  a  precedent  to  guide  us.  In 
the  former  petition  the  rights  of  the  petitioners  were  some- 
what less  ambiguous  than  in  this;  because  in  this  a 
question  might  be  raised,  whether  this  sale  was  to  be 
treated  as  made  under  an  order  in  bankruptcy,  binding 
as  such  on  the  purchaser,  and  as  though  it  took  place  on 
a  spedfic  order  on  petition  for  sale.  If  the  assignees 
acting  in  reality  under  an  order,  had  so  conducted 
matters  as  that  the  party  bidding  could  not  or  did  not 
know  he  was  bidding  and  rendering  himself  liable  as  a 
purchaser  from  the  Court  of  Bankruptcy,  it  might  be 
very  fairly  put  whether  we  had  jurisdiction  to  enforce  the 
sale, — whether,  in  fact,  any  contract  had  been  entered 
into  giving  the  Court  power  over  the  purchaser.  Here 
die  assignees,  in  not  sufficientiy  describing  the  circum- 
stances under  which  the  sale  took  place  in  the  parti-* 
culars  relating  to  the  property,  which  is  the  subject  of 
this  petition,  were  certainly  guilty  of  great  neglects 
But  I  think  we  are  relieved  from  having  to  consider 
such  a  right,  since  the  respondent  has  not  properly 
put  in  issue  the  question  whether  it  was  a  sale  in 
bankruptcy.  It  is  beyond  a  doubt  that  it  was  a  Sale  of 
that  nature,  and  moreover,  that  the  respondent  was  fully 
aware  of  its  being  so.  Otherwise,  as  courts  of  equity 
always  proceed  upon  the  special  equities  of  the  parties  in 
cases'of  enforcing  specific  performance,  we  might  in  the 
exercise  of  our  discretion  have  refused  it  in  this  case. 

(a)  1  Glyn  &  J.  231. 
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18SS.  The  purchaser  very  properly  contends^  that  be  has  a 
£jip^rtg  if B^^  to  a  perfect  fitk,  and  to  an  invesligalioii  into  it» 
^^2i|^^  before  he  is  ordered  to  oomi^te  bis  purchase.  But 
drcumstaaces  may  have  happened  to  debar  htsa  of  Uisi 
right  The  bare  fact  of  tsking  possewdon  his  ofer  and 
over  agam  been  held  not  to  be  a  waiver  of  objections  10 
title ;  it  is  only  a  drcttmstanesi  and  even  had  the  kise 
been  granted  by  Um  under  protest*  il  WMld  not  hafo 
afiected  him.  If  On  the  prodttotioil  of  tho  leaaei  of  t)f 
any  other  bond  JUU  docament*  it  had  appealed  t6  havi 
been  provided  that  die  operation  of  it  should  be  depeftd* 
ant  upon  the  validity  of  the  title  to  bo  givsn  to  the  lessofj 
no  equity  Would  arise  thereout  agttlnst  the  present 
respondent.  But  on  its  producttoUi  it  appeals  to  be 
nothing  more  than  a  common  ordinary  lease>  without  any 
provision  of  that  nature.  Looking  then  at  all  Che  dr^ 
cumstances)  it  is  manifest  that  the  respondent  Was  fidly 
aware  of  all  objections  to  tide,  and  that  he  intended  to 
waive  them»  The  case  and  opinion  related  to  odier 
matters,  and  could  have  no  weight  ott  his  mfaid  M  !«*» 
garded  the  completion  of  this  purchase.  The  purchase 
money  is  merely  eqmvalen^  and  t  can  sSO  nodiittg  so  bad 
in  the  tide  itself  to  warrant  our  exercisiug  any  sp^ckd 
favour  towards  the  respondent  Would  any  CoUit, 
tinder  all  the  circumstances  surrounding  the  bankrupt's 
property,  supersede  this  commission?  O^lainly  not 
I  regard  Skirretfs  interest,  especially  as  it  is  mertdy 
equitable,  as  nothing  in  the  scde.  The  provirional 
assignee  might  with  him  be  also  ordered  to  tonvey>  botti 
being  trustees  in  naked  trusts.  Th^  bankfupl  might  ti 
course  be  ordered  to  convey  under  the  statute  {a\  and  I 
fbel  convinced  that  neither  in  the  Master^s  office  nor  in  the 

f ^)  6  (9m;  4.  c,  16;  t;  VS. 


CASES  IN  BANKRUFTCr.  702 

Exchequer  would  the  objectiotis  now  set  up  be  allowed  1^^^* 

to  prevail.    There  musti  I  am  satisfiedi  be  some  covert  Et^ite 

reasons  why  this  resistance  is  made,  for  those  which  ^Jj^i^sinr 
s^  apparent  are  almost  frivolous. 

The  Court  pronounced  the  same  order  as  on  the 
former  case  (a). 

(a)  Vbkiit.p.8l8. 


Ex  iMurte  A*  B.  Bklchcri  J.  Bakmatykbi  and  H«  G* 
GoRDoKi  Assignees!— In  the  matter  of  John  Ma« 

BBRLY» 
_^  Mar^  10. 

This  petition  stated,  that  by  an  indenture  of  four  parts, .  when  raai 
bearing  date  the   Uth  of  March  1813|  between  th6  STa^orte-^' 
bankrupt  Maherly  of  the  first  part,  James  Baiilie  of  the  ^^^er  eW- ' 
second  part,  Ann  Baiilie  of  the  third  part,  and  William  ^^^. 
Leader,  since  deceased,  and  John  Masterman,  Jtahn  m^^^o 

'  '  owner  of  tbe 

Smith,  and  John  Irving ,  Esquires,  of  the  fourth  part  ^^/^^ 

4*4  •  lunuture,  as 

After  reciting,  among  other  thmgs,  that  a  marriage  had  roiUoff  mm, 
been  agreed  upon,  and  Was  intended  shortly  to  bfe  had  and  after  the 
and  solemnized  between  the  bankrupt  and  Ann  baiilie,  fneholdr 
and  that,  upon  the  treaty  for  the  said  intended  marriage^  mighthavtbeea 
the  bankrupt  had  agreed  to  secure  the  payment  of  fifteen  betweta  a  luid- 
thousand  pounds  to  certam  trustees,  upon  cerUin  trusto  2S!d  iddL^he 
thereinafter  mentioned,  by  the  bond  or  obligation  and  ^^^JJ^'^p  to 
covenant  of  the  bankrupt,  and  by  a  term  for  years  to  be  ^^?jJ?^ 
created  in  the  hereditaments  thereinafter  mentioned  t  it  P^^  ^J  ^ 

mortgage  and 

was  witnessed,  that  the  bankrupt  did  grant,  bargain,  sell,  were  taken  out 

of  the  order  and 

and  demise  untd  the  said  William  Leader,  John  Master"  dispoeition  of 

thebankrapt 
owner* 
Whatevelr  is  affited  Id  freehold  by  thfe  t>trtttt  of  t)i«  bherit^fics  !l  td  ^  conaidered  as  a 

fiitnre  till  severed  by  liim ;  and  whether  ao  affixed  beforeor  after  a  mortgage,  pastes  absolutely 

to  the  mortgagee. 
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IMS.  num,  John  Smith,  and  John  Irvings  among  other  lands 
Exptria  ^^^  hereditaments  therein  particularly  mentioned,  all  that 
^  ottoft  ^P^^l  messuage  or  tenement  called  Shirley  Housei  with 
the  coach-housesy  stablesi  and  other  outbuildings,  lawn, 
gardens,  and  pleasure  grounds  thereunto  belonging  or 
therewith  held,  containing,  together  witl^the  site  of  the 
house  and  outbuildings,  fourteen  acres,  three  roods,  and 
seven  perches,  save  and  except  such  small  part  of  the 
said  lawn  as  was  held  by  copy  of  court  roll  of  the  manor 
of  Croydon,  and  which  was  theretofore  surrendered  to  the 
use  of  the  said  John  Mdberly.  And  also  all  that  piece 
or  parcel  of  land  called  The  Park,  containing  sixty-three 
acres  and  nine  perches,  together  with  the  messuage  or 
tenement,  and  outbuildings,  standing  and  being  at  the 
south  end  or  side  thereof,  and  commonly  called  or  known 
by  the  name  of  Shirley  Cottage,  (save  and  except  such 
small  parts  of  the  said  piece  or  parcel  of  land  as  were 
held  by  copy  of  court  roll,  and  which  had  been  surren* 
dered  to  the  use  of  the  said  John  Maberly;)  all  which 
said  messuages  or  tenements,  lands,  hereditaments,  and 
premises  therein  particularly  described,  were  situate  in 
Shirley  and  Addiscombe,  in  the  parish  of  Croydon,  in  the 
county  of  Surrey;  and  were  in  the  said  indenture  stated 
to  be,  together  with  the  said  copyhold  hereditaments  and 
premises,  demised  by  John  Maherly^  by  two  indentures, 
dated  respectively  the  1st  day  of  November  1804*,  and 
the  21st  day  of  July  1808,  and  to  be  in  the  occupation 
of  the  said  John  Mdberly  or  his  under-tenants.  And  all 
other  the  messuages,  cottages,  lands,  tenements,  tithe^i 
and  hereditaments  whatsoever,  lying,  being,  or  arising 
within  the  said  county  of  Surrey,  whereof  the  said  Joki^ 
Claxton  was  sdsled  in  fee  simple  iii  law  or  equity  at  th^ 
time  of  his  decease,  and  their  and  every  of  their  appuiv 
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tenaaces,  and  of  or  to  which  the  said  John  Mabtrly,  or       1BS5» 
any  person  or  persons  in  trust  for  himi  was  or  were  seised      ^Tpute 
for  any  estate  of  freehold  or  inheritance,  to  hold  the  same,     ^^hen. 
foith  their  i^ppurtenanceSfUtiio  the  said  WiUiam  Leader, 
John  Masterman,  John  Smith,  aiid  John  Irving,  their 
executors,  administrators,  and  assigns,  for  a  term  of  five 
hundred  years,  subject  to  a  proviso  for  redemption  upon 
payment  of  the  said  sum  of  15,00OZ.,  with  interest  at  the 
rate  of  five  per  cent  upon  the  1 1th  day  of  September 
^n  next  ensuing. 

The  petition  went  on  to  state,  that  the  whote  of  the 
said  principal  money,  together  with  a  large  arrear  of 
interest,  remained  due.  The  bankrupt^  down  to  the  time 
of  his  bankruptcy,  continued  himself  in  possession  of 
the  messuage  called  Shirley  House,  and  all  other  the 
premises,  with  the  exception  of  the  messuage  called 
Shirley  Cottage,  which  he  had  before  his  bankruptcy  let, 
with  the  furniture  upon  the  same,  to  James  WUIum 
Farrer,  as  a  yearly  tenant;  and  the  messuage  and 
premises  which  were  in  possession  of  the  bankrupt  came 
into,  and  have  ever  since  continued  in  the  possession  of 
the  petitioners.  The  fiat  issued  the  %th  of  January 
1832,  and  the  petitioner  Alexander  Brymer  Belcher  was 
a{q[K>inted  official  assignee,  and  the  petitioners  John 
Bannatyne  and  Harry  Oeorge  Gordon  were  chosen  the 
assignees.  The  whole  of  the  premises  were  sold,  toge- 
ther with  the  fixtures,  without  prejudice  tp  the  question 
as  to  whom  such  fixtures  belonged.  And  the  fixtures 
in  and  upon  the  messuage  and  premises  called  Shirley 
House  were  valued  at  712/.  18^.;  and  those  in  or  upon 
the  messuage  and  premises  called  Shirley  Cottage,  at 
1  iSL  14«. ;  both  which  sums  were  about  to  be  paid  over 
by  the  purchasers  of  the  said  premises  to  the  joint  order 
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ISSff.  0f  die  petilicMiani  and  the  laid  Iruttees,  n&tU  H  ms 
SiiMHe  saoertained  which  of  them  irare  entitled  dierelo.  The 
^^'ijSIJ^  tnurleet  inmted  that  the  whole  of  the  fiztorea  aad  other 
artielea  were  compriaed  in  their  mortfage«  and  Uierefoe 
eUfaned  to  he  entitled  to  recehre  both  the  auma  of 
7\2L  ISa.  and  118i«  lif«  in  part  of  the  pripeipal  and 
int^eat  due  to  them,  which  the  prooeeda  of  the  whole  of 

the  mortgaged  prenuaea  would  be  inaufficient  to  diaehai99» 
and  they  would  have  to  come  in  aa  oreditora  for  Ae  de- 
ficiency under  the  fiat.  The  pMtioiiera,  on  the  odiv 
hand,  inaiated  that  the  flxtwrea  and  other  arlielea  were 
4iot  ao  oompriaed,  or  that  if  they  w^re,  yet  that  all  aueh 
of  the  fixturea  aa  ere  oommonly  diatbgiidahed  or  known 
M  tenanta'  fixturea,  and  the  other  artiolea  wUeh  were  nal 
teturei,  paaaed  to  them,  as  tta?ing  been  hi  the  poaaeaaion, 
order,  or  diapoaition  of  the  bankrupt  at  the  time  of  hia 
hankrupteyt  and  the  petition  therefore  pngred  a  dt^darar 
lkin4o  thai  eflfoct,  and  that  the  T182.  18a,  and  IISL  14c 
ahould  be  aoeordingly  paid  war  to  the  vsigneea  ftnr  the 
benefit  of  the  general  oreditora^  From  the  affidarita  it 
fhrther  appeared,  tfiat  aubaequent  to  die  naortgage,  the 
bankrupt  bad  affixed  fireah  artielea  toaeveral  paria  ef  the 
premiaea,  and  among  them  (and  on  whieb  aome  queation 
aa  to  tbew  being  fixturea  arose)  were  aome  roller  msfp$, 
whidi  were  In  mahogany  fmmen,  auch  framea  befa% 
ao  affixed  to  the  walla  as  not  to  be  reaaovable  wi  ^out 
aome  triflmg  damage  thereto:  alao  iron  ftmie  hurdka, 
whioh  were  put  round  gfonpa  of  treea  for  their  jparmmMU 
protection  againal  cattle,  It  alao  ai^peared  that  the  JDiiia 
ofjlickmand  had  oceupied  the  houae,  without  paying  or 
being  chargeable  for  any  rent,  for  a  abort  time  pvevioua 
to  and  up  to  the  time  of  the  bankruptcy. 


Bblchbe 
aadotlMit. 
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Mr.  SwmMm  and  Mr.  Mcnioffu,  for  the  petitionen.  IMS. 
In  the  first  plaee^  we  contend  that  nothing  in  the  nature  i^TpttHie 
ef  fijdures  passed  to  the  trustees  under  this  mortgage 
deed,  and  eertaudy  not  those  which  were  pkoed  on  the 
premises  after  die  execution  of  the  deed,  and  remained  in 
the  possession  of  the  bankrupt  up  to  the  time  of  the 
bankruptcy.  For  the  possession  of  the  Duke  of  Mich' 
mend  oannol  be  regarded  as  that  of  a  tenant,  but  must 
be  considered  as  being  the  holding  of  an  agent  for  the 
bankrept.-  Unless  the  mortgage  deed  shows  an  inten- 
tion that  such  things  as  fixtures  should  pass,  the  Court 
eaniiol  hold  the  nu^agee  entitled  to  them.  In  the  case 
of  SVeifpss  ▼.  Hart0r(a),  the  Court  proceeded  upon  the 
qne^tioQ  of  the  intention  of  the  partieSi  and  there, 
Aough  the  words  of  the  mortgage  deed  were  sufficient  to 
fUB  the  fixtures  in  question,  yet,  finding  the  intention  to 
be  that  they  should  not  pass,  the  Court  deelared  them  to 
be  the  propeity  of  the  assignees.  So,  hite  there  is  no 
Inlenllon  manifested  to  pass  the  property  in  the  fixtures. 
In  JBv  parte  Quine€y(b)f  Jt.  sold  the  utensils  of  a 
bvewhouse  and  granted  a  lease  to  JB.,  and  then  mort- 
gaged the  brewhouse  ^^  with  the  appurtenances,  fte.** 
to  «/.  S.  B.  aiker  this  sold  bis  lease  and  utensils  to 
W*f  who  afterwards  mor^jaged  the  whole  to  12.,  who 
became  bankrupt.  J.  8.  claimed  the  fixtures  as  passr 
fa^;  by  the  mortgage  to  him*  But  it  was  held,  that 
tb^  belonged  to  the  assignees,  and  the  Iiord  Chancellor 
said,  ^^  I  am  inclined  to  think  it  was  not  the  intention  of 
A.  to  raettgage  thai  utensils ;  for  there  is  some  descrip- 
tloui  generally,  of  things  in  a  brewhouse.  The  manner 
of  deaerllnng  the  parcels  shows  he  did  ngt  at  all  mean  to 
mortgage  the  utensils }  fin?  the  word  '  appurtenances,' 

(a)  3 1>TW.  603 ;  S.  C.  S  Cionp.  &  Uses.  153.         (b)  1  Atk.  477. 
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1835.  seems  to  intend  only  things  belonging  to  ouffaoasea.** 
£^P3rti  [^i'  ^'  Crass.  Is  it  not  a  clear  principle  of  law,  that 
aodo^oi.  ^^^^  ^"^8  ^U  pass  that  a  deed  in  law  is  capable  of  pass- 
ingi  unless  there  are  words  showing  a  contrary  inten- 
tion?] [Ershinef  C,  J .  Especially  where  the  characters 
of  the  owner  of  the  inheritance,  the  mortgagor,  and 
tenant  in  possession,  are  united  in  one  and  the  sane 
person.]  If  even  that  would  extend  to  the  fixtures  on 
the  premises  at  the  time  of  the  mortgage,  it  cannot  be 
said  to  convey  those  placed  thereon  afterwards.  But  ve 
think  it  in  this  case  immaterial  when  these  fixtures  were 
afBxedi  because,  2d]y,  we  contend  they  were  in  the  pos* 
session  of  the  mor^agor  at  the  time  of  his  bankruptcy, 
and  therefore  passed  to  the  assignees.  The  majority  of 
the  fixtures  in  the  present  case  are  sueh  as  would  usually 
be  denominated  tenant^s  fixtures,  and  if  the  mortgagee 
leaves  these  in  the  possession  of  the  bsnkrupt  mor^pigor, 
they  are  liabM"  to  all  the  principlea  relating  to  reputed 
ownership.  Here,  although  the  Duke  af  Bi/skmmid  was 
in  possession,  he  possessed,  as  we  contend,  as  i^ent  and 
not  as  tenant :  and  it  is  well  established  that  the  posses- 
sion of  agent,  if  thereby  a  reputation  of  ownership  is 
given,  to  the  principal,  \a  sufficient  to  vest  the  property 
in  the  assignees.  In  Arhom  v.  TFi2&aiiM(a),  had  the 
property  of  the  goods  there  in  question  ever  been  the 
property  of  tiie  bankrupt,  such  parts  of  them  aa  were  in 
the  hands  of  agents  for  the  bankrupt  would  clearly  have 
passed  to  the  assignees.  The  whole  question  turns  <m 
the  reputation  of  ownership  acquired  by  poasession. 
Real  chattels  in  the  possessicm  of  a  bankrupt  do  not  pass, 
because  no  reputation  or  presumption  of  ownership 
•    necessarily  arises  from  such  possession.    But  it  is  other- 

(a)  1  By.  &  M.  72. 
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wise  of  personal  chattels.    The  possession  of  things  in       ^^^^• 
the  nature  of  realty  raises  no  presumption  in  ikvour  of      ex  parte 

1  •     •     .1  1  ai_       />  i_  •  Belcuer 

ownership  m  the  possessor,  and  therefore  such  possession  and  others, 
does  not  bring  them  within  the  statute,  as  in  Coombs  v. 
JBeaunumt{fl)»  There  Mr.  Justice  Littledale  says,  ^*  The 
steam  engine  is  part  of  the  freehold,  and  does  not  come 
under .  the  description  of  goods  and  chattels.  Inde- 
pendently of  that,  property  affixed  to  the  freehold  is  not 
within  the  intent  of  the  statute,  because  the  possession  of 
such  property  does  not  create  a  visible  ownership  in  the 
bankrupt  so  as  to  procure  him  credit."  But  if  the 
property,  though  fixed,  be  such  that  not  only  a  reputa- 
tion of  ownership  but  also  a  degree  of  credit  from  pos« 
session  is  likely  to  attach,  then  the  above  exception 
will  cease.  .  Of  such  latter  character  are  the  chattels  in 
question.  In  Rufford  v.  Bishop  (b),  if  it  bad  not  been 
established  in  evidence  that  the  machinery  was,  accord- 
ing to  the  custom  of  the  country,  let  to  the  manufacturing 
tenant,  and  should  continue  the  property  of  the  lessor, 
the  Master  of  the  Rolls  would  have  awarded  it  to  the  . 
assignees  as.  passing  to  them  under  the  reputed  owner- 
ship clause.  The  same  principle  was  maintained  in 
Watson  V.  Peache{c\  as  applicable  to  property  of  another 
nature.  In  Place  v.  Fagg{d\  Mr.  Justice  Bayley  says, 
'^  Fixtures  which  the  tenant  has  a  right  to  remove,  may 
be  treated  as  chattels  in  a  proceeding  against  the  tenant  $ 
but  as  against  the  owner  of  the  estate  they  are  part  of 
the  fireehpld.'*  We  do  not  coincide  in  the  latter  part  of 
this  proposition,  because  we  mdntain  that  a  sufficient 
cUstinctioQ  has  not  been  drawn  between  those  fixtures 
which  may  be  termed  landlord's  fixtures,  and  those  which 

(a)  5  B.  &  Adol.  72.  (fr)  5  Russ.  364,  0t  m?. 

(0  1  Bing.  N.  S.  327.  \d)  4  Mau.  &  Ryl.  281 . 

TOL.  IV.  3  B 
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and  others* 


may  be  denominated  tenant's  fixtures.  Hubbard  v. 
Bag$hawe{a)  is  liable  to  the  same  observations  as  attaeb 
on  the  case  of  Coombs  v.  Beaumont^  already  cited  (()• 
But  the  dicta  of  Lord  Lyndkurst  in  the  case  of  Trapped 
y.  Harter(c)f  at  pp.  264, 265  and  368,  show  his  opinion 
at  least  to  be,  that  had  it  not  been  the  intention  of 
the  parties  in  that  case,  that  the  fixtures,  which  were 
the  subject  of  the  action,  should  not  pass  to  the  mort* 
gagees,  they  would  have  fallen  within  the  doctrine  a( 
reputed  ownership.  For  he  says,  *'  it  also  appears 
that  machinery  of  this  description  is  in  that  part  of 
the  country  constantly  bought  and  sold,  without  refert 
ence  to  the  freehold  as  between  landlord  and  tenant  i  it 
is  clear  that  such  machinery  put  up  by  the  tenant  might 
be  removed  by  him.  The  bankrupts  were  the  reputed 
owners  of  the  machinery,  and  in  consequence  of  their 
being  so  considered,  obtained  extensive  credit.  We  are 
of  opinion,  therefore,  that  with  respect  to  machinery  of 
this  description,  erected  by  the  bankrupts  for  the  pur« 
poses  of  trade,  it  would  have  passed  to  the  executor  and 
not  to  the  heir,"  And  agaui  he  says,  after  reviewing  all 
the  decisions  on  the  subject,  ^^  Now  these  authorities 
lead  us  to  the  conclusion,  that  where  utensils  and  ma^ 
chinery  are  erected  by  the  owner  for  the  purposes  of 
trade  only,  in  a  neighbourhood  where  such  utensils  and 
machinery  as  these  would  commonly  have  been  removed, 
and  where  this  can  be  done  without  injury  to  the  inherit^ 
ance,  they  form  an  exception  to  the  general  rule,  and  are 
not  to  be  taken  as  part  of  the  inheritance,  but  as  personal 
estate."    Although  the  cases  of  Coombs  yf*Beaumant{d)' 


(a)  4  Sim.  326.  (6)  Ante,  709. 

(c)  3  Tyrw.  603 ;  S.  C.  2  Cromp.  &  Mees.  153. 

(d)  Ante,  709. 
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and^  BojfdeU  v*  M*Michel(a)  may  be  cited  against  us  in  U^^* 
some  respeetSi  yet,  we  contend,  that  the  doctrines  there  sT^e 
hid  down  in  broad  terms,  being  founded  on  principles  and^theiB* 
wroneously  said  to  be  contained  in  Bamy.Baier{b), 
are  to  a  certain  extent  objectionable.  It  is  supposed  that 
tb]0  latter  eaae  relates  to  all  fixtures ;  but  on  examining 
that  case,  it  will  be  found  that  the  question  of  tenant*^ 
fixtures  was  not  discussed.  To  say  that  no  fixtures  were 
gooda  and  obattels  within  the  statute,  as  in  Bcydell  v« 
M' Michel,  is  going  too  far.  All  that  can  be  maintained 
ia«  that  no  fixture^!  which  are  properly  regarded  as  land- 
lord's fixtures,  are  within  the  statute.  This  seems  to  be 
the  view  taken  of  the  subject  by  his  Honor  Sir  G.  Rose: 
for.  \xiEx part$  AttsHn{c)  that  learned  judge  says,  !^  I 
have  no  hesitation  in  saying,  that  where  fixtures  arf 
eapahle  of  removal,  as  between  landlord  and  tenant, 
>rltbottt  injury  to  the  freehold,  they  are  within  the  order 
And  disposition  of  the  bankrupt.*'  And  that  opinion  is 
adhered  to  in  J^«  parte  Wilson  {d).  Upon  the  whole* 
th^r^fore,  we  contendi  that  to  lay  down  such  a  rule  as 
that  no  fixtures  fall  within  the  statute  is  too  general,-«r 
^t  fixtures  such  as  are  usually  denominated  tenant's 
fixtures  (and  those  now  in  question  fall  under  that  de*" 
nOQiination)  pass  to  the  assignees  when  the  bankrupt  has 
tlMtm  in  his  possession  at  the  time  of  his  bsnkruptcy. 
We  say  the  true  criterion  Is,  whether  or  not  the  bank^ 
mpt  is  likely  to  acquire  credit  from  such  possession; 
and  that  this  qu^tipn  being  tried  by  such  a  test, 
must  entitle  |b0  aasignees  to  a  judgment  in  their  favour, 
•With  nigiurd  to  tbos^  things  wbieh  were  affixed  to  the 

(a)  3  Tyrw.  974  ;  S/C.  1  Ciomp.  Mees.  &  Roscoe,  177. 
(fr)  0  Eait,  2^16.  (e)  1  Ddac.  flc  Chit  208. 

<d)  4  Dea.  &  Chit,  155 ;  S.  C.  2  M.  &  A.  ei. 

3b2 
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1835.  freehold  since  the  date  of  the  mortgage  deed,  thosej  we 
ETpnie  maintain,  cannot  pass  by  the  deed  in  any  event,  as  they 
wt^^m.  ^^^^  no^  h&^G  ^^^^  within  the  contemplation  of  the 
parties  when  the  security  was  effected.  [JE^sAtne,  C.  J. 
Haye  you  any  authority  to  produce,  which  goes  so  fisur  as 
to  decide  that  where  the  mortgagor  alters  the  state  of  (jhe 
property  pledged,  the  security  of  the  mortgagee  does 
not  attach  ?]  (Upon  this  point,  the  cases  pf  Beck  y. 
Jt&bawia)  and  Longstaffv.  Meagoe(b)  were  referred  to*) 

The  counsel  for  the  respondent,  Mr.  Richards  and 
Mr.  ReynobU,  were  stopped  by  the  Court. . 

Erskine,  C.  J. — This  is  a  petition  by  the  assignees, 
praying  that  they  may  be  declared  entitled  to  certain 
fixtures,  which  were  in  the  bankrupt's  possession  at  the 
time  of  the  bankruptcy,  and  that,  they  having  been  sold, 
the  proceeds  may  be  paid  over  to  them  for  the  benefit  of 
the  general  body  of  creditors.  As  assignees  they  are 
entitled  to  all  the  property  of  the  bankrupt,  whether  re^d 
or  personal,  and  to  all  goods  or  chattels  whereof  he  was 
reputed  owner,  by  having  them  in  his  possession,  order, 
or  disposition,  by  the  consent  and  permission  of  the  toie 
owner  thereof  (c).  The  assignees  rest  their  claim  in  this 
case,  on  two  grounds.  It  is  said*  that  the  bankrupt  was  in 
fact  not  merely  the  possessor,  but  was  also  the  true.owner. 
That  though  they  admit  the  mortgage,  yet  the  fixtures 
were  not,  and  were  not  intended  to  be  included  therein. 
Some  of  the  articles Jn. question  were,  it  is  said,  fixed 
before  the  mortgage  was  granted,  and  some  after,  to 
which  latter  the  mortgagees  are  not  entitled :  and  it  is 
further  contended,  that  the  property  was  not  in  its  nature 

(a)  1  P.  W.  94.      (b)  4  Nev.  k  Man.  218.      (e)  6  Gm.  4.  c.  16.  s.  72. 
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within  the  denomination   of  fixtures,  but  consisted  of       1835. 

nothing  more  than  ordinary  furniture.    If  in  point  of      Ez  parte 

fkct  fldch  latter  proposition  were  established,  there  would     a^d^thert. 

be  an  end  of  the  question,  and  the  assignees  would  be 

clearly  entitled,  as  there  is  nothing  in  the  mortgage  that 

could  by  possibility  extend' to  mere  articles  of  furniture; 

and  if  there  were,  the  operation  of  the  72nd  section 

wotild  predominate.    But  certainly,  from  the  affidavits, 

the' articles  in  question  appear  to  be  fixtures.    They  are, 

for  the  most  part,  not  only  modelled  and  fitted  into  their 

respective  places  and  recessed,  but  are  also  fixed  there 

by  nails  and  plugs.     So  that  though  they  might  have 

been  mere  articles  of  furniture  in  the  first  instance,  they 

have  lost  that  character  and  have  become  fixtures.    A 

distinction  has  then  been  contended  for  between  landr 

Jord's  fixtures  and   tenant's  fixtures:  in  other  words, 

those  put  up  by  the  landlord  and  those  put  up  by  the 

tenant.  And  there  are  some  fixtures  of  each  description, 

which  the  law  says  the  tenant  cannot  remove.    The 

general  rule  once  was,  that  a  tenant  could  remove  nothing 

that  wa^  affixed  hj  him,  if  its  removal  would  cause  any 

detriment  to  the  fireehold.    In  favour  of  others,  as  well 

as  of  trade  fixtures^  great  relaxation  of  the  law  has  for 

some  time  been  admitted;    And  I  am  inclined  to  think, 

thfCt  if  the  fixtures  in  this  case  had  been  put  up  by  a 

party  other  than  the  owner  of  the  inheritance,  as  by  a 

tenant,  he  might  have  removed  them,  and  so  they  would 

pass  to  his  assignees  in  bankruptcy.     But  that  is  not 

the  present  case.    Again,  it  is  said  that  the  property  in 

question  did  not  pass  by  the  mortgage  deed.    Now  it 

always  appeared  to  me,  that  where  the  owner  of  the 

inheritance-  affixes  property  to  it,  it  becomes  a  fixture 

in  the  general  sen^e  of  the  term  and  part  of  the  freehold  i 
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1835.        and  if  the  inheritance  be  afterwards  sold  or  let,  it  goes 
'  Ex  parte      ^^^^  ^^^  freehold ;  and  I  confess  I  see  no  distinction 
Md'rthS.     fo^  this  purpose,  whether  the  deed  be  One  of  absolute 
conveyance,  lease  or  mortgage.     A  mortgage,  there- 
fore,  made  by  the   owner    of  the  inheritance   will, 
without  naming  them,  pa6s  all  the  fixtures  therein.    The 
case  6(£x  parte  Quincey{a)  was  cited  to  show  thai  such 
•things  would  not  pass  without  the  deed  evidenced  an 
intention  that  they  should  do  so.    In  that  case  there 
were  peculiar  circumstances,  and  I  do  jiot  think  that  the 
judge  who  decided  it  intended  to  lay  down  any  such 
general  proposition  so  as  to  upset  th^  dodtrine,  that 
where  the  owner  divests  himself  of  the  freehold^  he 
divests  himself  of  all  that  was  then  part  and  parcel  of 
the  freehold.    Again,  it  is  urged,  that  as  to  fliose  arti- 
cles which  were  attached  after  the  execution  of  the  mort^ 
gage  deed,  they  could  not  pass  to  the  mortgagee*    But 
there  has  not  been  cited  any  authority,  o^  even  dietum, 
for  such  a  proposition.    I  confess  I  know  no  caie  Which 
goes  so  far  as  to  determine  or  even  to  indmate  afi  opi* 
nion,  that  where  a  mortgagor  in  possession  altera  the 
premises  by  addition  or  otherwise,  the  mortgagee  shall 
not  take  the  benefit  of  such  alteration.    I  can  find  no 
distinction,  therefore,  substantially,  between  those  which 
Were  affixed  before^  and  those  affixed  after  the  date 
of  the  mortgage  deed*    In  this  point  of  view  also  I  am 
of  opinion  that  all  the  fixtures  alike  passed  to  the  mort- 
gagee.   Then  comes  the  question  of  how  far  the  mort^ 
gagee's  rights  were  afiected  by  the  bankrupt  having 
those  things  in  his  reputed  ownership*    Ttie  affidavits 
for  the  respondent,  I  see,  contend,  that  inasmuch  as  part 
of  the  property  on  which  these  fixtures  were,  was  let  to  a 
tenant,  and  another  part  was  occupied  by  thte  Dnlk  of 

(d)  1  Atk.  477. 
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Richmond,  as  a  friend  of  the  baQkrupti  without  payment  1835. 
of  any  rent,  therefore  the  bankrupt  could  not  be  said  to  ^x  parte 
be  in  possession  as  reputed  owner,  not  having  actual  and  others. 
possession.  But  I  oannot  agree  in  this  proposition*  It 
ie  DOtf  I  Conoeive,  necessary  that  actual  possession 
should  exist  in  order  to  let  in  the  doctrine  of  reputed 
ownership*  The  possession  of  the  tenant  and  of  the 
Jhike  of  Richmond  are  to  be  regarded  for  this  purpose 
as  the  actual  possession  of  the  bankrupt  himself,  as  the 
apparent  owner,  and,  but  for  the  mortgage,  as  the  real 
owner.  The  true  question  is,  were  or  were  not  these 
articles  goods  and  chattels  ?  Several  nicely  drawn  dis- 
tinctions have  been  raised  as  to  a  tenant's  and  a  mort* 
gagee's  right,  which  have  created  considerable  difficulty 
in  my  oiind  on  these  kind  of  cases.  The  common  law 
judges  seem  to  be  of  opinion  that  no  fixtures  whateveri 
if  they  be  actually  affixed  to  the  fireehold  at  the  time  of 
the  bankruptcy,  fidl  within  the  denomination  of  goods  and 
chattels,  as  in  the  cases  of  Coombs  v.  Beaumont  and 
BoydM  t.  M^ Michel  (fl).  In  the  last  especially  the 
question  was  as  to  the  right  of  the  assignee  in  bank" 
mptcy  to  stoves  and  such  like  things  affixed  by  the 
tenant ;  and  Barons  Parke  and  Aider  son  expressed  a 
decided  opinion  that  such  things  as  these  did  not  pass, 
on  the  broad  gf  ound  that  though  affixed  by  the  tenant 
and  he  had  a  right  to  remove  them  during  the  term,  yet 
being  at  the  bankruptcy  affixed  to  the  freehold,  they 
were  not  goods  and  chattels,  and  did  not  therefore  pass. 
In  oUier  cases^  as  in  Ruffordv.  Bishop  {Jb\  a  less  ex- 
tended principle  was  maintained.  But  it  is  unnecessary 
for  the  purposes  of  this  case  to  examine  the  correctness 
dt  these  varying  opinions.    Neither  do  I  think  that  the 

(a)  5ttpHa.  iff)  Supra. 
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1835.  opinion  of  his  Honor,  Sir  G.  Rae^  in  the  case  of 
ETparte  ^  parte  Austin  (a)  and  Ex  parte  Wilson  {b)  at  all  afiects 
^d*^**  the  question  now  to  be  considered.  His  opinion  was, 
that  tenant's  fixtures  would  pass  to  the  assignees.  In 
that  I  entirely  coincide.  But  here  the  circumstance 
that  the  bankrupt  mortgagor  was  the  owner  of  the  in- 
heritance, makes  all  the  difference.  In  Hubbard  v. 
Bag8kato(c),  the  Vice-Chancellor  expressly  draws  the 
distinction  between  those  things  affixed  by  the  owner 
and  those  affixed  by  the  tenant,  and  it  is  a  maxim  of  law 
that  things  affixed  by  the  owner  are  part  of  the  fireehold 
itself  (d).  If  this  be  so  (and  I  have  ho  doubt  on  the 
subject)  the  moment  the  bankrupt  in  this  case  affixed 
the  articles  in  question  to  the  freehold,  they  became  part 
of  the  corpus  of  the  freehold  itself,  and  passed  to  those 
who  had  a  right  by  his  assignment  of  it  under  the  mort- 
gage deed. '  In '  the  case  of  Ex  parte  Loyd,  re  Ogdenie)^ 
this  distinction  was  pointed  out  by  myself  in  my  judg- 
ment, to  which  I  still  adhere,  and  I  feel  myself  still 
bound  to  differ  with  the  learned  barons  in  Baydell  t. 
M* Michel,  in  the  extent  to  which  they  would  carry  it. 
No  case,  however,  has  gone  so  far  as  to  maintain  that 
goods  affixed  by  the  owner  of  the  freehold  are  capable 
of  retaining  the  character  of  chattels,  unless  they  be 
actually  severed  by  him.  Besides,  in  numerous  other 
cases,  the  contrary  is  fully  borne  out  by  those  of  Stewart 
V.  Lombe  (/)  and  Fagg  v.  Place  (g).  My  opinion  there- 
fore is,  that  as  these  fixtures  were  put  up  by  the  owner, 
they  are  not  goods  and  chattels  within  the  meaning  of 


(a)  Supra,        (b)  Supra,        (c)  Supra.       (d)  Amos  OD  Fixtures,  9; 

(0  3  Dea.  &  Cb.  765.    S.  C.  1  M.  &  A.  494. 

(/)  1  Brod.  &.BiDg.  506.    S.  C.  4  Mom,  281.  (g)  Svpr^i 
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the  act,  and  do  not  pass  to  the  assignees,  but  belong  to       1835. 
the  mortgagee  by  the  effect  of  the  mortgage  deed.  £x  parte 

Belchbb 


and  others* 


Sir  J.  Cross. — In  the  first  place,  it  is  contended  by 
thii  assignees/  that  the  property  in  question  could  not 
and'  wai8  not  intended  to  pass  by  the  deed.  But  I  think 
th^  contrary  position  is  clear,  namely,  that  a  deed  pur- 
porting to  pass  the  realty,  as  this  mortgage  deed  did, 
passed  also  all  that  was  affixed  to  it  In  all  the  cases 
th&i  have  arisen,  wherein  has  existed  any  difficulty,  the 
dispute  has  been  between  landlord  and  tenant ;  and  a 
difficult'  has  been  attempted  to  be  cast  into  this  by  the 
improper  use  of  the  term  **  tenant's  fixtures."  Here  there 
is  no  relation  of  landlord  and  tenant,  and  there  can  there- 
fore be  ho  tenant's  fixtures.  They  are  all  put  up  by  the 
owner  of*  the '  estate,  and  coming  within  the  doctrine  of 
law,  that  things  affixed  by  the  owner  become  part  of  the 
inheritance,  they  pass  by  the  mortgage  deed.  The  doc- 
trine of  expressio  unius  est  exclurio  alterius,  cannot  apply 
here :  for,  although  some  things  are  mentioned  in  this 
deed  in  the  nature  of  fixtures,  and  many  others  which 
the  assignees  now  claim  are  omitted  to  be  noticed,  yet 
none  need  have  been  mentioned,  as  the  conveyance  of 
the  land  itself  would  have  passed  all  that  is  attached  to 
it ;  and  such  mention  as  is  made  in  this  deed  of  things 
which  are  fixtures,  is  a  mere  usual  form  adopted  by  con- 
veyancers, not  as  being  necessary,  but  to  prevent  dis*" 
puted  that  might  otherwise  mse  between  persons  igno* 
rant  of  the  eflfebt  of  a  bare  conveylmce  of  the  land* 
I  therefore  think  the  property  in  all  the  fixtuites  is 
unquestionably  in  the  moVI;gagees.  Upon  the  question 
of  reputed  ownership,  I  do  not  find  that  the  evidence  is 
conclusive  of  the  ^t ;  and  therefore^  on  that  ground 
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1895. 

"EtpKlIt 

BfcLcnxm 
iM  othcrtt 


alone,  my  opinion  is  unfavotirabk  lo  the  aasigiieeB.  But 
even  had  that  been  established  in  evideneei  it  is  clear  to 
my  mind  that  the  6  Geo»  4t.  c.  16.  s.  72.  does  not  apply 
to  any  thing  attached  by  the  owner  of  the  ^Mndies. 
Upon  both  points  I  therefore  agree  with  his  Honof  the 
Chief  Judge.  '  There  may  be  some  artidea  d  minor 
value '  dumed  by  the  respondents^  whidi  may  tiim  oat 
not  td  be  fixtures ;  these  must  be  either  deten&ined  upon 
between  the  parties  themsdves,  or  die  if  it  ia  worth  thdr 
while  the jr  may  take  a  reference  upon  the  subject  The 
iron  fences  would  not  of  themselves  be  fixtures  if  tliey 
are  merely  oecasionally  used  in  one  partieular  place,  and 
are  removed  at  times  for  general  fimning  purposes}  but 
used,  as  they  appear  to  be,  as  a  permanent  fence,  like 
one  of  wood,  for  the  protecticm  of  the  shrubberies,  they 
assume  dl  the  character  of  fixturesi  and  pass  to  the 
mortgagees. 

Sir  G.  Rose  was  absent.  « 

The  petition  was  therefore  disnussedf  but  with- 
out costs. 


Ex  parte  Rkoharo  F.  €ai««— In  the  matter  of  Joaxra 

RiVEXa. 

The  petition  stated  that  the  petltbner,  as  petltionifig 
creditor,  employed  Biehard  Jordatif  Benrp  WariMhfi 
aiid  Ckrigicpker  Editard  DampUr^  of  Ware,  sotidtoia 
in  partnership,  to  issue  theilat  in  October  1884,  and  to 
^I'^b^auw  ^^  thereunder  as  the  peUtioiier's  solidtofi  down  to  Ae 
^  uTsoUdtor  ^'^^^  of  assigneesi  and  on  otker  matters  aiad  liosiiie« 

in  bankraptcy. 

emplovs  C,  a  solicitor  of  the  Co^  for  that  [mrpose.    B.  cannot  diiride  hii  bill  lo  as  |o  ex- 
clude from  tazatioA  the  otherwise  aitaataMe items  by  proewins  C'e  bill  of  oMSlQ  be  ttMi 
separately;  but  B/s  own  bill  and  C/s  mnst  form  one  bill,  so  that  all  may  be  taxed. 
Semble,  That  business  preperatoiy  to  striking  a  docket  is  taxable  in  bankruptcy. 


March  12. 

If  A,  employs 
B.  as  solicitor  in 
business,  the 
bill  for  which 
is  not  tax- 
able, and  also 
re<}uires  B.  to 
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fer  the  petitioner  as  Kis  solicitors.  That  the  bill  of  cosb  ^^^ 
of  the  petitioner,  as  petitioning  creditor^  was  made  out  Sx  mih 
by  Mr.  S.  Risky,  a  solicitor  of  the  Court  of  Review, 
and  taxed  by  the  Commissioner ;  and,  when  taxed,  was 
paid  to  tiUky  by  the  official  assignee ;  but  the  same 
was  done  nHthout  the  knowledge  of  the  petitioneTi  and 
without  any  coihmunication  with  him  upoii  the  subject 
That  the  bill  was  made  out  as  due  to  Kifl^,  but  tfutt 
he,  in  fiict,  only  acted  as  the  agent  for  Jordan,  WarU 
fuihy,  and  Dampier,  That  this  latter  firm  had  since 
delivered  another  bill  of  costs  to  the  petitioner,  alleged 
to  be  due  from  him  to  them,  in  which  there  were  charges 
relative  to  the  docket  and  bankruptcy,  and  which  were 
not  included  in  the  bill  of  costs  so  taxed  by  the  Com^ 
missioners  as  aforesaid.  The  last  bill  deliver^  to  the 
petitioner  had  remained  untaxed,  and  contained,  as 
alleged  by  the  petidoii,  extravagant  and  unreasonable 
charges.  The  petition  therefore  prayed  the  usual  ordei^ 
for  the  taxation  of  the  latter  bill  also. 

From  the  affidavits  it  further  appeared,  that  none  of  the 
firm  6[  Jordan  &  Co.  had  been  admitted  solicitors  of  the 
Court  of  Bankruptcy,  und  that  they  had  therefore  employed 
Ri$Iey  to  strike  the  docket.  The  bill  of  costs  delivered 
by  Jordan  &  Co.  related  entirety  to  matters  of  conV^y* 
ancing  (not  taxable),  excepting  a  fewiteins  incurred  pre^ 
pAratory  to  the  issuing  of  the  fiat.  The  envelope  o^n* 
Uining  that  bill  also  contained  the  bill  of  Iii$l^,  with  a 
note  in  the  following  words  •—"Messrs.  Jordan  &  Co. 
present  their  compliments  to  Mr.  Cau,  and  inclose  their 
bill  and  also  Mr.  Sisky\  which  has  been  forwarded  to 
them  for  that  purpose.'' 

Mr.  Russell,  for  the  petitioner.  The  Solicitors  eln^ 
ployed  by  the  petitioner  to  strike  the  docket  were  JoT'- 
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1835.  dan  &  Co.',  and  Riiley  was  berely  their  agent;  conse- 
Expitfte  q^ntly  as  between  Jordan  &  Co.  and  Ridey  and 
Cam.  ^jjg*  petitioner,  the  latter  was  responsible  solely  to 
Jordan  &  -  Co.  The  bill  for  striking  the  docket 
should  therefore  have  formed  part  of  the  bill  subse- 
quently delivered  by  Jordan  &  Co.,  and  they  were 
not*  Justified  in  splitting  their  bill  into  two  parts, 
one  including  the  taxable  and  the  other  the  untaxable 
items.  .  A'  solicitor  having  demands  on  items  taxable, 
and  items  not  tlocable,  is  bound  to  insert  the  whole  in 
one  bill,  which  bill  becomes  taxable;  and  he  cannot 
bring  an  action  in  the  first  instance  and  recover  for  the 
non-taxable  business,  so  as  to  avoid  having  the  latter 
portion  tax6d(a).  Moreover  this  bill  is  taxiaible  even 
standing  by  itself.  Ex  parte  Smith  (&),  a  bill  contain* 
ing  items  for  a  journey  to  procure  the  affidavit  of  debt, 
and  for  striking  the  docket,  were  held  taxable,  the  former 
item  being  said  by  Lord  jEZdtm  to  be  business  relating 
to  bankruptcy. 

Mr.  Bethell,  for  the  respondents.  It  is  decided  that 
business  done  in  bankruptcy  does  not  render  the  soli* 
citor^s  bill  for  the  same  taxable  under  the  stat  S  James 
1.  c.  7.  6. 1.  (c).  Such  a  bill  was  therefore  only  taxable 
under  the  summary  jurisdiction  of  the  Chancellor  sit- 
ting in   bankruptcy;  and  for   business  done  prior  to 

(a)  See  I.  Chit  (T.)  Ki  B.  Prac.  46 ;  ThwaiUt  v.  Maekenan,  3  C.  &  P. 
341 ;  I'Moo.  &  Eff.  199,  S.C. ;  Jamg$  ▼.  Child,  2  Crom.  &  J.  678 ;  WvdU 
V.  NiehoUtm,  4  B.  &  Ad.  469;  1  Ncv.  &  Man.  355,  per  Lord  Tenterdeni 
Smith  V.  Tayhr,  7  Bing.  259  ;  5  Moo.  &  P.  66  ;  Hill  ▼.  Humphrtyi,  2  B. 
Ac  Pi  343 ;  WinUr  ¥.  Pkyne,  6  T.  R.  645  ',  Peake,  102. 

(6)  6  Ves.  706. 

(c)  CtvwdBr  y.  DavU,  3  G.  &  J.  433 ;  HanUUm  v.  Pitt,  7  Bing.  232  i 
4  Moo.  &  P.  878 ;  1  DowL  P.  C.  210,  S.  C. ;  Burton  ▼•  ChaUerUm,  3  B$ 
jc  Aid.  486.    And  see  1  Chit.  (T.)  K.  B.  Prac;  45; 
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striking  the  docket  the  Chancellor  bad  no  jurisdiction       -ISSS. 
even  to  tax  the  bill^  because  it  was  not  till  the  docket   .   Ex  parte 
was  struck  that  any  jurisdiction  was  given.    In  JEx  parte  ^''* 

Smiih  (a)  one  item  was  clearly  taxable,  and  that  may  have 
induced  Lord  Eldon  to  consider  the  prior  items  drawn 
with  it  Into  the  doctrine  of  taxation. .  The  p<Hnt.set  up 
at  this  period  by  the  petitioner  would  at  most  b^  fairly 
open  to  argument,  had  those  portions  of  the  entire  bill, 
which  were  taxable,  remained  unliqui4ated ;  but  the  cir- 
cumstance of  their  having  been  taxed  as  well  a?  J^d, 
puts  at  once  an  end  to  the  question.  The.  only  remedy 
of  a  petitioning  creditor  in  regard  to  the  taxation  of 
costs,  is,  in  the  instance  and  according  to  the  mode 
pointed  put  by  the  6  Geo.  4.  c.  16.  s.  14.  and  that  does 
not  extend  to  the  subject-matter  of  this  petition.  TJie 
words  of  that  section  are,  '^  that  the  petitioning  creditor 
shall,  at  his  own  cost,  sue  forth  and  prosecute  the  com- 
mission until  the  chouje  of  assignees ;  and  the  comqiis- 
sioners  shall,  at  the  meeting  for  such  choice,  ascertain 
those  costs,  and  by  writing  under  their  hands  direct  the 
assignee;,  &c.,  to  reimburse,  &c.,  such  costs,  8ie.**  By 
these  words  all  other  costs  besides  those  with  which  the 
estate  is  to  be  burthened,  are  excluded  from  the  provi* 
sion  ^  for  taxation.  In  Ex  parte  Wilson  (Jk)  also,  it  was 
held  that  the  Court  of  Chancery  sitting  in  bankruptcy 
had  no  jurisdiction  in  bankruptcy  to  order  the  petitioning 
creditor  to  pay  the  solicitor  his  bill  of  costs  up  to  the 
choice  of  assignees  i  and  by  a  parity  of  reasoning,  the 
Court  cannot  order  the  taxation  of  such  bill  between  the 
solicitor  and  the  petitioning  creditor. 

'  Mr.  Russell  was  not  called  on  to  reply. 

(a)  6  Ves.  706.  (h)  Buck,  476. 
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16M.  Eboune  C.  J.— The  only  doubt  which  erer  existed 

sTMutB  in  iny  mind  aa  to  the  decision  we  should  gi?e  in  this 
CMOi  arose  from  not  clearly  seeing  whether  lUsky  was 
employed  or  adopted  by  the  petitioner  as  his  soUdtor, 
or  whether^  on  the  other  handi  Jordan  &  Co.  were 
tinployed  entirely  and  solely  by  the  petitioner,  and  they 
employed  RiMhy  as  ilieir^  and  not  the  petitioner's  agent 
Butt  on  looking  into  the  affidavits,  it  is  very  manifest 
that  he  was  simply  the  agent  of  Jordan  &  Co.,  and  that 
they  procured  him  to  do  the  business  under  the  fial» 
because  they,  not  being  admitted  solicitors  of  the  Court 
itf  Bankruptcy,  were  of  themselves  unable  toaetjn  the 
business  ostensibly.  In  the  bill  which  is  the  subject  of 
this  petition,  ni^nely,  that  for  business  done  de  faeio  by 
Jordan  6,  Co*  only^  there  are  charges  some  for  business 
relitiog  to  bankruptcy,  some  having  no  reference  to  it 
I  think  it  beyond  doubt  that  those  items  which  were  fer 
steps  relative  to  the  bankruptcy,  ^though  prdiminaiy  to 
the  fiat,  are  strictly  items  for  business  done  in  bank* 
ruptpyt  and  it  has  been  over  and  over -again  decided, 
'  tbtt  a  solicitor  having  a  demand  fer  business,  part  of 
which  is  taxable  and  part  not,  cannot  split  and  subf 
$vide  his  bill  so  as  to  avoid  tai^ation  of  the  whole }  and 
therefore  that  if  there  be  one  taxable  item  in  a  bill,  the 

« 

whole  becomes  sulgec|  to  the  client's  right  to  have  it 
taxed*  In  what  Court  then  is  the  bill  taxable?  It 
certainly,  contains  items  only  incurred  for  matters  in 
bankruptoy,  which  are  taxable ;  and  thiSf  therefinre,  b 
tbo  proper  tribunal  before  which  the  object  of  the  peti« 
tion  can  be  attained*  But  an  olgectioa  is  raised  beeanse 
the  14th  section  of  the  Bankrupt  Act  points  out  one  sub- 
ject and  mode  of  taxation.  But  that  clause  only  refers 
to  and  ascertains  the  costs  incurred  by  the  petitioning 
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creditor  for  the  benefit  of  the  estate,  and  to  which  the        ISSS. 
estate  is  liable ;  and  there  is  no  inference  to  be  drawn       Ex  parte 

Cass* 

firomit  that  I  can  discover  preclusive  of  our  entertaining 
and  granting  the  present  application. 

Sir  J.  Cross. — I  enthrely  agree  in  that  which  has  just 
fallen  from  his  Honor  the  Chief  Judge.  There  is 
nothing  in  the  clause  fai  question  which  can  lead  me  to 
suppose  that  it  vas  intended  (p  provide  for  the  settle- 
ment  of  the  question  of  taxation  between  the  solicitor 
apd  the  petitionmg  creditor;  but  H  is  as[  betw^n  the 
petitioning  creditor  ai^d  the  estatei  tp  ascertain  how  much 
the  estate  «bal}  reimburse  to  tb^  potitioning  creditor, 
that  that  part  of  the  clause  is  introduced,  Many  items 
may  be  struck  out  of  that  bill  to  which  the  solicitor  may 
be  entitled  as  agfunst  the  petitioning  creditor,  who  em«- 
ploys  him,  though  the  petitioning  creditor  is  not  allowed 
to  charge  them  against  the  estate;  and  in  Uk^  manner 
those  items  may  be  the  subject  of  taxation  between  the 
solicitor  aud  the  petitioning  creditor,  It  would  be  mon* 
strous  to  sayi  that  all  items  which  the  Commissioners 
strike  out  of  the  petitioning  creditor's  bill  as  not  chfurge* 
aUe  against  the  estatCi  must  be  paid  to  the  aplicitor 
without  any  sort  of  check  in  the  shape  of  taxation.  I 
therefore  agree  that  the  prayer  of  this  petition  must  be 
grantedt 

Sir  G.  Rose  concurred. 

The  Court  made  the  usual  order  for  taxation. 
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1895. 


A^H  22. 


MEMORANDUM. 

Mr.  Alexander  was  thb  day  called  within  the.  bar, 
and  took  his  seat  accordingly. 


Ex  parte  Bqaedman. — In  the  matter  of  Boardman. 

A^  23.  r—  . 

Fiat  will  not  be  X HIS  was  a  petition  to  supersede  a  fiat  by  consent  of 
^:Z^  all  the  creditors,  who  had  proved,  they  »:cepting  a  com- 
daitfM^Gc^  position  under  the  6  Geo.  4.  c.  16.  ss.  133, 1S4.  Two 
i34i)ttnSitfter  n^^Gtings  had  been  appointed  by  the  Commissioneri 
^^j^^        according  to  the  1  &  2  fVill  4.  c.  66.  s.  20 ;  one  only 

of  which  had  taken  placOi  the  assignees  being  then 
chosen,  but  the  time  for  the  second  meeting  had  not  jet 
arrived* 


Mr.  Ayrton  for  the  petition. 

The  Court,  however,  thought  that  the  second  meet- 
ing under  the  new  Court  Act  must  now  be  regarded  as 
the  third  meeting  under  the  law  as  it  formerly  stood : 
prior  to  which,  according  to  the  pre-existing  practice, 
a  commission  could  not  be  superseded  by  consent,  since 
other  creditors  might  come -in  at  the  last  meeting  whose 
assent  might  not  be  conceded ;  and  therefore  the  appli* 
cation  was  refused. 
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Ex  parte  Ellison. —  In  the  matter  of  Bloxham.  .* 


In  this  case  a  question  arose  whether  the  Court  had  Q«(pr«,  if  tbe  C. 
jurisdiction  to  entertain  a  petition  seeking  the  delivering  Uon  to  cntenaio 
up  of  a  specific  chattel.  1^^^^^% 

of  specific  chat- 
lel.    It  has,  if 

The  Court  said,  that  if  the  respondent  would  consent  P^^i^  reapond- 

'  *  entcooseotto 

to  be  bound  by  the  decision,  they  were  perfectly  com-  ^  bound.    But 

•^  .^  *  .^  respondent  be- 

petent  to  decide,  and  ready  to  hear  the  petition;  but  ing  trustee  can- 
not consent. 
Otherwise  tbey  could  not  do  so ;  but  suggested,  that  as 

tlie  respondent  was  a  trustee,  it  was  not  competent  to 

bim  to  give  such  consent 


Ex  parte  Emanuel  Mendel,  Daniel  Hughes,  and 
and  James    Hughes,   creditors. — In   the  matter  of 
^  Thomas  Hughes. 

This  petition  stated  that  the  fiat  issued  the  25th  April  Trusted  under 
1834,  on  the  petition  of  J.  Lomax,  and  that  Messrs.  to  manage^'pro- 
Llngard  &  Vaughan  were  solicitors  to  the  petitioning  Jf ^^iJJjre  "tof* 
creditor.     That  about  the  12th  and  13th  May  1834,  the  pro^ctUie  trust. 

^  '  issue  a  fiat 

bankrupt  assigned  all  his  personal  estate  and  effects  to  J*^°**  ***? 
Edward  Hamer^  William  Dakin,  James  Lomas^  Patrick  thereby  prevent 

.  .        .  creditors  dis- 

UTageey  and  William  Deariy  in  trust  for  the  equal  benefit  senting  from  the 

^^  ■  .      ,  trust  deed  from 

of  his    creditors.     That    under   that    assignment,   the  issuing  an  ad- 

;       .        •       11  11.'  1  -1  1.1.    verse  fiat.    The 

trustees  collected  his  estate    and  carried  on  his  busi-  trustees  con- 
tinue to  manage 


'1  •ii*ii*  1  P  »uui;  tw  iu«iJ 

ness,  and  received  and  paid  divers  large  sums  of  money,  the  property 

l^j   u^.--Ui. J ij    ^x» J    A^   i.1 1 ' J  ' under tnetri 


trust 
not 


and  bought  and  sold  of  and  to  themselves  ;  and  upon  ^^^  and  do 
their  transactions  under  the  trust,  they  became,  at  the  cute^Se^fiatthan 
issuing  of  the  liat,  greatly  indebted  to  the  estate  of  the  by  getting  them- 

^  '  o  ./  selves  appointed 

bankrupt.    That  the  bankrupt  was  at  that  time,  and  still  ^signees.  Upon 

^  .  petition  of  the 

adverse  creditors  to  annul  that  fiat  and  issue  an  effective  one.  held,  that  without  reference  to 
tbaic  conduct,  the  trustees  roust  be  removed  from  the  ofiice  of  assignees  in  order  to  take  the 
accounts  against  them  as  trustees. 

The  Court  will  order  a  reference  to  inquire  if  it  is  proper  to  carry  on  the  bankrupfs  busi- 
ness, although  some  of  the  creditors  dissent,  but  they  will  have  liberty  to  prosecute  the  order. 
VOL.  IV.  3  c 


amd9^tM%, 
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1835.  continued  indebted  to  the  petitioners  respectively,  in 
Kiptr^e  debts  amounting  to  about  1959/.  That  the  trust  deed 
was  presented  to  Emanuel  Mendel  for  his  execution^  and 
Ids,  in  the  pound  was  offered  to  him,  which  he  refused. 
That  the  trustees,  shortly  after  executing  the  trust  deed, 
paid  to  Patrick  Magee  200Z.,  on  account  of  bis  debt. 
That  LomaXf  and  Mr.  Seddon,  the  solicitor  for  the  trus- 
tees, shorUy  afterwards  called  upon  Mendel  and  offered 
him  170L  in  discharge  of  his  debt,  which  Mendel  re- 
fused to  accept,  and  informed  them  that  he  would  sue 
the  bankrupt  or  issue  a  fiat  against  him;  whereupon 
Seddan  stated  that  he  had  struck  a  docket  against 
the  bankrupt,  and  should  proceed  to  open  it,  unless 
all  the  creditor*  would  come  to  an  arrangement  or 
composition.  That  the  fiat  so  issued  on  the  S5th 
April  1834,  was  annulled  for  want  of  prosecution, 
and  another  fiat  was  issued  on  the  29th  May  fol- 
lowing, on  the  petition  of  Dakin,  by  Seddon,  as  his 
solicitor.  That  this  fiat  was  also  annulled  for  want 
of  prosecution,  and  another  issued  on  the  petition  of 
Homer,  by  the  same  solicitor,  on  tibie  Srd  July  following, 
which  was  in  like  manner  annulled^  and  another  issued 
at  the  suit  of  WarburtoUy  by  Mr.  Coates^  as  his  solicitor ; 
which  was  again  annulled  in  like  manner^  and  another 
issued  on  the  petition  of  Lomaxy  by  Seddon^  as  his  soli- 
citor ;  and  which  fiat  was  the  one  in  prosecution  at  the 
time  of  presentiug  the  present  petition.  That  the  peti- 
tioners were  desirous  to  issue  a  fiat,  but  could  not  by 
reason  of  the  existence  from  time  to  time  of  those  before 
mentioned.  That  the  petitioners  believed  such  fiats  had 
been  issued  to  compel  the  creditors  to  accept  a  composi- 
tion, and  not  for  the  legitimate  purpose  of  working  any 
one  of  them  for  the  benefit  of  the  creditors.     That  at  a 


CASES  IN  BANKRUPTCY.  727 

kneetiog'  in  October  for  that  purposci  Hamety  Dakin^  1835. 
£amax,  and  Magee^  were  chosen  assignees,  the  peti-  Ex  parte 
tioners  Mendel  and  Daniel  Hughes  dissenting.  That  at  a^d'X^t. 
that  meeting  a  question  was  pnt  by  the  Commissioners 
Co  the  assignees,  as  to  where  they  would  wish  the  money 
arising  from  the  bankrupt's  estate  to  be  deposited ;  upon 
which  the  solicitor,  Mr.  Seddan,  &xed  upon  the  North* 
em  and  Central  Bank  of  England  for  that  purpose,  the 
•»d  assignees  then  stating  that  they  were  not  interested 
in  sueh  bank.  That  the  petitioners  had  since  discoTcred 
that  Lamax  was  one  of  the  proprietors  of  the  said  bank. 
That  the  said  assignees,  being  also  the  trustees,  settled 
their  accounts  as  trustees  with  themselves  as  assignees, 
and  as  sueh  assignees  released  themselves  as  trustees; 
and  that  thereby  a  great  loss  accrued  to  the  bankrupt's 
estate.  That  the  object  of  the  assignees  in  getting 
ihemscAtM  appointed  was  to  carry  on  the  bank- 
rupt's Imsiness  for  their  own  benefit,  and  to  release 
themselves  as  trustees ;  and  that  they  had  accordingly 
so  carried  on  the  business  and  applied  large  portions  of 
the  bankrupt's  estate  for  that  purpose,  instead  of  making 
a  dividend  among  the  creditors.  That  the  assignees 
had  laid  dot,  and  were  still  about  to  do  so,  large  sums, 
part  of  the  said  estate,  upon  the  mill  and  works  of  the 
bankrupt,  which  was  wholly  unwarranted.  That  they 
had  obtained  the  assent  of  some  of  the  creators  to  Gei<- 
tam  resobriaons  to  enable  them  to  do  so,  but  that  such 
ament  was  given  by  the  credltom  in  ignorance  dS  the 
assignees'  conduct,  and  that  the  assigncses  bad  carried 
Oft  a  system  of  buying  and  selling  to  aad  from  the 
estate,  in  direct  breach  of  their  duty  as  assigaees,  for 
their  own  benefit ;  the  petitioners  tlierelore  prayed  that 

3c2 
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1855.  Hamer^  Dakin,  Lomax,  and  Magee  might  be  removed 
KTjmrto  ^^^  Other  assignees  chosen ;  and  that  they  might  be  re- 
aodother^.  strained  from  voting  in  the  new  choice,  and  for  an  ac- 
count of  all  their  receipts  in  respect  of  the  said  estate, 
from  the  date  of  the  trust  deed  or  prior  thereto,  and  for 
a  general  account  and  repayment  to  the  new  assignees 
of  the  SOOZ.  paid  to  Magety  and  to  charge  the  assignees 
with  all  losses  occasioned  by  their  mode  of  dealing  with 
the  bankrupt's  estate.  It  will  be  observed  that  Dean^ 
one  of  the  trustees,  was  not  appointed  one  of  the  as- 
signees. Several  affidavits  were  filed  on  behalf  of  the 
respondents,  tending  to  show  that  they  had  only  been 
actuated  by  fair  and  proper  motives  for  the  benefit  oi 
the  general  creditors,  in  the  line  of  conduct  adopted  by 
them. 

Mr.  Swanston  and  Mr.  Bethell^  for  the  petition,  stated 
the  foregoing  circumstances  from  the  petition,  and  were 
then  stopped  by  the  Court. 

Sir  G.  Rose. — The  main  facts  of  this  petition  being 
taken  to  be  true, .  namely,  that  the  assignees  were  the 
.parties  who  acted  as  trustees  and  liable  to  be  called  on 
to  account,  it  is  quite  clear  what  must  be  our  result  of 
this  petition.  The  Court  in  directing  an  account  must 
remove  the  present  assignees.  We  cannot,  for  one 
instant,  sanction  the  trustees  acting  as  assignees.  We 
mu^t  take  the  management  out  of  their  hands.  They 
are  here  the  same  parties  who  are  subject  to  account, 
and  whose  duty  it  is  to  enforce  that  account  And  it 
is  an  universal  rule,  that  such  conflict  of  duty  cannot  bb 
allowed.    Without  the  least  regurd  to  the  conduct  of 
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these  parties,  whether  proper  or  improper,  this  is  the        1835. 

only  course.  Ex  parte 

Mendel 


•nd  others. 


Mr.  Anderdon  and  Mr.  Bacon  for  the  respondents, 
the  assignees.  As  far  as  concerns  the  rendering  of  ac- 
counts, vFe  are  perfectly  ready  to  accede  to  that  part  of 
the  prayer.  But  we  object  to  the  removal  of.  the'  as- 
signees, because  we  maintain  that  there  is  no  ground  for 
it.  As  regards  our  mode  of  dealing  with  the  estate,  that 
was  sanctioned  by  the  entire  body  of  the' creditors  of  the 
bankrupt,  excepting  only  the  present  petitioners.  This 
case  is  precisely  that  of  Ex  parte  Steele^  re  Eddte* 
ston  (a),  and  in  that  case  the  assignees  were  not  removed 
by  the  Court.  Here  have  been  the  purest  motives  to 
act  for  the  benefit  of  the  estate,  evidenced  indeed 
by  the  state  of  the  property.  At  the  time  these  as- 
signees entered  into  their  ofiice  of  trustees  under  the 
trust  estate,  the  bankrupt's  assets  amounted  to  no  more 
than  S9L  There  was  a  large  debt,  besides  others,  due 
to  the  excise,  and  nothing  existed  to  pay  even  that,* 
which  having  priority  would  have  swept  away  every 
thing,  if  the  estate  had  then  been  brought  to  the  hammer 
under  the  fiat.  That  debt  has  been  paid  off  by  the  exer- 
tions of  the  assignees,  and  it  cannot  be  denied  that  they 
have,  by  their  mode  of  dealing,  produced  a  profit  to  the 
estate.  But  even  if  a  loss  had  accrued,  they  could  not 
be  responsible  beyond  the  amount  of  the  assets  of  the 
bankrupt  at  the  time  they  originally  took  the  affairs  in 
hand.     We  say,  that  there  is  no  ground  whatever  for 

(a)  C.  R.  May  1834.  In  this  case  I  was  counsel,  and  it  certainly  occurred 
to  me  that,  from  the  mode  in  which  the  assignees  had  dealt  with  the  pro* 
perty,  there  were  ample  grounds  for  their  removal,  but  the  point  was  given 
up,  and  a  reference  to  take  the  account  was  agreed  upon  without  argument 
as  to  the  removal  of  the  assignees. — E,  C, 
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1835.        this  petition  being  filed.     Had  the  demands  of  die  peci- 

Ki  parte       tioners  been  confined,  as  they  ought  to  have  been,  to  ibe 

%iMi^o«hen,     inspection  of  our  accounts,  they  might  have  been,  and 

were  open  to  them  at  all  times.    This,  therefore,  has  not 

even  the  refiisal  to  render  accounts  to  warrant  it. 


Sir  G.  Rose. — The  degree  of  culpability  on  the  part 
of  the  assignees,  as  to  their  mode  of  dealing  with  this 
property,  mast  not  be  supposed  to  weigh  at  all  in  thia 
matter.  That  is  a  subject  to  be  considered  with  refier* 
ence  to  the  quantum  with  which  these  parties  are  to  be 
charged ;  and  a  reference  as  to  the  degree  of  acquieacenoe 
by  the  creditors  in  their  line  of  conduct,  and  as  to  how 
far  they  were  justified  in  pursuing  it,  will  easily  ascertain 
it.  But  I  repeat,  that  the  taking  of  the  accounts  being 
one  necessary  step  in  justice  to  this  petition,  it  is  impos- 
sible that  the  Court  can  allow  the  assignees  to  remain 
in  a  situation  where  they  may  be  swerved  firom  dieir 
duties  as  regards  the  interest  of  the  bankrupt's  estate* 
They  stand  here  as  trustees  opposed  to  themselves  as 
asMgnees.  In  the  case  of  JEx  parte  SteeU,  re  Edilt* 
sUm  (a)  there  was  no  trusteeship  in  question,  and  die 
question  was  simply,  whether  the  assignees  had  it»< 
dered  themselves  personally  responsible  from  their  mode 
of  dealing  with  the  property.  It  would  be  no  answer  in 
the  mouths  of  the  trustees,  if  a  suit  were  commenced 
against  them  relative  to  their  dealings  in  relation  to  the 
trust,  to  state,  that  the  trust  deed  was  rendered  null  and 
void  by  the  fiat.  They  must  account,  even  if  an  oflfer 
were  made  (these  circumstances  being  known  to  us)  to 
pay  all  the  opposing  creditors  in  full  (6),  we  could  not 

(a)  Supra,  (h)  This  offer  was  iq  fact  made. 
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.sanction  it^  we  must  look  to  the  benefit  of  Creditor^  in        1833. 
general  upon  principles  of  public  policy.  Ezpaiie 

Mbndkl 

Mr.  SwanstoH,  in  reply,  was  stopped. 

ErskinEi  C.  J. — It  has  all  along  appeared  to  me 
that  we  are  bound  to  direct  an  account  to  be  taken  in 
this  caae»  and  that  the  persons  who  are  now  assigneefe, 
and  were  formerly  trustees,  must  account  as  asilignees 
and  also  as  trustees*  Because  this  flat»  though  issued 
long  after  the  execution  of  the  trust  deed  under  which 
these  a^ignees  acted  as  trustees^  must  ovet-ride  all  the 
transactions  under  the  deed;  inasmuch  as  the  act  of 
bankruptcy  on  which  the  original  fiat  issued  was 
Anterior  thereto ;  and  from  the  first  moment  therefore 
of  the  interference  of  these  parties  in  the  property,  they 
were  liable  to  account  in  bankruptcy  for  their  dealings 
with  it.  I  have  felt  great  anxiety  in  this  case  not 
to  remove  the  assignees,  if  I  could  see  my  way  to 
retain  them  with  justice ;  because  although  they  have 
been  guilty  of  improper  conduct,  as  respects  the  number 
of  fiats  they  have  caused  to  issue  without  having  any 
real  and  bond  fide  intention  to  prosecute  them  until  they 
were  forced  thereto  by  these  petitioners ;  yet  as  it  at 
present  seems  to  me  that  their  only  object  was  to  work 
tbe  property  for  the  general  benefit  of  the  creditors,  and 
not  for  their  own  individual  benefit,  which  they  did  not 
appear  at  aJl  to  have  in  view,  to  the  exclusion  of  other 
creditors,  I  certainly  have  felt  a  great  disinclination,  by 
their  immediate  removal,  to  prevent  the  working  out  the 
remedy  which  it  was  their  object  to  attain.  They  have 
now,  it  appears,  rendered  themselves  personaUy  respo»- 
aible  to  a  conaiderable  extent,  from  the  risk  of  which  they 
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1835.  might  fairly  save  themselves  by  continuing  to  trade  witti 
Rx  parte  ^^^  property  as  they  have  hkhertadone.  Nevertheless,  I 
and'othera  Cannot  see  how  such  removal  can  be  avoided.  It  would 
have  been  extremely  difScuk  to  do  so,  eveir  if  Dean 
had  been  one  of  the  assignees  as  well  as  trustee.  But 
as  he  does  not  appear  to  be  vested  with  such  double 
capacity,  it  is  impossible  to  avoid  directing  a  new  choice. 
I  regret  we  are  forced  to  come  to  ^his  decision,  as  ft 
may  be  fraught  with  some  personal  hardship  to  the 
assignees.  But  if  such  hardship  should  fall  upon  them, 
they  have  brought  it  upon  themselves  from  the  very 
beginning,  having  carried  on  this  business  under  the 
deed  instead  of  working  out  the  fiats  in  due  course  of 
law,  as  they  ought  to  have  done.  The  only  way  in 
which  this  Court  can  do  justice  to  creditors  who  are 
absent,  is  by  the  removal  of  the  present  assignees  ;  and 
it  will  be  for  the  assignees,  to  be  newly  chosen,  to 
carry  into  execution  the  order  of  the  Court  properly. 

Sir  J.  Cross. — The  original  act  of  bankruptcy  on 
which  this  fiat  is  based,  was  committed  in  or  anterior 
to  the  early  part  of  April  1834,  and  one  of  the  present 
assignees,  Lomax,  struck  the  docket,  which  was  the 
foundation  of  the  fiat  that  at  that  time  was  issued, 
with  his  eyes  open ;  and  known,  as  these  and  foregoing 
circumstances  must  have  been,  to  all  the  present  as- 
signees, that  fiat  is  treated  as  a  nullity,  and  a  deed  of 
trust  is  executed  and  acted  on  in  preference.  To  what 
extent  that  was  then  acted  upon  does  not  appear,  or 
whether  Deauy  the  fifth  trustee,  ever  interfered.  But  it 
IS  quite  clear,  that  four  of  the  trustees,  who  are  now  the 
assignees,  when  appointed  as  assignees,  acknowledged 
their  acts  done  in  the  capacity  of  trustees,^  and  now  re- 
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main  responsible  for  those  acts.  It  does  not  seem  to  1835/ 
tne  that  Dean  is  a  necessary  party  to  this  proceeding,  KTparte 
unless  it  turns  out  that  the  four  trustees,  who  are  the  Mbnof.l 
assignees  before  the  Court,  are  not  capable  of  answering 
any  deficiency  to  the  estate,  in  which  case  Dean  must 
be  resorted  to.  It  is  not  disputed  that  the  assignees 
had  some  authority  for  carrying  on  the  trade.  But  what 
the  Court  is  bound  to  object  to  is,  that  they  do  those 
things  as  trustees  which  are  unwarrantable  in  them  in 
their  <:haracter  of  assignees ;  and  therefore  they  must 
be  removed.  There  is  certainly  an  obj^tion  and  diffi« 
culty  to  the  removal,  arising  from  the  danger  of  stopping 
the  trade^  the  carrying  on  of  which  was  sanctioned  by 
•the  majority  of  the  creditors  ;  but  if  they  be  not  removed 
till  a  fair  time  has  elapsed  for  the  appointment  of  others 
in  their  stead,  that  objection  is  obviated.  I  therefore 
entirely  concur  with  the  Chief  Judge;  that  the  removal 
of  the  present  assignees  is  inevitable. 

Sir  G.  Rose. — The  offer  now  made  by  the  respond- 
ents is  fair  and  just  on  their  parts  (a).  But  the  Court 
can  be  no  party  to  any  such  arrangement ;  but,  on  the 
contrary,  is  bound  to  defeat  it.  If  this  arrangement  had 
extended  to  affect  the  property  of  the  petitioners  only, 
then  the  Court  might  have  been  bound  to  acquiesce ; 
but  where  it  is  incident  to  the  administration  of  assets. 


.  (a)  Hie  respondents'  proposed  minutes  were  as  follows  :~To  pay  all  the 
debts  of  the  petitioners,  and  the  other  creditors,  in  full  \  or  an  inquiry  what 
creditors  acquiesced  in  the  mode  of  management ;  what  loss  accrued  there* 
from  to  the  estate  ;  declare  respondents  liable  to  make  good  the  loss  to  all 
«zcept  diose  creditors  who  so  acquiesced.  The  master  to  examine,  £cc. 
The  petitioners  to  conduct  the  inquiry  and  taking  of  the  accounts.  As- 
signees to  be  restrained  from  Kiterfering.  Reserving  further  directions  and 
costs. 
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1835.  the  Court  is  boOnd^  as  it  always  does^  to  discourage  it 
eT^hs  Take  the  case  of  an  attempted  arrangement  to  super- 
wdX's.  «5d«  *  commission,  or  to  promote  the  bankrupt's  obtain- 
ing  his  certificate  prematurely,  or  to  afiect  the  general 
rights  touching  the  distribution  of  unclaimed  dividends 
of  the  general  body  of  creditors,  if  even  one  absent 
creditor  is  likely  to  be  prejudiced,  the  Court  ipso  motu 
is  bound  to  set  its  face  against  it.  The  present  is  in 
fact  tantamount  in  this  respect  to  a  petition  on  behalf  of 
all  the  creditors,  and  the  Court  must  look  to  the  general 
interests,  and  not  suffer  inquiries  to  be  smothered  by 
any  arrangement  with  two  or  three  such  creditors.  The 
order  must  therefore  be,  that  a  new  choice  shall  take 
place,  with  the  usual  directions  restraining  the  respond- 
ents from  voting  or  interfering  in  the  choice ;  that  the 
bankrupt's  estate,  in  taking  the  accounts,  ought  not  to 
be  charged  with  the  costs  of  any  fiat,  other  than  that 
now  in  prosecution.  Inquire  whether  the  carrying  oa 
of  the  business  has  been,  and  is,  for  the  benefit 
of  the  bankrupt's  estate,  or  has  been  so  carried  on 
with  the  consent  or  subsequent  approbation  of  the 
creditors,  any  or  either,  or  which  of  them,  and  whether 
it  will  be  for  the  benefit  of  the  estate  to  carry  on  the 
same.  Separate  report  on  this  last  item  of  inquiry,  and, 
till  report,  let  respondents  be  at  liberty  to  continue  po»- 
pession  and  to  carry  on  the  business.  Inquiry  whether 
the  sums  laid  out  or  agreed  to  be  laid  out,  or  the  expense 
incurred  upon  the  mill  and  works  and  on  the  water- 
mill,  has  been  properly  and  beneficially  incurred  with 
the  consent,  &c.,  of  creditors,  any  and  which.  A  like 
inquiry  as  to  the  buying  and  selling.  Liberty  to  state 
special  circumstances.  Reserve  .further  directions  and 
costs. 
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What  the  parties  may  do  with  this  order  by  arrange-        ^SS5. 
ment  oat  of  Court,  when  they  hate  it,  this  Court  has       ETparre 
nothing  to  do  with.  Jj^^^ 

Mr.  Staanston.  The  Court  has  no  jurisdiction  to 
direct  an  inquiry,  if  it  was  beneficial  to  the  estate  of 
the  bankrupt  to  carry  on  the  trade.  The  object  of  the 
bankrupt  laws  is  immediate  distribution  of  the  bankrupt's 
property,  and  whatever  the  amount  may  be,  however 
small,  the  Court  muat  see  it  distributed,  and  cannot 
countenance  any  delay  unless  assented  to  by  every 
one  of  the  creditors.  We  throughout  have  objected  to 
any  such  arrangement. 

Per  Curiam. — The  resolution  of  so  large  a  majority 
of  creditors  seems  to  have  been  fair  and  provident. 

Mr.  Swanston.  But  the  creditors  who  were  not  pre- 
sent, can  in  nowise  be  bound  by  them. 

Per  Curiam. — Then  any  creditor  who  is,  or  may 
become  a  creditor  under  the  fiat,  may  apply  to  the 
Court  for  leave  to  prosecute  this  order.  There  can  be 
no  objection  to  the  mere  inquiry. 

The  Order  was  as  suggested  by  Sir  G,  Rose. 
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1835. 


Ex  parte  the  Right   Honorable   Hbnry   Ellis  and 
others.  Assignees  of  Sir  G.  Duckett  &  Co. — In  the 
April  22.  matter  of  Philip  Matthews  Chitty  (a). 

June  2. 

On  an  agree-       IHE  petition  in  this  case   stated  that  a  fiat  issued 

ment  for  a  com-  ,         «..--#  rx      y        a   ^  -^     r^^    ^  ^k       \^ 

position.  A,  the  against  Sir  George  JJuchett  &  Co.  on  the  22d  ox  Marcb 
as  a  further  1832,  and  the  petitioners  were  duly  chosen  and  ap* 
si^roen'tof  *  pointed  assignees.  That  Philip  Matthews  Chitty  of 
due  to  B?  the  Shaftesbury,  sometime  in  or  about  the  year  1820, 
ww'^ii'ad^in""^'  opened  a  banking  account  with  Sir  George  Duckett  & 
payment  of  the    Q^     ^^^  continued  the   same  irom  thence  up  to  the 

lostaimenu  of  '  ^ 

the  composition,  time  of  their  bankruptcy,  when  he  was  indebted  to  them 

and  B.  became  * 

bankrupt.  Held,  in  the  sum  of  22,8391.  I9s.  8d.  upon  the  balance  of 

that  i4.  might 

prove  the  accounts  for  monies  lent  and  advanced,  and  paid  by 

amount  of  his  -•       *    «   ^» .  mi  i  •!     ▼>»•»• 

original  debt,  them  to  the  order  of  Chitty.     That  the  said  Jrhmp 

not  aittt  retain  Matthews  Chitty,  in  order  to  secure  to  the  said  Sir 

the  assignment  George  Duckett  &  Co.  the  repayment  of  the  advances 

TTie  vdueof  Hiade  by  them  to  and  on  his  account,  did  from  time  to 

them  was^ere-  tj^^  during  the  before  mentioned  period,  deposit  and 

**  "f*^>^«<*»  lodge  in  their  hands  various  deeds,  assignments,  bonds, 

given  for  A.  to    warrants  of  attorney,  policies  of  insurance,  bills,  pro- 
prove  for  the 
difference,  if  he  missory  notes,  and  other  securities,  and  undertook  and 

elected  to  retain 

them.  agreed  to  assign  the  same  to  Sir  George  Duckett  &  Co. 

upon  their  request;  and,  amongst  others,  the  several 
securities  mentioned  and  set  forth  in  the  schedule  to  the 
petition.  That  by  a  deed  of  assignment  bearing  date 
the  1st  day  of  June  1832,  made  between  Chitty  of  the 
one  part,  and  the  petitioners  (assignees  as  aforesaid)  of 
the  other  part,  after  reciting  that  various  persons  were  in- 
debted to  Chitty  in  specific  large  sums  of  money,  Chitty, 
in  consideration  of  the  said  debt  so  due  from  him  to  Sir 


(a)  The  arguments  ex  rtlaiione. 
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George  Duckett  8c  Co.  did  bargaiii/sell^  assign/  transfer,        IS^5, 

and  set  over  unto  the  petitioners  (assignees  as  aforesaid)       £x  pane 

the  several  debts  or  sums  of  money  therein,  mentioned^     andothenw 

subject  to  several  prior  assignments  and  incumbrancei» 

therein  recited,  as  affecting  the  same  to  a  large  amount; 

to  receive  and  take  the  same  unto  the  petitioners,  subject 

to  a  proviso  for  redemption  thereof  upon  payment  to 

the  petitioners  of  7500/.  with  lawful  interest  thereon^ 

at  the  times  therein  mentioned  and  long  since  elapsed. 

That  default  was  made  in  payment  of  the  said  sum  of 

ISOOLf  and  the  petitioners  were  informed  and  believed 

that  the  debts  so  assigned  by  Chitty  were  disputed  to 

be  due  and  owing  to  him,  and  were  subject  to  prior 

charges  and  incumbrances  made  thereon  by  Chitty  to 

the  full  extent  of  the  debts  due  or  alleged  to  be  due  to. 

him  from  the  persons  therein  mentioned ;  and  that  such 

debts  being  chiefly  due  for  bills  of  costs  alleged  to  be 

owing  by  them  to  the  said  Chitty ^  were  liable  to  taxation, 

and  therefore  of  uncertain  amount ;  and  that  it  would 

therefore  be  more  beneficial  to  the  estate  of  Sir  George 

Duckett  &  Co.  to  collect  and  get  in  the  several  sums  due 

upon  the  other  securities  so  deposited  by  Chitty  with 

Sir  George  Duckett  &  Co.,  and  to  apply  the  same,  so  far 

as  it  would  extend,  in  payment  of  their  said  debt.     That 

after  giving  credit  for  all  sums  of  money  received  by  the 

petitioners  on  account  of  the  said  debt,  there  remained 

due  to  the  petitioners  (assignees  as    aforesaid)    from 

Chitty  the  sum  of  ^1,954/.  12$.  M.  with  interest  thereon. 

That  a  fiat  issued  against  Chitty  on  the  10th  day  of 

November  1832,  under  which  he  was  duly  found  and 

declared  a  bankrupt,  and  John  Ravenhill  and  Nathxiniel 

Fletcher  were  duly  chosen  his  assignees :  and  at  a  meet* 

ing  held  under  the  said  fiat  on  or  about  the  £6th  day  of 
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1 835.  January  last,  the  petitionen  caused  a  cLum  to  be  entered 
iJZ^  upon  die  proceedings  under  the  said  fiat  for  the  amount 
^'^'*  of  the  aaid  ddst  of  21,964^.  ISa.  2e2.  so  due  to  the  estate 
of  8ir  Qtorge  Ducbett  &  Go.  That  the  petitioners 
-men  advised  and  believed  diat  the  securittes  ao  de- 
ponied  bj  Chitiy  were  of  uncertain  value,  and  that  the 
nme  could  not  be  reasonably  esqiected  to  prodoce  more 
than  SDOOL ;  and  that  the  estate  of  ChUty  was  involved 
in  several  expensive  suits  at  law  and  in  equity;  and  that 
no  dividend  had  yet  been  paid  under  the  same,  and  the 
petiti<mers  were  unable  to  ascertun  how  much  the  same 
woukLpay;  but  had  been  informed  and  believed  that 
the  assets  then  possessed  and  received  by  his  assigneesi 
as  arising  tfaerefifom,  amounted  only  to  \%SOL  ;  asid  thai 
the  debts  already  proved  against  the  same  aawmntfrt  to 
€5,D0OL  and  upwards.  The  petilionevs  teiefore  piayed 
that  they  might  be  aUoweld  to  value  die  aaid  aeeurides 
at  the  sum  of  5000L,  and  that  they  might  be  at  liberty 
to  prove  the  balance  of  their  said  debt  against  the  estate 
of  Clitty^  and  that  the  Court  would  diieet  that  ChUtg 
and  Ua  said  aasq^necs  should  join  with  the  petitiooflrs 
in  all  necessary  and  legal  measui ea  for  the  reeovcfing 
and  enfiorcing  payment  ef  the  several  and  reapeetive 
aons  of  money  remaining  due  and  owing  upon  the  said 
several  securities ;  and  that  in  case  the  sums  to  be  reco- 
vered thereon  should  exceed  the  said  sum  of  5000/.,  that 
the  petitioners  might  be  at  liberty  to  deduct  the  exeesi 
from  their  proof  upon  the  estate  of  ChUtfj  oc  add  At 
deikaeney  of  the  said  snm  of  5000/.  to  such  pvoef  ui 
case  the  said  securities  slkould  not  poduce  such  esti- 
mated value* 

The  bankrupt  Ckktf  also  filed    an    affidavit,  by 
which  it  was  sworn  that  there  was  an  express  agree- 


CASES  IN  BANKRUPTCr.  739 

mmt  between  him  and  the  petitioners^  that  on  payment        ^S35. 
a£  7B00Lf  at  the  periods  mentioned  in  the  petition,       ez  parte 
they  would  release  and  discharge  him  fropi  the  payment     ^^  ^%%^ 
of  the  S2yS39l^  and  would  also  deliver   to   him  the 
seyeral  securities  pledged  on  account  for  them,  as  part 
of  the  composition ;  and  that  there  was  an  express  nn« 
derstanding  that  no  greater  sum  should  be  required  of 
him  than  the  7500t,  provided  that  sum  was  punctually 
paid  by  the  instalments  agreed  upon, 

Mr*  Maniagu  in  support  of  the  petition.  It  b  very 
dear  that  the  composition  deed  does  not  in  this  ease 
release  the  original  debt,  except  upon  the  due  and  punc* 
tmJ  performance  of  conditions  precedent  Those  c<m« 
ditions  were,  that  the  bankrupt  Chitty  would  pay  the 
instalments  of  the  eompositicm  punctually  at  the  stated 
periods.  This  he  has  omitted  to  do,  and  the  petitioners 
ha¥e  therefore  a  right  to  consider  themselves  remitted  to 
their  original  debt  and  their  remedies  for  the  entirety  of 
it.  Upon  electing  to  pursue  this  course,  it  is  contended 
on  the  other  side,  that  the  petitioners  have  not  also  a 
right  to  retain  those  securities  which  they  obtained  by 
virtue  of  the  terms  of  the'composition*  On  the  behalf 
of  the  petitioners  I  contend  that  we  are  entitled  to* 
retain  the  securities^  and  to  hav«  them  sold  and  applied 
in  part  reduction  of  our  original  debt,  with  liberty  to 
prove  the  residue  against  the  estate  of  Chitty.  It  ia 
very  well  established  at  law,  that  a  debtor  cannot  demand 
a  re*delivery  to  him  of  any  security  deposited  by  hioft 
with  a  creditor,  unless  he  can  make  out  that  he  has  dia* 
charged  the  obligation  he  entered  into  at  the  period  of 
the  deposit.  In  this  case,  the  deeds  were  deposited  to 
secure  the  performance  of  the  condition,  to  pay  the 
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1835.        7500^.  by  certain  regular  instalments.    That  condition? 
Exparte       ^?  however  broken,  and  the  petitioners  title  to  retain  the 
acd'otben.     Securities  is  complete  at  law.     Horw  then,  let  it  be  asked, 
can  a  Court  of  Equity  deprive  theitf  of  that  right?  Upon» 
what  principle  could  any  relief  be  extended  to  the  debtor  ? 
There  are    many   cases  in    which   equity  will  relieve - 
from  the  effect  of  non-payment  of  money,  for  instance, 
at  a  stated  time,  wliere  it  can  dp  so  without  injury  to 
either  party;  but  in  no  case  has  it  so  relieved  where  it 
is  payment  under  a  composition.     Equity  as  well  as  law 
has  invariably  held,  that  the   terms   upon  which   an 
agreement  to  receive  a  composition  has  been  entered* 
into,  must  be  strictly  observed  by  the  debtor.    Equity, 
would  not,  theiiefore,  relieve  the  debtor.  How  then  does 
babkruptcy  vary  the  rights  of  the  petidoners?     In  JEx' 
parte  Vere{a)  creditors  agreed  to  take  10«..in  the  pound 
by  instalments,  to  be  secured  by  the  debtor's  promissory 
notes,  with  a  proviso  to  release  upon  pajrment;  and  it 
was  also  provided,  that  on  default  of  due  payment,  or  in 
the  event  of  the  debtor's  bankruptcy,  the  composition 
should  be  void.    The  first  instalment  only  was  paid,  the 
second  not ;  and  then  a  commission  issued.  It  was  there, 
held,  that  the    creditors  had  a  right  to  prove  for  the 
whole  of  the  original  debt,  deducting  only  the  first 
instalment  paid*      Then,   if    the  proposition    of    the 
respondents    in    this    case    is   to   be   supported,  the 
first   instalment   ought  to  have  been  delivered  up ;  for 
where    is    the   difference,  whether    money  is  paid,  or 
money's  worth    is   deposited,  as    in  this  case?      But 
the   Lord   Chancellor   determined   adversely  to    such 
a    proposition,    and    established   the    creditors'  right 
to  retain  that  which  they  had    already  acquired.     A 
stronger  case  however  than  that,  is  that  of  Ea:  parte 

(a)  1  Rose,  281. 
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Retiy  {a)  in  this  Court.   There,  a  creditor  having  agreed        1835. 
to  accept  a  composition  for  his  debt,  took  bills  for  the       Ex^m 
amount  of  the  composition,  and  also  had  a  bond  assigned     and  otiiers. 
to  him  as  part  secu«ty  for  the  composition.    The  terms 
of  the  composition  deed,  and  also  the  circumstances  of 
non-payment  and  subsequent    bankruptcy,  were    like 
those  of  -Er  parte  Vere ;  and  it  was  held,  that  the  cre- 
ditor might  prove  the  balance   of  the  original   debt, 
and  also  retain  the  bond,  so  as  to  work  out  his  entire 
indemnity. 

Mr.  Swanstan,  for  the  assignees  of  Chitty.  Unless 
the  entire  contract  of  composition  is  to  be  abided  by, 
the  whole  must  fall  to  the  ground,  and  all  securities 
acquired  under  it  ought  to  be  delivered  up.  Although 
some  distinction  might  be  drawn  between  the  case  of 
repayment  of  money  and  redelivery  of  securities,  I 
know  I  may  venture  to  say  that  the  case  of  Ex  parte 
Vereijb)  did  not  meet  with  the  approbation  of  the  pro- 
fession, as  a  case  to  be  adopted  as  a  general  precedent. 
The  decision  was  arrived  at  through  very  subtle  reason- 
ing, upon  circumstances  which  do  not  exist  in  the  present 
case.  And  as  to  Ex  parte  Reay,  the  case  was  not  such  . 
as  to  require  the  Court  to  declare  whether  the  creditor. 
had  a  right  to  retain  the  security;  it  was  a  mere  question 
of  the  right  to  prove,  and  the  Court  thought  the  right; 
of  retention  of  the  security  involved  in  an  ulterior  ques- 
tion. 

Mr.  Montagu  was  heard  in  reply. 


(a)  2  Mont.  &  Ayr.  33 ;  S.  C.  more  fully  reported  in  4  Dea.  &  Ch.  525. 

(b)  I.Rose,  281. 
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1 655.  Sir  J,  Ceoss* — This  is  a  question  of  very  considerable 

cTMrte  importancey  and  I  should  prefer  taking  time  to  consider 
J'JZt.  it  in  all  its  bearings  before  I  ventOK  to  express,  decided 
judgitaeui.  In  the  ineantime,  I  must  confess  that  I  am 
at  a  loito  to  find  any  difference  between  the  right  of 
retaining  mdney,  or  a  bond  and  a  collateral  security 
for  money.  Here  the  petitioner  allowed  his  ddKor  an 
extensibn  of  time  for  payment  of  his  debt,  on  condition 
of  the  debtor's  doing  certain  aetata  condition  imposed 
in  strict  accordance  with  the  rights  of  the  creditor. 
This  condition  has  been  altogether  broken  by  the  debtor, 
and  what  equity  is  there  for  him  or  his  lepreaenta- 
tilFes  to  come  here  And  demand  the  redelivery  of  a 
security  placed  iii  ihe  haads  ^f  the  creditor,  to  secure 
the  due  pei4brmatice  of  that  condition  ?  My  preeeot 
opinion  is,  that  the  respondents  have  tto  sueh  ri|^ 
But  I  wishi  befbre  I  give  my  &)d  judgment^  to  ooasnter 
the  poitat  more  matul^ly. 

Sir  G.  Rose  elp^^ded  his  opinion  as  being  against 
die  petitioners'  claim,  and  thought  that  neiUier  of  the 
cases  cited  applied  strictly  to  the  point  befiire  the 
Cduit.  As  regarded  that  of  Eae  parte  Bmiy,  he  con« 
curred  in  What  fell  6om  Mr.  Sajonton.  In  diat  case  it 
w«is  e^tpredftly  intimatfeid  by  tfae  Court,  tiiat  the  right  of 
retaining  the  sAecurity  was  not  deteronned  by  them»  but 
it  left  tt  opeft  fbr  the  aasigiiees  to  bring  an  aotion  to 
determine  that  point.  But  in  the  present  case  the 
Court  was  called  upon  to  declare  the  petitioners  endtled 
to  retain  the  security,  by  aisking  of  the  Court  to  diredt  a 
sale,  and  that  the  assignees  should  join  in  a  conveyance. 
ThilB,  he  thought,  the  Court  could  not  do^  inasmuch  as 
his  opinion  was  adverse  to  the  petitioners'  right  to  ittsin 
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U;  and  at  the  same  time  to  prove  to  the  full  amount  of       ^SS5, 
the  original  debt,  minus  the  instalment  paid.  Ex  parte 

Ellis 
^  and  otheis, 

EasKftNEy  C.  J.,  concurred  in  Sir  G.  Rosens  opinion. 
But  the  case  was  ordered  to  stand  over  for  judgment. 

The  Court  now  proceeded  to  deliver  their  judgment.    •^»»«  2. 

Sir  G.  Ros£. — I  still  remain  of  the  same  opinion 
which  I  expressed  when  this  case  was  argued,  and  I  do 
not  think  it  necessary  to  say  niore  upon  the  subject. 

Sir  J.  Cross. — In  this  case,    the    bankrupt  being 
indebted  to  the  petitioners  in  a  large  sum^  they  verbally 
agreed  to  accept  about  one-third  part  of  the  debt  in  lieu 
of  the  whole,  to  be  paid  by  two  instalments,  and  then 
to  give  a  release ;  and,  for  securing  payment  on  the  ap* 
pointed  days,  the  debtor  agreed  to  assign  certain  debts 
owing  to  hinij  and  he  accordingly  executed,  not  a  comr 
position  dised,  but  a  simple  deed  of  assignment  of  these 
debts,  empowering  the  petitioners  to  sue  for  the  same ; 
and  it  wa^  to  be  void  <m  payment  of  the  instalments. 
But  the  deed  makes  no  mention  of  composition,  and 
purports,  on  the  face  of  it,  to  be  a  security  for  two  in- 
stalments in  part  payment,  and  not  in  fiiU  satisfaction  of 
the  debt.    The    instalments   became   due   before  the 
bankruptcy,  but  no  part  thereof  has  been  paid,  nor  has 
any  thing  been  recovered  under  the  deed,  which  turns 
out  to  be  an  inadequate  security  for  the  instalments.   The 
petitioners  thereupon  claim  to  be  admitted  creditors  for 
their  entire  debt,  after  deducting  the  value  of  the  se- 
curity.    On  the  other  hand,  it  is  contended,  that  they 
must  surrender  the  security  if  they  claim  the  whole 
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183).  debt  In  the  first  instance,  the  petitioners  being  alreadjr 
Ex  parte  entitled  to  prompt  payment  or  security  to  the  foil  amount 
and  othen.  0^  ^^eir  whole  debt,  voluntarily  agreed  to  forego  two 
thirds  of  it,  and  accept  a  secarity  for  the  residue ;  they 
also  agreed  to  give  a  certain  time  for  its  payment ;  but 
they  obtained  by  the  bargain  no  advantage  whatever  to 
which  they  were  not  before  legally  entitled.  The  debt 
was  not  thereby  extinguished,  nor  was  one  debt  sub- 
stituted for  another ;  the  debt  was  still  the  same  iden- 
tical debt :  whether  it  should  be  ultimately  payable  in 
full  or  in  part  only,  that  alternative  was  at  the  option  of 
the  debtor.  But  it  is  clear,  that  between  the  execution 
of  the  deed  and  the  time  appointed  for  payment,  it  was 
not  in  his  option  to  rescind  the  deed ;  much  less  could 
it  be  so  after  he  had  made  default  and  gained  the  advan- 
tage of  time  for  the  payment.  That  would  be  to  make 
the  deed  void  by  non-payment,  while  the  deed  itself  pro- 
vides that  it  shall  become  void  upon  payment.  It  appears 
to  me,  therefore,  that  the  deed,  after  the  default  of  the 
debtor,  and  prior  to  his  bankruptcy,  was  still  in  full  force 
as  a  security  for  the  subsisting  debt,  and  that  these 
creditors  were  then  entitled  to  maintain  an  action  at  law 
for  the  whole  debt;  that  a  Court  of  Equity  would  not 
then  have  compelled  either  a  stay  of  the  action  or  a  sur- 
render of  the  security.  If  then,  before  the  bankruptcy, 
these  creditors  were  legally  and  equitably  entitled  to 
their  whole  debt,  and  to  the  benefit  of  the  security  they 
have,  the  same  right  still  subsists ;  for  it  is  a  general 
rule,  that  bankruptcy  does  not  in  this  respect  alter  the 
rights  and  duties  of  the  debtor  and  creditor ;  and  it  is 
another  general  rule,  that  a  creditor  having  a  security 
on  the  property  of  the  bankrupt,  may  avail  himself  of 
the  security  in  reduction  of  his  debt,  and  be  admitted  to 
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prove  for  the  residue.    The  petitioners  claim  the  benefit        1835. 
of  this  rule,  and  it  seems  to  me  they  are  entitled  to  it       y^    ^^ 
The  case  that  most  nearly  resembles  the  present  is  Ex        p'^V* 

•^  *  and  others. 

parte  Vere  (a).  There  the  debtor  executed  a  general 
composition  deed  for  the  payment  of  a  lesser  sum  by 
instalments ;  and  his  creditors  covenanted,  on  payment 
thereof,  to  release  their  debtor.  He  paid  the  first  in* 
stalment,  but  made  default  in  payment  of  the  second, 
and  then  became  bankrupt;  and  the  question  was, 
whether  the  creditor  should  be  admitted  forVhe  whole 
debt,  deducting  the  instalment;  and  Lord  Eldon  there 
decided  that  he  should  retain  it,  and  be  admitted  for  the 
residue.  The  claim  seems  to  be  the  same  in  the  present 
case ;  for  I  see  no  difference  in  principle,  whether  it  is  a 
sum  of  money  or  a  security  that  is  given  in  part  per- 
formance of  a  bargain  for  a  composition;  both  being 
alike  given  in  part  satisfaction  for  the  original  debt,  both 
may,  I  think,  be  retained  to  that  end. 

Erskine,  C.  J. — In  this  case,  the  question  was,  whe* 
ther  the  petitioners  were  entitled  to  avail  themselves  of 
the  assignment  of  debts  mentioned  in  the  petiUon,  in 
addition  to  the  securities  lodged  with  Sir  George 
Duckett  &  Co.  before  their  bankruptcy,  and  whether 
they  might  also  prove  the  balance  due  on  the  original 
debt,  after  deducting  the  value  of  those  debts  and  se- 
curities, there  not  having  been  any  release  by  deed  of 
the  original  debt,  but  merely  a  conditional  engagement 
to  release  upon  the  payment  of  the  composition  at  the 
times  stipulated.  I  never  entertained  a  doubt  that,  upon 
the  failure  of  the  condition,  the  petitioners  were  entitled 
to  treat  the  agreement  for  a  composition  as  a  nullity, 

(a)  1  Hose,  281. 
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1 835.        and  to  be  admitted  as  creditors  to  the  full  amount  of  the 


Ex  partt  original  debt.  If,  however,  they  elect  to  set  aside  that 
anroSen.  agreement,  they  must,  I  think,  give  up  whatever  securi- 
ties they  hold  by  virtue  of  the  agreement  which  they 
thus  abandon.  But  the  counsel  for  the  petitioners  con- 
tend that,  according  to  decided  cases,  they  have  a  right 
to  repudiate  the  composition,  and  still  retain  those  debts 
which  have  been  assigned  as  security  for  such  composi- 
tion ;  a  position  which  appears  to  me  untenable,  and 
not  warranted  by  the  cases  relied  upon.  The  first  was 
Ex  parte  Vere  (a),  where  the  petitioners  had  executed  a 
deed  by  which  they  consented  to  accept  a  composition 
of  109.  in  the  pound,  payable  by  instalments ;  and  at 
the  time  of  bankruptcy  the  first  instalment  had  been 
paid,  but  the  notes  given  for  the  second  instalments  had 
been  dishonoured,  and  the  petitioners  claimed  to  retain 
the  instalments  they  had  received,  and  to  prove  for  the 
residue  of  their  original  debt;  and  Lord  Eldon\ie\i,  them 
entitled  so  to  do,  upon  the  plainest  and  soundest  prin- 
ciples, because  it  was  by  the  deed  under  which  they 
accepted  the  composition  expressly  stipulated,  that  in 
case  of  default  in  payment  of  any  of  the  notes  given  for 
the  composition,  the  creditors  should  be  entitled  to  be 
paid  the  full  amount  of  their  original  debts  then  due, 
after  deducting  such  sums  as  they  should  have  received ; 
and  therefore  Lord  Eldan  said,  **  If  this  has  been  a 
payment  according  to  the  deed,  they  are  entitled  to 
retain  it.  If  it  has  not  been  according  to  the  de«d,  then 
it  has  been  in  part  payment  of  these  debts.*  In  that 
case,  therefore,  whether  the  question  were  considered 
with  reference  to  the  de^d,  or  with  reference  to  a  still  sub- 
sisting contract,  or  even  without  reference  to  the  deed, 

(a)  I  Rose,  281. 
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looking  to  the  simple  fact  of  the  creditor,  without  fraud,  18S5. 
having  received  the  money  of  his  debtor  before  the  Exparte 
bankruptcy,  he  was  still  entitled  to  retain  it  in  the  first  and  otbm. 
alternative,  by  virtue  of  the  express  stipulation  of  the 
deed  itself;  in  the  second,  by  virtue  of  that  general  rule 
of  law,  which  enables  a  creditor  to  apply,  in  part  pay- 
ment of  his  debt,  any  monies  of  bis  debtor  that  may 
come  to  his  hands  without  fraud,  and  not  specifically 
appropriated  to  other  purposes,  and  especially  by  those 
provisions  in  the  bankrupt  laws  which  declare  the  b|i- 
lance  of  mutual  demands  to  be  the  amount  provable 
under  the  commission.  The  case  of  JEx  parte  Wood  (a) 
recognized  the  latter  principle ;  and  held,  that  the  pay- 
ment was  protected  notwithstanding  a  previous  secret 
act  of  bankruptcy.  The  case  of  £lx  parte  Reay  (A)  was 
one  in  which  the  Cpmmissioners  had  refused  to  admit 
the  proof  of  the  debt,  unless  the  creditors  first  gave  up 
th^  bond  of  3000/.,  which  had  been  assigned  to  them  by 
the  bankrupt  at  the  time  of  their  consenting  to  the  com- 
position ;  and  the  Court  thought  they  ought  not  to  make 
ihe  delivery  up  of  the  bond  a  condition  precedent  to  such 
proof.  The  bond  in  that  case  was  not  assigned  as  a 
security  for  the  payment  of  the  composition,  neither  did 
the  creditors  se^k  the  assistance  of  the  Court  to  enable 
them  to  enforce  the  bond  against  the  obligor*  The  ciase 
was  simply  this,  a  creditor  having  in  hb  possession  pro- 
perty that  had  once  been  the  bankrupt's,  and  which  wi^s 
claimed  by  the  assignees,  sought  to  prove  his  debt  under 
the  commission,  and  was  rejected  unless  he  gave  up  tl^e 
property  in  dispute ;  which  the  Court  thought  was  a 
question  to  be  decided  either  in  an  action  or  on  a  petition 
to  stay  the  dividend,  but  not  on  a  petition  for  proof.     But 

(a)  4  Dea.  &  Cb.  508.        {b)  2  Mont.  &l  Ayr.  33  \  4  Dea.  Ac  Cb.  52i^. 
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Ezpvte 

Elus 

•Ad  othiffk 


the  petitioQers  in  this  case  are  not  simply  seeking  to  be 
admitted  as  creditors  upon  an  acknowledged  debt,  neither 
is  the  contest  respecting  their  right  to  retain  any  sum  of 
money  in  their  hands  as  part  payment  of  their  debts ; 
but  on  their  right  to  retain  securities.    This  gives  rise 
to  a  very  different  question  from  any  of  those  agitated  in 
the  cases  relied  upon.    The  right  claimed  by  the  peti- 
tioners must  rest  either  upon  their  contract  with  the 
bankrupt  or  upon  some  general  principle  of  law,  inde- 
pendent of  that  contract.    The  contract  is  this ;  CUtig 
being  indebted  to  the  assignees  of  Duchett  in  SS^OOOL, 
the  assignees  undertake,  in  consideration  of  an  assiga- 
ment  to  them  by  Chitty  of  certain  debts  owing  to  him 
as  security  for  the  sum  of  75O0L,  to  accept  that  sum  m 
full  satisfaction  of  their  whole  demand,  upon  the  express 
condition  that  the  sum  shall  be  paid  by  instalments  at 
fixed   periods.      This  contract  was  not  reduced  into 
writing,  but  its  existence  is  admitted ;  and  in  part  per- 
formance of  this  agreement,  a  deed  was  executed  by 
Chittjff  by  which,  after  reciting  that  several  persons 
named  therein  were  indebted  to  a  large  amount,  and  that 
he  had  agreed  to  assign  these  debts,  subject  to  certain 
prior  charges  thereon  to  the  petitioners,  for  securing  to 
them  7500/.  by  instalments  therein  specified,   Chitiy^ 
by  assignment,  constitutes  the  petitioners  his  attomies 
to  recover  those  debts  in  his  name,  and  apply  them  in 
payment  of  the  75002.    There  is  also  a  covenant  by 
Chitty  to  pay  the  instalments,  and  a  proviso  that  upon 
payment  of  the  7500/.  the  deed  shall  be  void.     It  is  to 
be  observed,  that  there  is  no  mention  in  this  deed  of 
the  existence  of  any  larger  debt,  nor  are  the  terms  of  the 
agreement  to  assign  those  debts  as  a  security.    There 
is  nothing,  however,  in  the  deed  inconsistent  with  the 
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alleged  contract;  nor,  taking  the  agreement  and  the  ^^S5. 
deed  together^  is  there  any  stipulation  that  in  case  of  £x  parte 
non-payment  of  the  instalments  the  assignment  of  the  ^^^  others^ 
debts  should  be  void;  nor,  on  the  other  hand,  that  if  the 
condition  should  be  broken  and  the  assignees  of  Duchett 
should  revert  to  their  original  debt^  they  should  be  at 
liberty  to  retain  the  securities  given  for  the  composition. 
The  contract  is  altogether  silent  as  to  what  shall  be  done 
with  the  debts  assigned,  if  the  instalments  are  not  paid, 
and  the  petitioners  should  thereupon  elect  to  proceed  for 
the  whole  of  their  original  debt.  The  first  question, 
therefore,  for  the  Court  to  decide  is,  whether  any  con- 
tract either  to  retain  or  relinquish  the  assignment  can  be 
implied  firom  the  circumstances ;  and,  I  confess,  I  find 
no  grounds  from  which  I  can  infer* any  contract  either 
way.  This  event  appears  to  have  been  unanticipated 
and  unprovided  for.  This  brings  us  then  to  the  question 
whether  there  be  any  general  principle  of  law,  independ- 
ent of  any  contract  between  the  parties,  by  which  the 
petitioners  are  justified  in  repudiating  the  contract  for 
the  composition,  and  yet  retaining  the  securities  given 
as  a  consideration  for  that  composition.  The  cases 
cited  afford  no  such  principle;  for  the  distinction  be- 
tween a  creditor's  right  to  retain  money  in  his  hands  in 
part  payment  of  his  debt,  and  his  right  to  retain  as 
security  for  his  debt,  the  deeds  and  property  of  his 
debtor  in  possession,  is  well  defined  and  known.  When, 
as  I  have  stated,  a  creditor  has  money  in  his  hands 
belonging  to  his  debtor,  if  it  has  been  obtained  without 
fraud  and  not  specifically  appropriated  to  other  purposes, 
the  creditor  may  apply  it  in  part  discharge  of  his  debt : 
but,  to  enable  a  creditor  to  retain  deeds  or  property  of 
his  debtor  as  a  security  for  his  debt,  he  must  have  a  lien 
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1835.  thereon  either  at  common  law  or  by  contract.  There  is 
Ex  parte  nothing  in  the  relation  in  which  the  parties  stand  to  each 
and  othm.  Other  that  gives  a  lien  in  this  case,  unless  it  arises  iqK>n 
the  contract  under  which  the  assignment  of  the  debts 
was  made :  but  if  the  petitioners  elect  to  repudiate  that 
contract,  and  to  revert  to  their  original  claim,  then,  as  it 
appears  to  me,  they  must  repudiate  it  in  toto  and  abandon 
their  claim  to  the  debts  assigned ;  to  which  they  have  no 
claim  except  by  virtue  of  that  contract.  The  petitioners 
therefore  may  either  have  the  usual  order  for  the  valua- 
tion or  sale  of  the  securities  deposited  with  Sir  Oeorge 
Dttcie^^,  and  for  proof  of  the  balance,  delivering  up  the 
deed  of  assignment  to  be  cancelled,  or  they  may  include 
^he  debts  assigned  in  their  valuation  and  prove  for  the 
balance  of  the  7fiO(M. 


The  petitioners  elected  the  alternative  of  giving  up 
the  security  in  question,  valuing  the  other  securities  at 
1000/.,  and  proving  in  the  usual  manner  for  the  balance 
of  the  original  debt. 


Ex  parte  Jones. — In  the  matter  of  Blew. 

}  6  May,  1835. 

Usual  order  for  XHIS  was  a  petition  for  the  usual  order*  for  sale  in 

sale  of  equitable  ^         •     1 1 

mortgage  made,  casc  of  eqmtable  mortgage. 

DotwithstandiDg 
argument  that 

de^iuI^JSs,      Mr.  Teed,  in  support  of  the  petition. 

the  agreement 
was  a  mere 

m^fo7a*i5^."      **"^'  -^'  P^^»  ^^  ^^^  respondents,  contended,  that 
grge,  and  gave  as  there  was  no  deposit  of  deeds,  the  agreement  on 

no  lien  on  the  r  »  -o 

property.  which  the  petitioners  relied,  would  at  most  amount  to 


Jones. 


CASES  IN  BANKRUPICY.  751 

a  mere  executory  agreement  to  grant  a  mortgage,  and        1 835. 
therefore  created  no  lien  on  the  property,  and  relied  on       Exparte 
the  expressions  in  Pain  v.  Smith  (a\  J3x  parte  Bruce  (b), 
and  Hockley  v.  Bantoch  (c). 

The  Court  however  made  the  usual  orda*  for  sale. 

(a)  2  Myl.  &  K.  418.  (6)  1  Rom,  374.  (e)  1  Rass.  141. 


Ex  parte  William  Masterman,  William  Peters, 
Daniel  Mildred,  John  Masterman,  James  Maude 
and  Henry  Oxley. — In  the  matter  of  William 
Peatt  Litt  and  John  Joseph  Harrison. 

April  24. 

X  HE  petitioners,  being  bankers,  had  dealings  with  the  "^^  princble  of 
bankrupts,  who  were  merchants.     The  bankrupts,  in  the  in  regard  to 
course  of  such  dealings,  became  indebted  to  the  peti-  performance  of 
tioners  to  the  amount  of  1«500/.,  for  money  lent  on  their  ceming  mere' 
joint  promissory   note,  which,  when  at  maturity,  was  wh«reCoiirti*of 
renewed;   and  it  was  agreed  that  a  further  security  i^^damacwT^" 
should  be  riven  to  the  petitioners  for  its  repayment,  by  *^*"  K*'^®  •^«- 

o  r  r  J  9     J   quate  compen- 

means  of  the  assignment  and  transfer  to  them  of  certain  »tion.  Courts  of 

°  Equity  wiU  not 

shares  in  the  capital  or  joint  stock  of  the  Crown  Life  interfere. 

^  ^  .       .      1  Therefore  that 

Assurance  Company,  then  standing  in  the  books  of  the  principle  canuot 
company,  partly  in  the  name  of  Litt  and  partly  in  the  defaulting  party 
name  of  Harrison.    To  effect  this,  on  the  22d  February  solvent:  and  the 

Court  of  Review 
acts  on  this  principle. 
Where  the  owner  of  shares  in  an  insurance  company  transfers  them  by  way  of  equitable 
mortgage,  though  he  does  not  observe  the  rules  of  the  company  in  regard  to  the  mode  of  trans- 
fer, and  though  be  continues  to  act  as  director  without  having  any  other  shares  than  those 
igned  (the  being  a  shareholder  to  a  certain  extent  alone  entitling  him  so  to  act),  yet  if  the 


transferee  gives  notice  to  the  company  of  his  mortgage,  and  the  owner  becomes  bankrupt, 
they  are  taken  out  of  his  order  and  disposition  ;  especially  where  the  company  make  entry  of 
the  notice  in  their  books  in  such  a  mannec  as  to  evince  their  knowledge  that  such  owner  could 
not  further  dispose  of  the  shares.    Bare  notice  in  such  cases  seems  sufficient. 
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1835.        1831,  an  indenture  was  executed  between  the  bankrupts 
Ex  parte       ^^^  the  petitioners;   by  which,   after  reciting   among 
TOd  mherer    ^^^^^  things  that  Litt  was  absolutely  entitled  to  100 
such  shares  of  50/.  each,  and  that  Harrison  was  in  like 
manner  entitled  to  80  similar  shares,  the  bankrupts 
respectively  assigned  the  180  shares  to  the  petitioners, 
subject  to  redemption  on  payment  of  the  principal  sum 
of  1500/.  and  interest;  but  witli  power  to  sell  the  shares 
in  case  the  promissory  note  should  remain  unpaid  two 
months  after  it  fell  due,  with  costs  for  further  assurance. 
The  petition  went  on  to  state  that  the  above-mentioned 
indenture  was  prepared  by  and  under  the  direction  and 
advice  of  the  then  firm  of  Haddan,  Gatty  and  Haddan; 
one  of  the  Haddans  {Thomas)  being  at  that  time  soli- 
citor to  the  Crown  Life  Assurance  Company,  and  him- 
self receiving  instructions  to  prepare  the  indenture.     On 
the  occasion  of  preparing  the  indenture,  and  prior  to  the 
execution  thereof,  the  petitioners  were  informed  by  the 
said  Thomas  Haddan^  that  upon  the  execution  of  the 
said  indenture,  and  upon  notice  thereof  being  given  to 
the  said  company,  the  petitioners  would,  under  the  terms 
of  the  company's  deed  of  settlement,  have  a  valid  and 
efiectual  security  upon   the  said  shares  for  the  repay- 
ment of  the  principal  and  interest  due  to  them.     And  on 
the  23d  February  1831,  Haddan^  Gatty  and  Haddan^ 
as  solicitors  for  the  petitioners,  gave  notice  to  the  com- 
pany in  writing  of  the  transfer  and  assignment,  by  de- 
livering to  Mr.  Rainbow,  the  actuary  of  the  company^ 
at  the  office,  a  notice  as  follows : — "  You  are  hereby 
required  to  take  notice,  that  by  indenture  bearing  date 
on  or  about   the  2^  February   1831,  made  between 
William  Peatt  Litt   and  John  Joseph   Harrison,   of 
Lime-street,  in   the   city   of    London,   merchants   and 
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partners,  of  the  one  part,  and  WiUiam  Masterman  in  1835. 
Co.  (the  petitioners)  of  &c.  of  the  other  part,  all  those  £x  parte 
100  shares  of  50Z.  each  of  the  capital  of  the  company  ^^l^^, 
called  the  Crown  Life  Assurance  Company,  now  stand- 
ing in  the  names  of  the  said  W.  Peatt  Litt  in  the  books 
of  the  said  company,  and  all  those  80  shares  of  50/.  each 
&c.  in  the  name  of  the  said  John  Joseph  Harrison  in 
the  books  of  the  said  company,  were,  for  the  considera- 
tions therein  expressed,  assigned  and  made  over  by  the 
said  W,  P.  Litt  and  the  said  J*  J.  Harrison  to  the  said 
W.  Mastemum  &  Co.,  (the  petitioners)  their  executors, 
administrators  and  assigns,  upon  certain  trusts  and 
purposes  in  the  said  indenture  mentioned  and  contained. 
(Signed)  Hculdan,  Gatty  and  Haddan^^ 
Pursuant  to  this  notice,  an  entry  was  made  in  the 
ledger,  at  the  office  of  the  company,  wherein  the  shares 
were  entered.  The  fiat  issued  against  the  bankrupts  on 
the  Slst  June  1831,  at  which  time  they  were  indebted 
to  the  petitioners  in  considerably  more  than  the  1500/. 
and  interest.  And  in  due  time  the  petitioners  applied 
to  the  directors  of  the  Crown  Assurance  Company  for 
the  purpose  of  having  the  shares  sold  and  transferred, 
according  to  the  indenture  of  22d  February  1831; 
whereupon  the  petitioners  were  informed  by  the  secretary 
of  the  company,  that  the  said  transfer  and  assignment 
had  not  been  made  in  the  manner  and  form  prescribed  by 
the  directors ;  and  although  upon  the  receipt  of  the  no- 
tice the  said  assignment  and  transfer  would  have  appeared 
and  been  made  known  to  any  person  applying  or  making 
inquiries  at  the  office  of  the  company  concerning  the 
said  shares,  or  the  owners  thereof,  yet  that  the  said  shares 
still  remained  in  the  names  of  the  bankrupts  respectively, 
and  that  a  further  transfer,  according  to  the  forms  pro- 
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1835.       vided  by  the  said  directors  of  the  said  company,  w«s  re- 
tij  parte      quisite,  in  order  completely  and  effectually  to  transfer 
wdTib^r    *^  ^^  shares  to  the  petitioners.    The  petition  pro- 
ceeded to  pray  the  usual  order  for  sale  in  cases  of 
equitable  mortgage. 

From  the  affidavits  in  answer,  on  behalf  of  the  re- 
spondents, the  assignees,  it  appeared  that  the  deed  of 
setdement  of  the  Crown  Life  Assurance  Company  con- 
tained, amongst  others,  the  following  provisions  viz.  :— 

4.  No  person  entitled  lo  or  claiming  any  benefit,  or 
any  share  under  any  express  or  implied  trust,  or  under 
any  mortgage;  charge,  lien,  or  incumbrance,  shall  have, 
any  rights  or  remedies  whatsoever  (other  than,  and  ex« 
cept  against  and  through  and  by  means  of  his  or  her 
and  their  trustee  or  trustees^  mortgagee  or  mortgage^i)  ; 
and  the  directors  and  trustees  for  the  time  b^ing  of  this 
society^  shall  be  at  liberty,  for  all  purposes  whatsoever^ 
to  disregard  such  trust,  mortgage,  charge,  lien  or  icicunk 
brance,  and  shall  not  be  bound  or  obliged,  either  at  law 
or  in  equity,  to  observe  or  take  notice  thereof.  And  no 
person  claiming  the  benefit  of  any  such  mortgage, 
charge,  lien  or  incumbrance,  shall  be  entitled  to  vote,  ac 
in  any  manner  interfere  in  the  concerns  of  the  said 
society,  or  to  take  or  receive  the  benefit  of  any  such 
mortgage,  charge,  lieui  or  incumbrance^  through  the 
medium  of  the  said  society,  or  the  directors  or  trustees 
for  the  time  being  thereof. 

104.  No  proprietor  shall  be  allowed  to  sell  or  dispose 
of  any  share  of  shares,  without  the  consent  of  some 
three  of  the  directors  for  the  time  being,  present  at  a 
weekly  board ;  and  every  person  who  shall  be  desirous 
of  transferring  all  or  any  of  the  shares  held  by  him  or 
her  in  the  society's  capital  stock,  shall  give  three  days 
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notice  in  waiting  at  leasts  previous  to  and  exclusive  of  a       l^^5. 
board-day,  to  the  office  of  the  society,  of  such  his  or  her       Ez  pvtt 

AlAflTBlt  MAN 

desire,  and  shall  describe  in  such  notice  the  share  or     andothen. 
number  of  sharesi  and  the  name  and  place  of  abode  of 
the  person  or  persons  desirous  of  accepting  the  same 
trmasfer,  and  becoming  a  proprietor  or  proprietors  of 
such  share  in  the  capital  of  the  society. 

105.  No  shares  shall  be  transferred,  except  by  deed 
or  instrument  in  writing,  in  a  form  or  forms  to  be  pre- 
scribed by  the  directors  for  the  time  being ;  and  every 
such  deed  or  instrument  to  contain  proper  covenants  and 
stipulations  to  be  entered  into  with  the  trustees  for  the 
time  being  of  the  society,  by  which  the  vendee  or  trans^ 
finree  shall  take  upon  himself  and  become  subject  to  all 
contracts,  duties  and  liabilities,  which  in  respect  of  such 
transferred  share  or  shares  shall  subsist  or  attach  on  the 
<Nrigjnal  or  any  subsequent  proprietor  thereof,  or  to  which 
such  original  or  subsequent  proprietor  thereof  would 
in  respect  of  such  share  or  shares  have  been  subject  or 
liable,  in  case  no  transfer  or  successive  transfers  ^^ereof 
had  been  made;  and  the  vendee  and  transferree  sfadt 
deposit  a  deed  or  instrument  of  transfer  at  the  office  of 
the  society,  to  be  there  kept,  and  a  certificate  of  the 
deposit  of  such  deed  or  instrument  of  transfer  shall, 
within  fourteen  days  after  Such  deposit,  and  on  request 
far  that  purpose,  be  deliv^ed  to  the  vendee  or  transferree; 
and  fiY>m  the  delivery  of  such  deed  at  the  society's  office, 
and  not  before,  the  vendee  or  trandierree  shall  become  a 
member  of  this  society,  and  a  proprietor  in  respect  of 
such  share  or  shares  so  transferred  to  him,  and  every 
transfer  shall  necessarily,  and  by  its  own  force,  carry 
and  include  all  profits  and  benefit  on  the  share  or  shares 
transferred  down  to  the  time  of  the  making  the  same. 
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1835.  except  such  as  shall  have  been  actually  declared  to  be 
ETmrte  P&y&hle  to  the  proprietors ;  and  no  sale  or  transfer  shaU 
^d"tSera^  be  made  of  any  fractional  or  aliquot  part  of  any  share  of 
dO/.y  80  as  to  divide  any  share  into  parts :  and  no  sale  or 
transfer  of  any  share  shall  be  made  while  or  so  long  as 
any  sum  or  sums  of  money  shall  be  due  or  unpaid  to  the 
society y  for  or  on  account  of  any  call,  fine,  or  otherwise, 
in  respect  of  such  share. 

106.  That  in  all  cases  where  any  shares  in  the  said 
capital  of  1,500^000/.  shall  be  assigned  or  bequeathed 
to,  or  become  vested  in  any  person  or  persons  in  trust 
for  any  other  person  or  persons,  the  receipt  of  the  trustee 
or  trustees,  or  his  or  their  heirs,  executors  or  adminis- 
trators, shall,  notwithstanding  any  equitable  claim  or 
demand  whatsoever  of  the  person  or  persons  beneficially 
entitled  to  the  sud  shares,  be  a  good  and  sufficient 
discharge  for  the  sum  or  sums  of  money  which  may 
become  payable  from  the  company,  for  or  in  respect  of 
such  shares,  and  shall  discharge  the  company  from  all 
obligation  of  seeing  to  its  application,  or  being  answera- 
ble for  its  misapplication. 

107.  That  in  the  event  of  the  death  of  any  proprietor, 
or  of  his  or  her  being  declared  a  bankrupt,  or  taking  the 
benefit  of  any  act  passed  or  to  be  passed  for  the  relief 
of  insolvent  debtors,  his  or  her  executors,  administra- 
tors, legatees,  or  next  of  kin,  or  assignee  or  assignees 
respectively,  shall  not,  as  such,  be  entitled  to  hold  his  or 
her  share  or  shares  as  a  proprietor  or  proprietors  of  the 
company,  or  to  vote  or  do  any  other  act  in  respect 
thereof,  unless  and  until  he,  she,  or  they  shall  elect  to 
hold,  and  shall  be  allowed  to  hold  such  share  or  shares, 
as  a  proprietor  or  proprietors;  but  such  executors,  ad- 
ministrators, legatees,  or  next  of  kin,  and  assignee  or 
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assignees  respectively,  may,  in  the  manner  and  upon  the  lSd5. 
terms  hereinafter  mentioned,  dispose  of  the  shares  so  £z  parte 
held  by  them;  and  that,  on  the  application  of  the  execu-  andotherar 
tors,  administrators,  legatees,  or  next  of  kin,  or  assignee 
or  assignees  of  any  deceased  bankrupt  or  insolvent  pro- 
prietor, to  become  a  proprietor  or  proprietors,  in  respect 
of  such  share  or  shares  as  aforesaid,  or  for  permission  of 
the  directors  to  sell  and  transfer  the  same,  he,  she  or 
they,  shall  leave,  or  cause  to  be  left,  at  the  office  of  the 
society,  for  three  days,  the  deeds  or  wills,  and  letters  of 
probate  thereof,  or  the  letters  of  administration  under 
which  he,  she  or  they,  respectively,  shall  or  may  claim 
to  be  entitled  to  such  share  or  shares,  and  shall  pay  to 
the  secretary  for  the  time,  for  registering  every  deed, 
will,  letters  of  probate  or  administration,  respectively,  a 
reasonable  charge  for  registering  the  same,  to  be  fixed 
by  the  directors. 

108.  That  if  any  executor,  administrator,  legatee, 
ornext  of  kin,  as  assignee  or  assignees,  desire  to  hold 
such  share  or  shares  as  aforesaid,  and  shall  be  approved 
by  the  board  of  direction,  he,  she  or  they,  respectively, 
shall,  within  one  calendar  month  after  such  approval 
shall  have  been  duly  certified,  execute  any  deed  or  deeds 
in  a  form  to  be  prescribed  from  time  to  time  by  the 
directors  for  the  time  of  the  said  society,  whereby  be, 
she  or  they,  shall  become  subject  to  the  payments  and 
liabilities,  and  to  the  observance  of  all  such  covenants, 
provisions,  rules,  and  regulations,  as  the  original  pro- 
prietor of  such  shares  would  have  been  subject  or  liable 
to  in  case  he,  she  or  they  had  continued  to  hold  the 
same ;  and  immediately  after  the  execution  of  such  deed, 
and  not  before,  he  or  she  shall  become  a  proprietor  of 
the  company  in  respect  of  such  shares  as  aforesaid ;  and 
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18S5.  until  such  executor,  administrator,  legatee,  or  next  of 
j^  jg  kin,  assignee  or  assignees,  shall  have  been  approved  as 
^nd^'the*'*  aforesaid,  and  have  executed  such  deed  or  deeds  as 
aforesaid,  he,  she  or  they,  shall  not  receive  or  be  entitled 
to  any  dividend,  interest,  benefit,  profit  or  bonus,  which 
may  accrue,  or  be  declared,  or  become  payable  on  or  by 
virtue  or  in  respect  of  any  such  share,  after  the  death, 
declaration,  or  bankruptcy,  or  adjudication  of  insolvency 
of  any  such  member  or  proprietor ;  but  the  same  divi- 
dend or  interest,  benefit  or  bonus,  shall  be  retained  by 
the  society  until  some  person  shall  h&ve  lawfully  become 
a  proprietor  of  such  share,  and  a  member  of  this  society 
in  respect  thereof,  or  until  the  sale  or  disposition  of 
such  share  or  shares,  and  shall  then  belong  to,  and  if 
payable,  be  paid  to  such  executor,  administrator,  legatee 
or  assignee,  or  his  vendee  or  transferree,  as  soon  as  some 
person  shall  have  lawfully  become  a  proprietor  of  such 
share  and  a  member  of  the  society  in  respect  thereof, 
and  the  same  shall  be  payable  under  the  regulations  of 
these  presents ;  and  every  such  share  shall  be  forfeited 
to  the  society,  unless  an  owner  thereof  shall  be  ascer- 
tained and  become  a  member  of  this  society,  in  respect 
thereof,  within  six  years  next  afiier  the  death,  or  as  the 
case  may  require,  declaration  of  bankruptcy,  or  adjudica- 
tion of  insolvency  of  each  such  proprietor,  respectively, 
or  unless  the  society  shall  have  purchased  the  same 
pursuant  to  the  clause  or  provision  next  hereinafter 
contained. 

109.  Provided  always,  and  the  directors  for  the  time 
being  of  this  society  shall,  within  three  calendar  months 
next  after  the  application  and  request  in  writing,  at  any 
time  within  the  said  six  years  mentioned  in  the  next 
preceding  clause,  of  any  such  executor,  administrator, 
legatee  or  assignee,  not  choosing  to  hold  such  share  or 
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shares,  pay  to  hira,  her  or  them,  out  of  the  capital  of  1835. 
the  proprietors*  guarantee  fund,  the  full  value,  at  the  time  £x  parte 
of  such  application,  of  the  share  or  interest  of  the  pro-  and^pAersr 
prietor  whom  he  represents,  of  and  in  the  same  fund,  at 
a  valuation  to  be  made  for  the  purpose  of  the  directors 
for  the  time  being,  with  interest  on  such  value  at  the 
rate  of  not  exceeding  4/.  per  cent,  per  annum,  from  the 
date  of  the  valuation,  to  be  made  as  aforesaid ;  and  on 
payment  or  tender  thereof,  all  right  and  interest  of  such 
executors,  administrators,  legatee  or  legatees,  assignee 
or  assignees,  respectively,  in  respect  of  each  such  share, 
respectively  of  and  in  the  stocks,  funds,  property  and 
effects  of  this  society,  shall  absolutely  cease  and  deter- 
mine; and  eVery  such  valuation  so  to  be  made  as  afore- 
said, shall  be  binding  and  conclusive  on  all  persons 
whomsoever,  but  no  premium  shall  in  such  case  be  paid 
or  payable  in  respect  of  any  such  share ;  nor  in  such 
valuation  shall  any  compensation  be  made  or  demandable 
in  respect  of  any  past,  future,  or  supposed,  or  expected 
profit,  or  share  of  profit  arisen,  or  made,  or  expected  to 
arise  or  be  made  by  the  society,  or  any  other  profit  or 
benefit  not  previously  added  to  and  made  part  of  the 
proprietors'  guarantee  fund. 

The  deed  contained  also  this  further  provision,  '^  That 
the  present  number  of  directors  shall  be  seventeen,  but 
shall,  upon  the  first  two  vacancies,  be  reduced  to  fifteen, 
and  shall  never  afterwards  be  more  than  fifteen ;  and  that 
no  person  shall  hereafter  be  qualified  or  eligible  to  be  a 
director  of  the  society,  unless  he  shall  be  the  holder  of 
fifty  or  more  shares  of  50^  each  in  the  capital  of  the 
society*" 

From  the  affidavits  it  also  appeared,  that  for  some 
time  previous  to  the  notice  of  the  23d  of  February  being 
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1885.  given,  Litt  was  a  director  of  the  company,  and  that  he 
j^^^  continued  to  act  as  director  up  to  the  time  of  his  bank- 
Md^othersT  '"P^cy*  having  no  other  shares  than  the  100  alleged  to 
be  assigned  as  aforesaid  to  the  petitioner.  Also,  that  on 
receipt  of  the  notice  the  same  was  put  up,  in  the  office 
of  the  company,  with  the  other  letters  and  written  com- 
munications received  by  the  company  about  that  period ; 
and  that  a  memorandum  was  written  in  pencil  mark,  in 
the  share  ledger  of  the  company,  opposite  to  the  account 
of  Litt  therein,  in  the  following  words : — ''  Notice  of 
assignment  of  100  shares,  Masterman  &  Co."  And  a 
similar  memorandum  was  placed  against  the  eighty  shares 
of  Harrison.  And  that,  in  the  book  of  the  company 
called  the  non-assurance  time  book,  a  memorandum  in 
pencil  mark  was  written  against  the  100  and  80  shares 
respectively  as  follows : — '*  Not  to  be  transferred,  vide 
Haddan  &  Go's,  notice  of  the  ^d  February,  1831." 
And  it  further  appeared  to  be  the  uniform  course  and 
practice  of  the  company,  in  the  case  of  transferring  of 
shares  by  any  proprietor,  for  a  written  application  to  be 
made  to  the  office  for  permission  to  transfer  a  few  days 
before  a  board-day ;  which  application  was  laid  before 
the  board,  who  thereupon  signified  in  the  minutes  of 
their  sitting  whether  they  approved  or  not  of  .the  pro- 
posed transfer :  and,  in  the  affirmative,  a  deed  for  effect- 
ing the  same  was  made  out  and  prepared  in  the  office  of 
the  company,  according  to  a  printed  form  kept  and  uni- 
formly used  in  the  office :  and  the  several  parties  to  such 
deed  subsequently  executed  the  same,  and  then  the  same 
deed  would  be  pasted  in  a  book  kept  by  the  office  for  that 
purpose  exclusively ;  whereupon  the  shares  whereto  the 
deed  related  would  be  immediately  transferred  in  the 
company's  books  into  the  name  of  the  transferree,  who 
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would  thenceforth  appear  in  the  public  books  of  the        1835. 
company^  and  would  be  recognized  as  the  proprietor  of      ^^  p^^^ 
such  shares.    Such  forms  were  never  observed  by  the    ^^"othere.'' 
petitioners;    but  the  same   shares,  for  several  years 
previous  to,  and  up  to  the  time  of,  their  bankruptcy, 
always  stood  in  the  names  of  Litt  and  Harrison  respec- 
tivdy  in  the  public  books  of  the  company  as  the  pro- 
prietors thereof. 

Mr.  Blackburn  and  Mr.  Montagu  for  the  petitioners. 
This  case  is  very  distinguishable  from  that  of  Ex  parte 
The  Lancaster  Canal  Company  {a).  In  that  case,  not 
only  was  the  mode  of  transfer  which  was  prescribed  by 
act  of  parliament  unobserved,  but,  being  a  transaction 
between  the  company  and  one  of  its  body,  every  means 
was  taken  to  conceal  the  fact  of  the  attempted  transfer 
from  the  knowledge  of  the  world :  the  party  had  power 
to  receive  the  dividends,  and  appeared  in  the  books  of 
the  company  as  the  owner  of  the  shares,  and  there  was 
nothing  to  induce  a  suspicion  that  any  other  party  than 
the  bankrupts  had  an  interest  in  them.  Here,  however, 
there  is  no  act  of  parliament  prescribing  a  particular 
fcfrm  of  transfer.  It  is  a  mere  private  deed  of  the  com- 
pany, not  affecting  the  public,  because  the  public  as  such 
have  no  power  to  know  its  contents.  It  is  made  for  the 
mere  convenience  of  the  company,  and  cannot  at  all 
events  afiect  the  rights  of  a  transferree,  who  had'  not 
notice  of  its  contents.  The  transferrees  are  wholly  inde- 
pendent and  aloof  from  the  company,  and  every  means 
are  taken  by  them  to  make  known  to  the  world  the  fact 
of  their  claim  upon  the  shares ;  and  it  would  have  been 
impossible,  from  the  mode  in  which  the  petitioners  claim 

(a)  1  Dea.  &  Chit  411 ;  S.  C.  Mont  &  Bli.  94. 
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1835.        .^j^g  entered  in  the  company's  books,  for  any  party  inquir* 
£x  parte       ing  as  to  the  title  of  the  bankrupts  to  the  shares  in  ques- 
and  others,     tion,  to  have  been  deluded  into  the  supposition  that  the 
bankrupts  had  title,  or  at  all  events  a  clear  and  unin- 
cumbered title  to  them. 


The  further  argument  on  behalf  of  the  petitioners 
was  stopped  by  the  Court,  who  called  upon 

Mr.  Swanston  and  Mr.  Rogers^  for  the  assignees,  the 
respondents.  It  is  not  pretended  that  the  attempted 
transfer  in  this  case  could  pass  any  thing  more  than  an 
equitable  interest  in  these  shares,  which  in  themselvet 
are  mere  chattel  interests.  In  the  first  place,  therefore, 
we  contend  that  this  Court,  taking  on  itself  the  functions 
of  a  Court  of  Equity,  and  guiding  itself  in  the  exercise 
of  those  functions  by  the  doctrines  maintained  in  other 
Courts  of  a  similar  jurisdiction,  will  nol  decree,  in  eflfect, 
the  specific  performance  of  a  contract  concerning  mere 
chattels,  but  will  leave  the  petitioners  to  recover  what 
damages  they  can  by  means  of  their  legal  remedies  (a). 
Secondly,  granting  that  the  Court  will  interfere  upon  such 
a  subject,  it  cannot  do  so  in  this  case,  because  up  to  the 
time  of  the  bankruptcy  these  bankrupts  remained  in  pos- 
session, we  say,  of  these  shares  as  reputed  owners,  and 
therefore  they  pass,  by  the  6  Geo.  4.  c.  16.  s.  72.,  to  the 
assignees.  It  is  undeniably  true,  that  the  forms  required 
to  be  observed  upon  the  transmutation  of  shares  by  the 
rules  of  the  company  have  not  been  complied  with,  as 
between  the  bankrupts  and  the  company ;  and  therefore^ 
as  between  them  and  the  public,  the  former  remained 
owners,  or  at  least  apparent  owners,  up  to  the  period  of 

Co)  See  eases  od  this  subject,  1  Chit  Index,  p.  70, 3d  edit 
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their  stopping  payment.  Until  the  rules  of  the  company  ISS5. 
were  observed  the  bankrupts  continued  the  legal  owners ;  ex  parte 
and  having  been  actual  owners,  when  they  ceased  to  be  and^oihcra. 
such  it  behoved  them  to  do  other  acts  than  they  have^ 
observed,  to  divest  themselves  of  the  reputation  of 
ownership.  LingardY,Messiter{a),JEx  parte  Lancaster 
Canal  Company  (b).  It  is  very  true,  that  notice  of  the 
transfer  had  been  given,  and  an  acknowledgment  of  the 
receipt  thereof  and  other  cautionary  observations  were 
entered  and  made  in  the  books  of  the  company.  But  it 
18  equally  true^that  those  books  were  private,  and  unknown 
and  unopen  to  the  public.  The  bankrupt,  after  the  com- 
pany had  notice  of  the  transfer  of  all  his  shares,  con- 
tinued to  act  as  director;  and  to  entitle  him  to  do  so,  the 
rules  required  him  to  have  My  shares.  And  yet  it  is  in 
evidence,  that  he  never  had  any  shares  other  than  the 
IOO5  which  are  said  to  have  been  transferred  to  the 
petitioners.  Clearly,  therefore,  the  company  could  not 
have  considered  Litt  otherwise  than  as  still  being  the 
owner  of  the  shares,  or  they  could  not  have  allowed  him 
to  continue  acting  in  the  ordinary  routine  of  director. 
This  case  is  parallel  with  that  of  IJx  parte  Lancaster 
Canal  Company  {c),  the  only  apparent  difference  being, 
that  the  mode  of  transfer  in  the  one  case  was  prescribed 
by  act  of  parliament,  and  in  the  other  by  the  company's 
deed.  The  act  of  parliament  in  that  case  was,  however, 
merely  a  private  act,  and  is  therefore  not  to  be  considered 
more  potent  or  binding  on  the  world  than  a  private  deed. 
In  fact,  the  rules  contained  in  the  deied  must  be  as  strictly 
obMfved  as  those  in  the  act  above  mentioned.  The 
bankrupts,  therefore,  remaining  in  the  exercise  of  all  the 

(a)  1  B.  &  C.  308  ;  S.  C.  2  Dow.  &  R.  495.        {h)  1  Dea.  &  Ch.  41 1. 

(c)  1  Dea.  &  Cb.  411 ;  S.  C.  Moot.  &  Bli.  94.  x 
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18S5.        functions  of  owners,  these  shares  pass  to  their  assignees 
Ejcptiie      **  property  found  in  their  reputed  ownership  at  the 
^"Xir    time  of  the  bankruptcy. 

Mr.  BlacUmme  was  not  required  to  reply. 

Erskine,  C.  J.— I  am  of  opinion  that  the  petitioners 
are  entitled  to  the  relief  they  seek  by  their  petition.    It 
is  objected  that  the  bankrupts  continued  legal  owners, 
because  it  is  said  the  assignment  to  the  petitioners  was 
invalid — that  this  Court  will  not  direct  specific  perform- 
ance regarding  a  subject  which  is  in  its  nature  a  mere 
chattel  interest, — and  lastly,  that  even  if  the  transfer  to 
the  petitioners  were  effectual,  yet  that  by  the  bankrupts 
remaining,  as  the  assignees  contend  they  did,  in  the 
apparent  ownership,  the  shares  pass  to  the  assignees 
under  the  7Sd  section.     It  is  said,  that  inasmuch  as  the 
forms  of  transfer  pointed  out  by  the  company's  deed  were 
not  observed,  therefore  the  property  was  not  legally 
assigned  to  the  petitioners.     It  is  not  contended  that  the 
forms  were  complied  with.    But  it  was  competent  for 
the  bankrupts  to  assign  either  a  legal  or  an  equitaUe  tide. 
At  law,  to  assign  the  absolute  ownership,  the  forms  pre- 
scribed by  the  deed  must  have  been  observed.    This  was 
omitted.     But  the  bankrupts  have  assigned  the  bene- 
ficial interest  in  equity ;  and  although  Courts  of  Equity 
may  not  in  general  interfere  in  cases  of  mere  chattel 
interests,  yet  that  is  only  where  the  party,  against  whom 
relief  is  sought,  remains  solvent,  and  against  whom,  there- 
fore, an  adequate  remiedy  or  compensation  can  be  had  at 
law,  in  the  shape  of  pecuniary  damages.    But  where 
such  party  is  insolvent,  as  in  this  case,  all  remedy  at  law 
in  the  shape  of  damages  is  hopeless,  and  therefore  it  is  not. 
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only  the  duty  but  also  the  constant  practice  of  the  Courts        1835. 
to  give  their  aid  by  specific  performance.    Every  case  of      e7^^ 
equitable  mortgage  in  bankruptcy  falls  within  this  prin-    ^^^^Xtr 
ciple.    Here  an  equitable  transfer  has  been  made,  and 
the  petitioners  have  acquired  an  equitable  ownership,  of 
which  it  would  be  unjust  to  deprive  them.    With  regard 
to  the  question  of  reputed  ownership,  or  order  and  dis- 
position, that  is  completely  and  fully  met.    The  bank- 
rupts bad  assigned,  by  a  perfect  deed,  all  their  interest  m 
these  shares  to  the  petitioners,  and  notice  of  this  deed 
was  duly  given  to  the  company.    Upon  the  receipt  of  it 
they  make  entries  of  the  transaction,  and  of  the  notice 
having  been  received,  in  their  books ;  and  by  the  form 
of  such  entry,  the  company  evince  their  knowledge  that 
the  bankrupts  could  not  give  any  other  person  an  interest 
in  such  shares,  so  long  as  the  claim  of  the  petitioners 
continued  unsatisfied.    These  facts  constitute  the  marked 
distinction  between  this  case  and  that  of  the  Lancaster 
Canal  Company.    In  that  case  there  was  no  real  inten- 
tion of  the  parties  to  alter  the  ownership :  on  the  con*- 
trary,  the  object  was,  that  the  bankrupt  should  there  con- 
tinue as  the  ostensible  owner : — there  was  no  entry  in 
any  of  the  books  of  any  notice  of  a  change  of  owner- 
ship, or  of  any  transmutation  of  the  property.    The 
public  were,  and  were  intended  to  be  deceived,  and  a 
firaudulent  and  collusive  reputation  of  ownership  was 
retained  to  the  bankrupt.    In  this  case,  every  ingredient 
is  the  very  reverse,  and  any  person  making  inquiry  at  the 
office  as  to  the  ownership  could  not  but  at  once  have 
learnt  the  true  state  of  the  case,  namely>  that  the  bank^- 
rUpts  were  not  the  true  owners. 

Sir  John  Cross. — The  reputed  oVvnership  clause  is 
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18d5.  one  of  so  penal  a  nature,  that  I  think  the  assignees,  to 
Ejt  parte  entitle  themselves  under  it,  are  bound  clearly  to  prove  the 
«^d  oibeiir  ^^*^*  within  it.  My  feeling  has  long  been,  that  the  con- 
struction of  that  clause  has  been  carried  much  too  fisur  in 
favour  of  assignees.  They  are  bound,  as  I  before  said, 
clearly  to  establish  that  the  bankrupt  either  was  the  true 
owner,  or  was  the  apparent  owner,  of  the  property  to 
which  they  advance  claim.  How  do  they  in  this  case 
make  out  a  reputation  of  ownership  ?  Their  strongest 
point  is,  that  Litt  continued  to  act  as  director.  That 
circumstance  is  not  entitled,  I  think,  to  much  weight, 
since  it  could  only  be  known  to  one  or  two  clerks  in  the 
office  of  the  company,  while  any  one  really  desirous  of 
knowing  the  truth  might,  by  the  slightest  inquiry,  ha^ve 
learned  that  the  true  ownership  was  in  the  petitioners. 
I  am  therefore  of  opinion,  that  the  prayer  of  this  petition 
ought  to  be  granted. 

Sir  G.  Rose. — I  think  this  is  quite  a  clear  case  in 
favour  of  the  petitioners.  In  regard  to  spedflc  perform- 
ance of  contracts  concerning  chattels  in  equity,  the  Courts 
have  always  been  guided  by  the  consideration  of,  whe- 
ther Courts  of  Law  could  give  as  fiill  a  compensation 
for  the  injury  arising  from  non-performance,  by  pecuniary 
damages,  as  they  could  themselves  afford  by  directing 
completion  of  the  contract  in  specie.  Thus,  if  the  con- 
tract be  for  the  sale  of  timber,  and  the  amouiit  to  be 
recovered  in  the  shape  of  damages  at  law  would  as  fiilly 
compensate  as  the  possession  of  the  identical  timber  con- 
tracted for,  Courts  oi  Equity  would  refuse  to  inteifete: 
but  if  it  were  made  to  appear  that  no  other  timber  would 
suit  the  party  complaining  as  well,  there  they  would 
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decree  specific  peTfonnance(a).  And,  indeed.  Courts  of  IBS5. 
Equity  have  of  late  years  shown  an  inclination  to  break  £,  parte 
through  that  rule  regarding  mere  chattels  and  chattel  ^^jj^o'^^" 
interests.  This  may  be  seen  from  the  case  of  Doleret 
V.  RothschUdiJji).  Here,  it  is  obvious,  a  Court  of  Law 
would  give  but  the  shadow  of  compensation,  owing  to  the 
intervention  of  bankruptcy.  This  Court  is  therefore  the 
proper  tribunal;  and  specific  performance  is  the  only 
adequate  remedy  for  the  petitioners.  Had  there  been  any 
doubt  upon  the  point  of  reputation  of  ownership,  the 
assignees  should  have  the  benefit  of  it,  and  the  Court 
would  not  interfere.  But  I  apprehend  there  is  none. 
The  rules  of  the  company  may  be  proper  and  binding 
among  themselves,  but  neither  those  rules  nor  that  which 
the  company  choose  to  do,  with  regard  to  the  allowing 
an  unqualified  person  to  act  as  director,  can  affect  an 
equitable  assignee  of  the  shares.  The  rules  cannot  alter 
the  ordinary  incidents  of  such  property.  The  sole  ques- 
tion in  all  these  cases  is,  was  notice  of  the  transfer  given 
to  the  ofiice?  All  turns  upon  that  Even  if  a  bare 
notice  had  been  given  without  more,  even  a  verbal  notice 
without  any  entry  whatever  in  their  books,  it  would  have 
been  sufficient  for  the  petitioners.  Suppose  it  had  been 
the  case  of  trustees  or  executors,  or  the  like,  the  mere 
notice  attaches  a  liability  on  the  specific  property,  and 
imposes  on  a  party  seeking  to  set  up  an  adverse  right  the 
duty  of  further  inquiry.  And  such  notice  in  the  ease  of 
policies  has  always  been  held  to  prevent  the  operation  of 
the  reputed  ownership  clause*  In  this  case  the  right  is 
much  more  clear,  for  the  books  of  the  company  not  only 

(a)  Withy  V.  Cottle,  1  Sim.  &  S.  174 ;   S.  C.  Turn.  &  R.  78 ;    JBuxtott 
V.  Li$Ur,  3  Atk.  383. 

(b)  1  Sim.  &  S.  590. 
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1835.        show  the  notice,  but  also  contain  an  acknowledgment  of 
£jjp,^      ownership  in  the  petitioners.    The  Lancaster  Canal  case 

ma 

and  Mhenr  '^  ^^  every  respect  widely  different  from  the  present,  and 
I  am  far  from  conceding  to  the  respondents,  that  there 
is  no  diflferenoe  between  the  public  operation  of  an  act 
of  parliamenti  even  though  a  private  act,  and  a  jointHslock 
company  deed,  as  in  the  case  before  us. 


The  petition  was  therefore  granted,  and  the  usual 
order  in  cases  of  equitable  mortgage  made, — 
the  petitioners  to  be  at  liberty  to  bid. 


Ex  parte  William  Henry  Douglass,  Esq.  Barrister  at 
Law — In  the  matter  of  William  Ellis. 

AprU  25. 

A  counbj  fiat     ThIS  petition  stated,  that  the  petitioner  was  a  bar- 

baTiDg  been  di-  *  * 

rected  to  three    rister  at  law,  residing  at  Fareham,  in  the  county  of 

buristen,  under 

tbe  1  &  2  wui,  Southampton ;  and  was,  in  the  year  1838,  duly  appointed 
■olidcor  neg-  by  the  Lord  Chancellor,  to  be  a  Commissioner  of  bank- 
count  of  the  ex-  tupts  for  the  three  several  districts  of  Portsmouth,  Win- 
^rnone  of"^'  Chester,  and  Basingstoke;  and  previously  to  his  appoinU 
tionw  wlio^*  ™®^^  ^  ^  Commissioner  for  the  three  several  districts 
ovinSd  his  wil-  •^<>'®8aid,  was  required  by  the  authority  of  the  Lord 
dT^^^^  Chancellor,  and  accordingly  undertook,  to  reside  within 
^il^^^^'  ^^  county  aforesaid,  and  to  abstain  from  practising  in 
Court  had  iuria-  matters  relating  to  bankruptcy,  save  as  a  Commissioner  ^ 

diction  at  the 

instance  of  the  and  had  ever  since  his  said  appointment  continued  to 

barrister  to  in- 
terfere :  and       reside  at  Fareham  aforesaid,  within  the  said  county,  and 

soiidtof  should  1^^^  not  acted  or  practised  in  matters  of  bankruptcy^ 

snnnnon  such 

banister  in  ftituie^  and  reoompence  him  for  all  fees  which  he  would  oth^rwiae  hive 
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save  as  a  Commissioner ;  that  Richard  Missing ,  of  Titch-  ISSo, 
field,  in  the  said  county,  Esq.  and  the  petitioner,  were  the  £x  parte 
only  barristers  appointed  commissioners  of  bankrupts 
within  the  districts  aforesaid ;  that  in  the  month  of  De- 
cember last  a  fiat  was  issued  against  the  said  bankrupt, 
then  a  trader  residing  in  the  parish  of  Portsea,  in  the 
said  county,  and  within  the  district  of  Portsmouth ;  that 
the  said  fiat  was  obtained  by  William  Minchin  of  Portsea 
aforesaid,  gentleman,  either  on  his  own  application  or  on 
that  of  his  agent  in  London,  for  and  on  the  petition 
of  a  creditor  of  the  said  bankrupt,  George  Lambuni 
Greetham,  gentleman;  that  the  said  fiat  was  directed 
to  the  said  Richard  Missing  and  the  petitioner,  and 
Joseph  Paddon  and  David  Compigne;  and  that  the 
petitioner,  though  expressly  named  in  the  said  fiat,  and 
willing  to  be  an  acting  Commissioner  in  the  said  bank* 
ruptcy,  did  not  receive  any  summons  to  attend  the  first 
meeting  of  the  Commissioners,  nor  had  he  since  that 
period  received  any  summons  to  attend  any  subsequent 
meeting;  that  the  said  bankrupt  was  adjudged  a  bank- 
rupt by  some  of  the  Commissioners  in  the  said  fiat  named, 
and  notice  of  such  adjudication  was  given  in  the  London 
Gazette,  whereby  three  public  meetings  were  appointed 
to  be  held;  that  the  petitioner  (although  he  did  not 
receive  any  summons  as  aforesaid)  did  nevertheless 
attend  the  first  of  the  said  public  meetings,  and  did  then 
and  there  (having  first,  in  the  presence  of  the  said 
Richard  Missing,  one  of  the  said  Commissioners,  taken 
the  oath  prescribed  and  required  by  the  statute  1  &  S 
Will  4.  c.  S6.  s.  14.  and  signed  a  memorial  thereof,)  de- 
clare his  willingness  and  intention  to  attend  the  meetings, 
and  to  act  as  a  Commissioner  in  the  said  bankruptcy ; 
that  the  petitioner,  notwithstanding  his  said  declaration. 
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1835.  was  addressed  by  the  said  William  Minehin,  who  io* 
£jjpj^  formed  him,  in  the  name  and  on  the  behalf  of  the  creditors, 
DuuoLAfls.  ^^  jjg  could  not,  on  account  of  the  expense,  be  per- 
mitted to  act  under  the  fiat,  and  the  petitioner  w^  there- 
upon excluded  from  acting ;  that  the  said  William  Mtn- 
chin  was  solicitor  to  the  assignees ;  that  by  the  6  Geo*  4. 
c.  16.  s.  2S.  it  was  among  other  things  enacted,  "  That  at 
every  meeting  under  any  commission  to  be  executed  in 
the  country,  wherein  any  one  or  more  of  the  Commission- 
ers named  may  be  a  barrister  or  barristers,  such  barrister 
or  barristers,  or  as  many  of  them  as  shall  be  willing  to 
attend,  not  exceeding  three,  at  each  meeting,  shall  be 
the  acting  Commissioner  or  Commissioners,  and  shall  be 
entitled  to  his  or  their  summonses  and  fees  accordin^y 
in  priority  to  any  of  the  other  Commissioners  in  the  said 
commission  named;"  that  the  conduct  of  Minckin  in 
neglecting  to  summon  the  petitioner  as  a  Commissioner, 
and  in  excluding  him  from  acting  as  such,  was  not  only 
in  direct  opposition  to  the  statute,  but  was  also  an  in- 
dignity to  the  petitioner,  and  an  invasion  of  the  rights  of 
the  bar;  the  petition  therefore  prayed  that  the  Court 
would  direct  that  Minchin  should,  from  time  to  dme, 
summons  the  petitioner  as  a  Commissioner  under  the  fiat, 
in  priority  to  any  other  of  the  Commissioners  therein 
named  who  were  not  barristers;  and  that  the  Court 
would  direct  that  3iinchin  should  forthwith  pay  the 
petitioner  all  fees  which  he  could  have  claimed  as  a  Com- 
missioner under  the  said  fiat,  had  he  been  summoned  to 
attend  and  had  he  acted  as  such  Commissioner ;  and  that 
Minchin  should  also  pay  the  costs  of  this  application. 

Mr.  Moultrie,  for  the  petitioner,  stated  the  fiicts  and 
referred  to  JEx  parte  KiUby{a). 

(a)  3  Dea.  &  Cb.  19. 


! 
! 
j 

I 
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Mr.  Goadeve  for  the  respondent^  Mr.  3Rnchin  the  1SS5. 
solicitor.  In  the  case  of  Ex  parte  Ward,  which  was  £,  parte 
heard  before  the  Lord  Chancellor,  August  ISSS,  on 
appeal  from  the  Vice-Chancellor,  who  had  dismissed  the 
petition,  the  petitioner  was  a  barrister  residing  at  Ox- 
ford. A  commission  had,  in  pursuance  of  Lord  Laugh* 
borough's  General  Order,  12th  August  1800,  been  direct- 
ed to  two  barristers,  residing  at  Oxford,  and  to  three 
solicitors;  but  the  petition  stated  that  one  of  the  barristers 
did  not  reside  within  the  usual  limits,  and  not  being  a 
practbing  barrister  would  not  (as  was  well  known) 
attend,  and  that  therefore  the  insertion  of  his  name  was 
a  mere  evasion  of  the  general  order.  The  petitioner, 
being  willing  to  act,  prayed  that  his  name  might  be  in- 
serted in  the  commission.  But  the  Lord  Chancellor  con- 
firmed the  Vice-Chancellor's  order,  on  the  ground  that 
the  creditors,  and  not  the  petitioner,  were  the  only  per- 
sons entitled  to  complain :  and  the  petition  was  dismissed 
with  costs,  although,  as  the  Lord  Chancellor  observed,  the 
petitioner's  motives  appeared  to  have  been  exceedingly 
proper  in  presenting  the  petition.  That  case  was  decided 
on  the  law  as  it  stood  prior  to  the  1  8c  2  WiU.  4.  c.  66. 
The  object  of  the  constitution  of  the  Court  of  Review  was, 
and  the  only  jurisdiction  given  to  it  is,  to  see  justice  done 
between  the  creditors  and  the  bankrupt's  estate.  It  was 
never  intended  as  a  tribunal  for  the  redress  of  wrongs 
done  to  the  bar.  Had  any  injury  been  shown  as  likely 
to  result  either  to  the  creditors  or  to  the  bankrupt,  by  the 
exclusion  of  the  petitioner,  then  indeed  the  Court  might 
have  been  justified  in  its  interference;  but  even  that 
would  be  questionable,  unless  the  petition  had  been  pre- 
sented by  a  creditor  or  by  the  bankrupt.  [Sir  J.  Cross. 
The  petitioner  comes  here  to  complain  of  the  conduct  of 
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1835.       the  solicitor  to  the  fiat,  in  his  mode  of  executing  his 

eTd^      duty  in  regard  to  it*     Is  not  that  alone  sufficient  to  war- 

DoooLAss.     ^^^  ^jj  CJourt  exercising  a  jurisdiction  in  the  matter  ?] 

I  submit  not|  inasmuch  as  the  complaint  is  made  by  a 

party  who  has  no  interest  whatever  in  the  bankrupt's 

estate. 

Mr.  MauUrie^  in  reply^  was  stopped  by  the  Court. 

Erskine,  C.  J. — In  Ex  parte  Ward^  and  indeed  in 
all  cases  of  Commissioners  appointed  in  the  country  under 
Lord  Loughborough's  Order,  it  was  necessary  that  the 
names  of  two  resident  barristers  should  be  inserted  in 
the  commission ;  but  there  was  not  any  right  in  any  indi- 
vidual barrister  to  have  his  name  so  inserted,  if  there 
happened  to  be  three  or  more  residing  in  the  same  neigh- 
bourhood. But  with  those  appointed  by  virtue  of  the 
authority  vested  in  the  Lord  Chancellor,  under  the  1  &  2 
Will  4.  c.  56.  s.  23.,  the  case  is  very  difierent  Among 
those  the  present  petitioner  is  one.  He  has  been 
specially  selected  by  the  Lord  Chancellor  to  act  in  the 
particular  district.  And  it  was  the  duty  of  the  8oli<utor 
to  abide  by  the  directions  in  the  fiat,  which  specially 
named  the  petitioner  as  a  Commissioner,  and  to  summon 
him  for  that  purpose.  The  solicitor  must  have  been  aware 
of  his  duty ;  for  he  could  not  but  have  observed  the  dis- 
tinction in  the  present  practice,  inasmuch  as  before  the 
1  &  2  Witt.  4.  the  solicitor  himself  named  the  Commission- 
ers. Here  the  petitioner,  from  his  conduct  throughout, 
testified  his  willingness  to  act  as  Commissioner,  and  the  act 
complained  of  is  not  a  mere  omission  to  summon  him ;  but^ 
although  he  comes  to  the  meeting  and  claims  the  right, 
yet  nevertheless  the  solicitor  by  his  conduct  obliges  the 
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petitioner  to  retire  from  acting.     The  solicitor  would        ISS5. 
have  been  guilty  of  impropriety  had  he  simply  omitted       Ex  parte 
to  summon  the  petitioner,  but  he  goes  beyond  that,  and       o"^^*"  • 
IS  still  more  to  blame  in  his  subsequent  conduct.    My 
judgment  therefore  is,  that  the  petitioner  be  declared 
entitled,  according  to  the  prayer,  to  the  fees  which  he 
would  have  received,  had  he  been  properly  summoned 
and  allowed  to  act ;  these  the  solicitor  must  pay  out  of 
his  own  pocket,  and  also  the  costs  of  this  application,  so 
as  todisburthen  the  estate  from  the  effect  of  the  solicitor's 
own  injudicious  conduct* 

Sir  J.  Cross. — I  fully  coincide  in  the  opinion  just 
expressed.  There  is  no  doubt  of  the  propriety  of  this 
petition,  or  of  the  fitness  of  the  petitioner  for  the  office 
which  he  seeks  to  exercise,  or  else  he  would  never  have 
been  appointed  by  the  Lord  Chancellor  for  that  purpose. 

Sir  G.  Rose. — Our  decision  against  the  solicitor  per- 
sonally will  not,  of  course,  prejudice  him  in  his  right  to 
fidl  back  on  his  clients  for  indemnification,  if  he  can 
show  that  he  acted  entirely  under  their  instructions. 
Although  the  order  of  Lord  Loughborough  is,  that  two 
barristers  shall  be  summoned,  yet,  being  directory  and 
not  imperative,  I  do  not  say  that,  under  that  order,  it  is 
obligatory  on  us  to  interfere  in  all  cases.  But  in  this 
case  it  is  our  duty  to  see  that  the  fiat  is  properly  exe- 
cuted according  to  its  tenor,  unless  good  ground  had 
been  shown  to  the  contrary.  The  petitioner  ought  to 
have  been  summoned,  and,  in  strictness,  all  that  has 
been  done  under  this  fiat,  is  irregular,  by  reason  of  the 
solicitor's  omission,  and  ought  to  be  done  over  again. 

VOL.  IV.      '  3  F 
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1 SSS.        That  is  the  only  way,  I  think,  in  which  we  can  loake  an 
Ex  pwte       adverse  order. 

But,  by  consent,  the  order  was, 

That  the  proceedings  should  stand,  the  solicitor 
undertaking  to  pay  the  anterior  fees  to  the  peti- 
tioner, together  wiih  the  costs  of  the  application, 
and  to  summon  the  petitioner  to  attend  all  future 
meetings. 


Ex  parte  Charles  Porter — In  the  matter  of  John 

William  Deacon. 

June  4. 

A,  and  JB.  gi?e  XHE  petition  in  this  case  stated,  that  in  the  year  1833, 
«oiy  note,  upon  the  bankrupt  applied  to  the  petitioner  to  join  him  as 
lentby'a  to^  ^  security  for  the  repayment  of  27 5L  to  the  Stamford  and 
them'to°D.  ^  B.  Spalding  Joint  Stock  Company,  vrl^ich  sum  the  company 
riTt^^smd^^^u  ^^^^  about  to  lend  him,  for  the  purpose  of  advancing  the 
obliged,  ii/ter     game  to  a  third  person  of  the  name  oi Mary  Gilbert: 

the  bankruptcy,  *  ^ 

H?y*h*'ir^*  ^^^  ^®'  ^^*^  purpose  they  gave  a  joint  and  several 
not  a  surety  for  promissory  note  in  the  following  form : — "  275/.     We 

jB.,  but  that  il.     r 

and  B.  are  prin-  jointly  and  severally  promise  to  pay"  (the  two  trustees  of 

cipai  debtors  or 

co-sureties,  and  the  company)  '*  or  order  on  demand,  the  sum  of  2^5L, 
could  not  prove  with  lawful  interest  from  the  date  thereof,  being  for 
oTthe'rote  value  received. —  C.  Porter,  J,  W.  Deacon,^  The  com- 
^te!    '  ^       P^i^y  ^^P^^  ^^^^  "^^^  placed  the  money  into  the  hands  of 

the  bankrupt,  and  be  paid  it  over  to  Gilbert;  and  the 
bankrupt  and  the  petitioner  were  debited  with  the 
amount  in  the  books  of  the  company.  The  fiat  issued 
against  Deacon^  the  bankrupt,  in  September  1834,  and 
Gilbert  became    insolvent.     The  petitioner  had  been 
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obliged  to  pay  the  d75Z.  and  intecest  to  the  company,        IB$6. 
and  he  had  therefore  applied  to  prove  the  moiety  of  the       ^^jaxf 
note  against  Deofi^'s  estate,  but  his  proof  had  been      Po»tb?i. 
rejected  by  the  ComjEni93ion€grs.    The  petition  therefore 
prayed  that  such  proof  might  be  received. 

Mr.  WcKwi,  foor  the  petitioner.  We  maintain  the  right 
to  make  this  proof,  on  the  ground  that  the  petitioner 
was  a  syrety  for  Uie  bankrupt  to  the  extent  of  one 
Vkoieiy  of  the  promissory  note,  and  therefore  we  seek  to 
prove  under  the  6  Geo,  4.  c.  16.  s.  52  (a).  It  is  not 
like  the  ca^e  of  Clements  v.  L^ngley(b),  in  which  it  was 
v}rt^l^ly  determined,  th^t  a  surety  paying  the  debt  after 
Ihe  bankruptcy,  could  not  prove  any  part  of  the  9um 
paid  against*th^  estate  of  his  co-surety:  because  here 
the  petitioner  and  the  bankrupt  were  not  co-«ureties, 
l»at  both  principal  debtors.  The  company  had  nothing 
to  do  with  Gilbert.  They  trusted  the  petitioner  and 
ihe  bfmkrupt  as  their  debtors :  so  that  no  party  existed 

(a)  That  section  is  as  follows : — "  And  be  it  enacted,  that  any  person 
who  at  the  issuing  of  the  comiaiBsion  shall  be  surety  or  liable  for  any  debt 
of  tbe  bankrupt,  or  bail  for  the  bfulmipt,  either  to  the  sheriff  or  to  the  action, 
if  be  shall  have  paid  the  debt,  or  any  part  thereof,  in  discharge  of  the  whole 
debt  (although  he  may  have  paid  the  same  after  the  commission  issued),  if 
tbe  creditor  shall  have  proved  his  debt  under  the  commisaton,  shall  be  en- 
^tied  fo  stand  in  t|ie  place  of  such  creditor  as  to  the  dividends  and  all  other 
rights  under  the  said  commission  which  such  creditor  possessed  or  would  be 
entitled  to  in  respect  of  such  proof;  or  if  the  creditor  shall  not  have  proved 
upder  tbe  cpmipission,  such  surety  or  person  liable,  or  bail,  shall  be  entitled 
to  pn^e  his  demand  in  respect  of  such  payment  as  a  debt  under  tbe  com- 
mission, not  disturbing  the  former  dividends,  and  may  receive  dividends 
widi  the  other  creditors,  although  he  may  have  become  surety,  liable,  or  bail 
«5  afora^aid,  after  ^fi  act  of  bapkniptcy  committed  by  such  btokrupt ; 
^provided  that  sqch  person  had  not,  when  he  became  sijicb  sa^ty  or  bail,  (pr 
so  liable  as  aforesaid,  notice  of  any  act  of  bankruptcy  by  such  bankrupt 
committed." 

(6)  2  Nev.  &  Man.  269. 

3fS 
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1835.  as  principal,  for  whom  they  could  be  said  to  be  co- 
Ezparte  sureties.  Both  were  jointly  and  severally  bound  to 
PoRTiR.  jjjg  company  as  principals,  and  each  was  in  equity  bound 
to  the  other  for  one  moiety  of  the  whole  debt.  Each 
may  therefore  be  said  to  have  been  a  surety  for  the 
other,  but  they  cannot  be  said  to  be  co-sureties.  The 
petitioner  has  been  called  upon  not  only  to  pay  his 
moiety,  but  also  the  moiety  due  from  the  bankrupt,  and 
that  gives  the  petitioner  a  right  to  prove  the  amount  of 
it  against  this  estate.  This  case  is  very  similar  in  prin- 
ciple to  that  of  Ex  parte  Yofi^eia)^  and  the  observations 
of  Lord  JEldan  in  that  case  should  guide  this  Court  in 
granting  the  relief  we  seek.  There  (b)  Lord  Eldon  says, 
"  If  it  is  necessary  to  answer  the  moral  justice  of  this 
case,  the  late  act  of  parliament  (c)  would  give  considera- 
ble aid.  If  that  act  is  understood  as  applying  only  to 
sureties  strictly,  it  is  impossible  to  represent  the  Bot- 
fields  as  sureties ;  but  many  cases  fall  within  the  reach 
of  the  words  of  that  act  '  liable  to,' — cases  which  I 
know  that  act  was  intended  to  comprehend.  The  drawer 
of  a  bill  of  exchange,  for  instance,  is  not  strictly  a  surety 
for  the  acceptor.  In  general  cases,  the  acceptor  is 
primarily  liable  upon  the  bill ;  and  the  drawer  may  be 
in  the  nature  of  a  surety :  but  if  the  real  transaction  is 
that,  as  between  them,  the  drawer  shall  be  first  liable, 
after  what  has  passed  at  law  and  here  with  reference  to 
the  acceptor  having  or  not  having  effects,  I  state  firom 
perfect  recollection,  that,  when  that  bill  passed,  it  was  in 
contemplation,  where  justice  required  it,  that  the  ac- 
ceptor should  be  considered  a  person  liable  for  the 
drawer;  but  farther  the  circumstances  of  each  are  looked 

(a)  3  Vcs,  &  B.  31.  (6)  Ibid.  p.  39,  40. 

(c)  49  Geo.  3.  c.  121.  s.  8. 
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at;  and  if  a  person  has  become  liable,  under  this  sec-        1835. 
tion  (a)  of  the  act,  he  is  to  have  relief."     In  that  case,       e,  pane 
therefore,  though  as  regarded  the  principal  creditor,  both       Po*^^"- 
the  acceptor  and  the  drawer  were  to  be  looked  upon  as 
principal  debtors  and  co-sureties,  yet,  as  between  them- 
selves, they  were  considered  the  one  as  surety  for  the 
other,  and  as  such  the  one  was  held  entitled  to  prove 
against  the  other. 

Mr.  Swanston,  for  the  assignees,  was  stopped  by  the 
Court. 

Erskine,  C.  J. — I  do  not  conceive  it  possible  to  grant 
this  application  as  a  case  falling  within  the  principle  of 
relief  pointed  out  by  the  6  Geo.  4.  c.  16.  s.  62.  At  the 
issuing  of  the  fiat,  the  petitioner  could  not  be  said  to  be 
surety  for  the  bankrupt.  There  was  no  debt  at  that 
time  due  between  them,  each  was  liable  for  the  whole, 
each  being  a  principal  debtor;  and  certainly  nothing 
was  then  due  to  the  petitioner  from  the  bankrupt.  The 
words  of  the  act  are,  "  that  any  person  who  at 
the  issuing  of  the  commission  shall  be  surety,  or  liable 
for  any  debt  of  the  bankrupt,  &c.,  if  he  shall  have  paid 
the  debt,  although  after  the  commission,"  shall  be  en- 
titled to  do  certain  things.  Such  was  not  the  position 
of  the  petitioner.  The  case  of  the  drawer  and  acceptor 
of  a  bill  is  very  different ;  there  primd  facie  the  drawer 
is  only  secondarily  liable,  and  the  one  is  regarded  as 
surety  for  the  other  in  most  respects. 

Sir  J.  Cross. — I  entirely  concur.  This  is  not  a  case 
of  suretyship  in  any  way  between  the  petitioner  and 

(a)  49  Geo.  3.  c.  121.  s.  8. 
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1835.        the  bankrupt,  but  each  party  was  co-debtor  and  pritna- 
Ex  ptrte       rily  liable. 

POBIKK. 

Sir  G.  Rose. — To  entitle  a  party  to  prove  as  surety,  the 
liability  may  be  incurred  either  before  or  at  the  very  mo- 
ment of  the  bankruptcy;  but  if  it  happen  after  that  latter 
period,  it  does  not  fall  within  the  act.  If  the  petitioner 
had  been  called  upon,  and  had  paid  this  debt  previous 
to  the  bankruptcy  of  Deacon^  he  might  have  been  in  a 
situation  to  prove ;  but  that  not  having  been  the  case, 
and  as  it  is  clear  that  he  had  no  cause  of  action  or  sait 
in  equity  before  the  bankruptcy,  he  can  be  in  nowise 
entitled  to  prove,  unless  he  can  bring  himself  within  the 
situation  of  a  surety.  I  cannot,  however,  regard  the  pe- 
titioner as  a  surety,  as  he  was  liable  to  the  bank  for  the 
whole  debt ;  and  I  think  the  only  remedy  left  him  is 
an  action  against  the  bankrupt  for  contribution. 

The  petition  was  therefore  dismissed. 


Ex  parte  Samuel  Forfiet  Gkay. — In  the  matter  of 

Samuel  Forfiet  Gray. 

Onthefonna-     1  HE  petitioner,  the  bankrupt,  in  June   1829,  carried 

tioD  of  a  part- 

Denhip  between  ou  business  as  a  chemist  in  New  Bond  Street,  being 
leodstok^B.'s  lessee  of  the  premises  for  a  term  of  36  years  finom 

proportion  of 

the  capital,  and  ij .  is  to  receive  it  again,  and  interest  tbeieon,  out  of  B/s  sbape  of  the  prifitb  fi. 
astigns  property  to  C.  in  trust  to  secure  to  il.  the  money  lent  by  him,  and  covenants  to  pay  C.  the 
amount.  After  an  act  of  bankruptcy  by  B.,  known  to  A.,  A.  files  a  bill  for  a  dnaohrtHMt  and 
account  of  partnership  and  for  payment  of  the  debt:— Held,  that  A.  and  C.  conld  not,aAtf 
such  election,  sue  out  a  fiat  against  B.  founded  on  that  debt,  A.  hnring  elected  his  rettiedy 
and  treated  the  debt  as  mixed  up  with  the  partnership  accounts. 

SembUf  that  a  trustee  alone  cannot  issue  a  fiat  against  the  debtor,  especially  if  the  restui 
que  trust  has  by  his  conduct  equitably  precluded  himself  from  acquiescing  in  such  pro- 
ceeding. 

The  principle  of  Ear  parte  Notley,  3  Dea.  &  Chit.  367  ;  S.  C.  1  Mont.&  A.  46,  confirmed. 

Qtt«r«.  Whether  an  act  of  bankruptcy,  by  denial  of  the  debtor  lo  therestui  que  trustt  is  good 
to  support  a  fiat,  the  trustee  being  the  proper  party  to  demand  and  receive  the  debt  ?  Per  Sir 
G.  Rote. 
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March  1828,  and  entitled  to  the  furniture  and  stock        1^95. 


in  trade  on  the  premises.  In  August  1829,  a  com-  £x  paiie 
mission  issued  against  him,  and  William  Weldm  and  ^*^^' 
James  Huvm/en  were  chosen  assignees.  In  October 
following,  by  arrangement  with  the  assignees  and  con- 
sent of  creditors,  the  petitioner  purchased  of  the  assig- 
nees his  lease  and  good-will,  together  with  the  furniture 
and  stodL  in  trade,  for  2200/.  Robert  Hodges  and 
William  Farr  becaioe  his  sureties  in  a  bond  for  the 
amount.  This  wa3  effected  after  the  petitioner  had 
obtained  bis  certificate  under  that  commission.  It 
appeared,  that  Hodges^  thinking  the  business  might 
be  rendered  very  lucrative,  proposed  to  advance  the 
S200/.  and  to  become  a  partner  with  the  petitioner,  and 
that  the  2@00/.  should  be  considered  the  capital  of  the 
partnership,  and  one  moiety  of  the  2200/.  to  be  consi* 
dered  his  capital,  and  the  other  tliat  of  the  petitioner^ 
to  be  repaid  to  Hodges  out  of  the  petitioner's  share 
of  the  profits.  AimI  accordingly  a  deed  of  partner- 
ship, dated  dd  November  1829,  was  entered  into,  wbere^ 
by  it  was  agreed,  that  they  should  become  partners  for 
the  term  of  1 4  years ;  that  the  2200/.  to  be  paid  by 
Hodges  to  the  assignees  should  be  the  capital,  and  for 
1100/.  thereof  Hodges  should  take  5/.  per  cent,  per 
annum,  (being  the  proportion  of  capital  paid  by  him 
for  the  petitioner,)  until  the  same  should  be  repaid  to 
Hodges ;  and  in  case  Hodges  should  at  any  time,  with 
the  consent  of  the  petitioner,  advance  or  lend  to  the  co- 
partnership any  further  sum,  that  the  business,  stock 
in  trade,  and  gains,  &c.  should  be  liable  to  its  re- 
payment, and  also  to  the  1100/.  and  interest;  and  if 
the  gains  &c.  should  fall  short  to  pay  the  monies 
lent,  then  the  petitioner  was  to  pay  the  1 100/.,  and  one 
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1835.        moiety    of   any    monies    lent,   with    interest,   out  of 
£jp^rt^       his  separate  estate.    And  it  was  further  agreed,  that 
^'^^' .      within  the  space  of  two  months  after  the  expiration 
of  the   partnership   term  of  14  years,  an  account  in 
writing  should  be  stated  of  all  the  partnership  debts, 
efiects  and  credits,  and  that  the  profits  and  stock  in 
trade  &c.  should  be  divided,  making  provision  for  pay- 
ment of  all  the  partnership  debts.     It  was  further  pro- 
vided, that  Hodges  should  have  the  option  of  putting 
an  end  to  the  partnership  at  any  time,  on  giving  the 
petitioner  one  month's  notice  in  writing;  and  \£ Hodges 
should    die    before    the    end  of  the  partnership,  his 
executors  should  stand  in  his  place  as  to  his  moiety. 
But  if  Hodges  should   determine   the  partnership  as 
above-mentioned,  or  the  petitioner  should  die  before  the 
expiration  of  the  partnership,  then  Hodges^  his  exe- 
cutors &c.  should  have  and  take  all  the  stock  and  every 
thing  belonging  to  the  partnership,  and  within  SI  days 
after  the  expiration  of  the   said  notice,   or  afler  the 
decease  of  the  petitioner,  execute  a  bond  for  payment, 
within  three  months,  to  the  petitioner  or  his  executors, 
of  the  full  amount  of  the  share  of  the  capital  and  joint 
stock,  and  of  the  gains  and  profits  up  to  the  expiration 
of  the  notice  or  death  of  the  petitioner,  with  sufficient 
indemnity  to  the  petitioner  or  his  executors  &c.  against 
all  debts  &c.  owing  by  the  said  partnership. 

It  appeared,  that  by  another  indenture  executed  on 
the  following  day,  the  petitioner  assigned  the  said  house 
and  premises,  household  goods  and  furniture,  by  way 
of  mortgage,  to  Jamas  Hannen,  in  trust  for  Hodges,  for 
securing  the  llOOZ. 

It  was  further  alleged  in  the  petition,  that  in  the 
commencement  of  the  year  1835,  Hodges  became  de- 


Gray. 
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sirous  of  possessing  the  whole  of  the  business,  and  of  IS35. 
excluding  the  petitioner  therefrom;  and  accordingly  the  £z parte 
petitioner  received  a  notice  from  him,  dated  12  February 
1885,  to  determine  the  partnership  according  to  the 
partnership  deed.  And  Hodges,  on  the  13th  March 
1885,  filed  a  bill  in  Chancery  against  the  petitioner, 
thereby  stating  the  indentures  of  partnership  and  mort- 
gage, and  praying  that  it  might  be  declared  that  the 
partnership  was  dissolved  as  from  the  12th  March  then 
instant,  and  that  all  proper  accounts  might  be  taken  for 
winding  up  the  same  as  between  Hodges  and  the  peti- 
tioner,  on  the  footing  of  the  indenture  of  partnership  ; 
and  that  it  might  be  declared  that  the  lease,  subject  to 
the  mortgage  thereon  for  securing  the  1100/.,  formed 
part  of  the  partnership,  and  was  liable  to  make  good  the 
debts  owing  to  Hodges  from  the  concern ;  that  the  lease 
might  be  sold,  subject  to  the  mortgage,  and  the  pro- 
ceeds applied  as  part  of  the  partnership  property ;  and 
that  the  petitioner  might  be  decreed  to  deliver  up  all 
stock  &c.  in  any  way  appertaining  to  the  partnership, 
Hodges  offering  to  pay  all  debts,  and  to  secure  to  the 
petitioner  what,  if  any  thing,  should  prove  to  be  due  to 
him,  and  also  praying  an  injunction  and  receiver. 

On  the  38th  March  1885,  Hannen,  the  trustee,  as  pe- 
titioning creditor,  issued  the  present  fiat  against  the  peti- 
tioner, upon  the  following  affidavit  of  debt.  '^  James 
Hannenottac.f  maketh  oath  &c.  that  S.  F.  Gray,  of  &c.  is 
justly  and  truly  indebted  unto  him,  this  deponent,  in  the 
sum  of  1 100/.  for  principal  money  due  and  owing  from 
the  said  S,  F.  Gray  to  him,  this  deponent,  upon  and  by 
virtue  of  a  certain  indenture  of  mortgage,  bearing  date 
the  4>th  November  1829,  and  made  between  S.  F.  Gray 
of  the  first  part,  W,  R.  Hodges  of  the  second  part,  and 
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18^.  this  deponent  of  the  third  part,  whereby  the  said 
Ek  parte  ^'  ^'  Gray  covenanted  and  agreed  to  pay  the  said  sum 
*'*'  of  1 1002.  to  this  deponent,  at  a  certain  day  therein  men- 
tioned  and  now  past.  And  this  deponent  fiirther  saifh, 
tiMLt  ihe  said  S.  F.  Gray  hath  become  bankrupt  within 
the  true  intent  and  meaning  of  some  or  one  of  the 
statutes  in  force  concerning  bankrisyts,  as  this  deponent 
believes.     (Signed).    Jarnet  Hamnen"    Sworn  &c 

The  petition  further  stated,  that  at  the  time  of 
issuing  the  fiat  the  petitioner  was  not  Indebted  to 
Hannen  in  any  sum  whatever,  except  a  balance  of 
4^.  or  51.  for  goods  supplied  to  the  partnership.  And 
at  the  issuing  of  the  fiat,  the  stock  in  trade,  good-will, 
lease  of  premises,  machinery,  fixtures,  &c.  of  the  part* 
nership,  were  <^  the  value  of  about  9500/.,  and  they 
had  since  been  valued  under  the  fiat  at  6073/.,  and 
the  debts  owkig  firom  the  partnership  were  about  1 134/.; 
and  that  at  the  fisrst  meeting  under  the  fiat,  partnership 
debts  to  the  amoiunt  of  diiont  107/.  were  proved  agamst 
the  petitioQier's  estate.  Hannen^  through  the  means  of 
HodgeSf  paying  all  these  debts  except  one  of  about  5/., 
was  chosen  sole  assignee,  but  he  had  never  proved  any 
debt  under  the  fiat  It  was  alleged,  that  Uannem  was 
formerly  a  clerk  of  Hodgeu^  and  was  now  in  copartner- 
ship with  him;'  and  that  the  solicitor  who  issued  the 
fiail  was  not  Hannen^s  usual  solicitor  and  attorney,  but 
was  the  solicitor  usually  employed  by  Hodges.  On  the 
2Zd  April  1835,  Hodges  and  Hannen  caused  the  lease 
to  be  sold  by  auction,  under  an  order  of  the  Commis- 
sioner, and  one  of  the  conditions  of  sale  was,  Uiat 
the  purchaser  of  the  lease  should  take  the  furniture, 
fixtures,  stock  in  trade,  &c.  &c.  at  a  valuation.  An 
attorney  of  the  name  of  Sherwood,  of  Chichester,  was 


CASES  IN  BANKKCJPTCt.  783 

tbe  pufehaser  for  100/.,  but  it  was  alleged,  that  he  was  1835. 
indemnified  in  regard  to  such  ptirchase  by  the  same  ETpuie 
solicitors  who  issued  the  fiat,  afnd  that  the  lease  and  ^*^^' 
good-will  &c.,  were  sold  at  a  great  undervalue.  The 
petition  alleged,  that  Hodges  caused  Hannen  to  issue 
the  fiat  for  the  sole  object  of  obtaining  the  entirety 
of  tbe  business,  and  the  full  benefit  of  the  lease  to 
himself;  and  prayed,  that  the  fiat  might  be  annulled, 
and  that  Hodges  and  Hannen  might  be  restrained 
firom  completing  the  sale  or  firom  assigning  the  lease, 
and  from  selling  and  disposing  of  the  partnership 
property;  that  it  might  be  ascertained  what  diminu- 
tion in  value  the  partnership  property  had  sustained  by 
reason  of  the  fiat  being  taken  out ;  and  that  Hodges  and 
Hannen  might  be  ordered  to  make  good  such  damage, 
and  for  costs,  and  for  the  assignment  to  the  petitioner, 
or  impounding  in  Court  of  the  petitioning  creditor's 
bond. 

Mr.  Koe  and  Mr.  Hetkell,  for  the  petitioner, — after 
stating  the  facts,  and  contending,  on  behalf  of  the 
petitioner,  that  under  the  circumstances  above-men- 
tioned, the  alleged  debt  of  Hannen  was  not  a  debt  of  a 
ntfture  safiicient  to  support  the  fiat,  and  that  the  fiat 
was  taken  out  at  the  instigation  of,  and  in  fact  by, 
Hodges,  merely  for  the  purposes  above  alleged,  and  that 
the  amount  of  the  debts,  if  any,  payable  to  Hodges  by 
the  petitioner,  could  only  be  ascertained  by  realizing 
the  partnership  property,  and  taking  the  partnership 
accounts  in  the  manner  sought  by  the  bill  already  filed 
by  Hodges  against  the  petittoner,-^were  itopped  by  the 
Court. 
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1835.  Mr.  Swanston  and  Mr.  Ching,  for  the  respondents. 

ETparte       ^^  contend  that   the   debt  is  quite  sufficient.    It  is 

^■^*^*  quite  distinct  and  wholly  independent  of  the  part- 
nership, and  unless  the  conduct  of  Hannen  respecting 
the  issuing  of  the  fiat  has  been  improper,  this  Court 
cannot  on  any  grounds  disturb  it. 

Sir  G.  Rose. — There  is  no  doubt  that  this  is  a  good 
legal  debt ;  but  the  question  is,  if  we,  sitting  as  a  Court 
of  Equity,  should  allow  such  a  debt,  surrounded  by 
such  a  state  of  circumstances  as  this  is,  to  sustain  a 
fiat. 

Mr.  Swanston  and  Mr.  Ching.  In  that  we  acquiesce; 
but  having  an  admitted  legal  debt,  the  cestui  que  trust 
not  opposing,  but,  as  the  petitioner  himself  alleges, 
having  acquiesced,  what  circumstance  of  objection  is 
there  to  our  issuing  the  fiat?  Beyond  question  where 
a  legal  debt  exists,  in  right  of  it  some  party  or  other  is 
entitled  to  sue  out  a  fiat.  The  only  question  then  is, 
who  is  that  party  in  this  case  ?  The  creditor  must,  it 
has  long  been  decided,  be  a  legal  creditor:  Hodges^ 
therefore,  is  not  that  party,  because  he  is  the  cestui  que 
trust,  the  mere  equitable  creditor  (a).  The  cestui  que 
trust  and  trustee  cannot  do  it  conjointly,  because  they 
[  cannot  swear  that  the  debt  is   due  to  both  of  them 

jointly.  Hannen  alone  is,  therefore,  the  proper  party. 
He  is  the  legal  creditor  in  whom  all  the  remedies  (espe- 
cially the  legal  remedies,  and  bankruptcy  is  one  among 

(a)  The  assignee  of  a  bond,  being  in  law  merely  entiUed  equitably,  can- 
not issue  a  commission ;  Medl%eat*t  case,  2  Stra.  899;  Exyaru  Lee,  1  P.  W. 
782.  Secus,  of  assignee  or  indorsee  of  biU  or  other  negotiable  security  ;  £r 
parte  Lee,  1  P.  W.  782.  See  also  £x  parte  WiUianuon,  2  Ves.  251 ;  S.  C- 
1  Atk.  82. 
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them)  are  vested.     He  has  the  legal  debt  due  to  him.        1835. 
Hodges  could  not  sue  for  this  debt  at  law,  any  more       ., 

liX  parte 

than  he  could  alone  sue  out  the  fiat,  because  Courts  of  Gray. 
Law  do  not  recognize  cestui  que  trusts.  He  could  not 
even  be  joined  as  plaintiff  at  law.  Therefore  it  is  that 
Hannen  is  the  only  party  who  can  recover  this  debt;  for 
it  must  not  be  lost  sight  of,  that  the  right  to  issue  a  fiat 
is  a  legal  remedy,  it  is  a  statutable  legal  execution  in 
fiivour  of,  and  to  obtain  the  equal  distribution  between, 
all  the  creditors;  and  it  is  only  through  Hannen  that 
Hodges  can  recover  in  any  shape. 

Erskine,  C.  J. — Granting  that  this  is  a  good  legal 
debt,  does  it  follow  that  every  legal  debt  is  a  good 
petitioning  creditor's  debt  to  support  a  fiat? 

Sir  G.  Rose. — I  very  much  doubt  whether  a  peti- 
tioning creditor's  debt  can  be  such  as  cannot  be  after- 
wards ripened  into  proof  by  the  same  person. 

Erskine,  C.J. — And  in  Ex  parte  Dubois  {a)  it  was 
held,  that  a  trustee  cannot  prove  a  debt  alone,  but  that 
the  cestui  que  trust  must  join  in  the  proof. 

Mr.  Swanston  and  Mr.  Ching,  In  Ux parte  Yonge(b), 
it  was  determined,  that  though  an  equitable  debt  may  be 
proved,  it  cannot  operate  as  a  good  petitioning  creditor's 
debt.  Therefore  Hodges  could  not  have  been  petition- 
ing creditor. 

Sir  J.  Cross. — It  has  been  held,  that  a  factor,  who 
sells  goods  in  his  own  name,  without  a  del  credere  com- 

(a)  1  Cox,  310.  (6)  3  V.  &  B.  40. 


Gray, 
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1835.  ausftion,  is  a  good  petitkming  creditor  against  Ae  {ni»- 
Ex  parte  chaaer,  although  be  has  (without  more)  cominunicated  die 
name  of  the  purchaser  to  his  principal ;  but  he  ceases  to 
be  so  when  the  priadipal  has  agreed  with  him  to  consi- 
der the  puiohaaer  as  his  debtor,  and  has  taken  steps  for 
recovering  the  debt  directly  from  the  purchaser  (a).  So 
if  the  oUigor  of  a  bond  take  out  a  fiat  having  assigned 
the  bond*  it  appearing  he  has  done  so,  can  he  after- 
wards prove  the  debt,  without  the  assignee  also  j(uning? 

Mr.  Swanston  and  Mr.  Ching,  But  does  it  neces- 
sarily follow  that  the  trustee  alone  issuing  the  fiat 
renders  it  bad  ?  If  you  say  that  a  trustee  cannot  alone 
issue  a  fiat,  you,  in  this  case,  refuse  to  Hodges  one  of 
the  legal  rights  to  which  he  is  entitled  through  the 
medium  of  Hannen,  his  trustee.  The  sole  object  of  the 
introduction  of  the  cestui  que  trust  or  assignee,  in  this 
kind  of  case,  into  the  proof  is,  that  the  Court  may  see 
that  the  trustee  or  obligor  has  the  equitable  right  also 
to  recover, — that  he  has  not  been  discharged  or  paid. 

Sir  J.  Cross. — I  never  certainly  met  with  a  caae 
where  the  trustee  and  cestui  que  trust  joined  in  issuing 
a  commission.  And  in  regard  to  the  question  of  subse- 
quex^t  proof,  if,  after  the  issuing  the  fi^t,  the  obligor,  for 
instance,  in  a  bond,  were  part  paid,  that  would  not  inva- 
lidate the  fiat,  but  would  merely  affect  the  amount  to  be 
received  by  him  in  the  distjcibi^ion  of  dividends* 

Erskine,  C.  J. — There  is  an  equal  absence  of  autho- 
xky  as  to  the  power  of  a  trucAee  alone  to  issue  a. com* 

(a)  SadUr  v.  Liigh,  4  Campb.  195. 
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mission.    There  is  cerUdnly  none  in  print  in  favour  of       18S5. 
such  a  proposition  (a).  eT^ 

GftAT. 

Mr.  Swanstan  and  Mr.  Ching.   Again,  it  is  said  there 
is  a  difficulty  in  sustaining  this  fiat,  because  the  peti- 
tioning creditor's  debt  is  so  mixed  up  with  the  partnership 
accounts,  that  it  is  impossible  to  ascertain  whether  there 
is  any,  or  if  any,  what  amount  of  debt  due  to  the  peti- 
tioner as  trustee  for  Hodges.     But  we^  on  the  other 
hand,  contend  that  this  is  a  debt  wholly  independent 
of  and  distinct  firom  the  partnership  accounts.     It  is  a 
debt  acknowledged  by  a  separate  and  independent  deed 
firom  that  of  the  partnership  articles.    The  deed  of  trust 
to  Hannen  is  executed  on  a  distinct  day,  and  ascertains 
and  fixes  the  amount  of  debt,  and  is  totally  distinct  from 
the  partnership  accounts,  add  consequently  creates  a  debt 
certain.     This  case  is  not  unlike  that  of  £x  parte  Not- 
leyib);  there  it  was  held,   that  money  advanced  to  a 
trader  to  enable  him  to  commence  trade,  in  the  profits 
of  which   the  lender  is  to  participate,  is  not  a  debt 
arising  out  of  the  partnership,  and  is  therefore  capable 
of  supporting  a  fiat  against  the  borrower.    And  Sir  G. 
Rose  there  remarks  (c),  *'  This  appears  to  be  a  distinct 
debt  for  which  an  action  might  have  been  brought  not^ 
withstanding  the  partnership.    If,  upon  the  formation 
of  a  partnership,  one  partner  advance  money  to  another 
partner  to  enable  him  to  embark  in  trade,  it  is  as  distinct 
as  if  they  were  not  partners."    ''  Now,  was  there  any 
thing  that  could  have  controlled  the  petitioning  creditor, 
instead  of  issuing  a  fiat  against  the  bankrupt,  firom  pro-* 

(a)  None.    See  Chit.  £q.  Ind.  2d  edit.  p.  117, 118. 
(6)  1  M.&A.46i  S.  C.  3  D.  &  C.  367. 
<c}  1  M.&  A.  48 ;  3  D.  &  C.  872. 


Gray. 
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1835.        ceeding  to  execution  on  the  judgment"  (a).     So»  in  tliis 

ETpvte  ^^^^9  ^^  ^^7  ^^^^  Hannen  might  have  sued  the  bankrupt 
at  law  and  recovered  this  debt^  bad  not  bankruptcy 
intervened. 

Mr.  Koe^  in  reply^  was  stopped  by  the  Court. 

Erskine,  C.  J. — This  fiat  is  taken  out  on  the  peti- 
tion of  Hannen^  who  has  sworn  that  the  bankrupt  is 
indebted  to  him  in  the  sum  of  1100/.  under  and  by 
virtue  of  the  indenture  of  the  4th  November  1829.  On 
production,  however,  it  appears  that  the  bankrupt  is  not 
in  fact  so  indebted  to  him,  but  to  him  as  trustee  merely 
for  Hodges^  the  bankrupt's  partner.  That  deed  recites 
the  nature  of  the  debt,  and  that  it  is  due  to  Hodges^  and 
bears  certain  reference  to  the  articles  of  partnership 
made  the  day  preceding.  It  has  been  decided  in  bank- 
ruptcy, that  a  trustee  cannot  prove  a  debt  as  due  to 
himself  alone,  as  in  Ex  parte  Dubois  (b),  and  that  is  on 
the  ground  that  he  cannot  swear  (except  by  legal  fic- 
tion) that  the  money  is  due  to  him ;  but  the  cestui  que 
trust  must  join,  in  order  to  show  that  the  money  has  not 
been  paid  to  him,  the  cestui  que  trust.  Lord  Thurhw  in 
that  case  says  (c),  '*  The  reason  why  a  trustee  is  not 
permitted  to  prove  the  debt  alone  under  the  commission 
is,  that  he  must  swear  to  the  debt  being  due  to  him; 
now  the  debt  being  only  due  to  him  in  trust  for  another, 
it  is  rather  too  great  a  refinement  for  him  to  take  such 
an  oath,  and  if  he  swears  the  debt  is  due  to  him,  as 
trustee  only,  that  is  not  sufficient,  for  it  does  not  with 
certainty  appear  that  the  debt  has  not  been  paid  to  the 

(a)  3  D.  &  C.  372,  373.  (6)  1  Cox,  310.  (c)  Ibid.  311. 
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cestui  que  trust.  The  cestui  que  trust  must  therefore  1855. 
join  the  trustee  in  swearing  that  no  part  of  the  debt  has  Ex"parte 
been  paid  or  secured."  So  here,  Hannen  ought  not  to  Ghay. 
have  sworn  that  the  debt  was  due  to  him,  and  if  he  had 
stated,  as  he  should  have  done,  that  it  was  due  to  him, 
as  trustee,  the  cestui  que  trust,  HodgeHy  must  have 
joined  in  the  proof  in  order  to  show  that  the  debt  had 
not  been  paid.  I  do  not  say  that  this  debt  is  not  suffi- 
cient if  an  action  at  law  had  been  brought.  But  we 
are  here  to  consider  it  both  legally  and  equitably,  and 
it  being  determined  that  it  is  insufficient  here  without 
the  concurrence  of  the  cestui  que  trust,  it  is  necessary 
to  ascertain  whether  with  such  concurrence  it  would 
have  been  sufficient.  For  this  we  must  look  at  all  the 
circumstances  surrounding  the  debt,  and  if  we  could 
find  that,  under  those  circumstances,  that  debt,  with  such 
concurrence,  would  have  been  proper,  we  might  have 
been  induced  now  to  consider  the  debt  as  sufficient,  and 
set  the  matter  right  in  point  of  form.  Looking  at  the 
partnership  articles,  we  find  that  Hodges  advance^  the 
2200/.  as  the  total  capital  of  the  partnership,  and  it 
was  agreed  that  one  moiety  of  that  llOOZ.  was  to  be 
considered  lent  to  Gray  as  the  capital  brought  in  by 
him,  and  was,  together  with  the  interest,  to  be  repaid 
to  Hodges  out  of  the  profits  of  the  business.  Hodges 
was  further  secured  by  the  deed  of  trust  to  Hannen  on 
the  subsequent  day,  which  can  only  be  looked  upon  as 
part  of  the  same  transaction.  And  looking  at  the  whole, 
it  seems  that  the  right  which  Hodges  otherwise  might 
have  had,  to  sue  for  repayment  of  the  money  advanced, 
was  placed  in  abeyance  till  the  winding  up  of  the  part- 
nership accounts.  Such  was  the  efiect,  I  think,  of  the 
agreement,  and  it  also  appears  to  me  that  this  has  been 

VOL.  IV.  3  G 
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1835.  the  view  which  Hodges  himself  has  taken  of  his  rights ; 
jT"^  for  after  the  dissolution  of  the  partnership  he  files  a 
bill  in  equity,  praying  that  the  dissolution  wight  be 
confirmed,  and  that  the  partnership  accounts  might  be 
taken ;  thus  treatibg  the  debt  due  to  him  as  to  be  settled 
by  this  mode  of  proceeding.  Even  admitting  that 
Hodges  had  the  right  of  proceeding  in  another  -mode, 
either  by  action  at  law  or  by  bankruptcy,  before  he  filed 
his  bill,  by  adopting  this  latter  course,  he  has  so  dealt 
with  it,  as  to  have  elected  to  have  it^ttled  under  the 
proceedings  in  Chancery,  and  by  taking  the  partnership 
accounts.  It  therefore  is  my  opinion  that  Hodges  could 
not  have  acquiesced  in  the  issuing  of  the  fiat,  he  has 
rendered  himself  incompetent  to  take  that  step,  and 
therefore  in  no  way  of  looking  at  it  could  Hannen  be 
justified  in  the  course  he  has  taken. 

Again,  if  we  look  at  the  other  facts  of  the  case,  is  it 
a  fair  and  bon&  fide  motive  upon  which  this  fiat  is 
issued?  It  appears  in  evidence  before  us,  that  there 
are  no  separate  creditors  who  are  to  profit  by  it  The 
mere  object  is  to  work  a  dissolution  of  the  partnership. 
I  therefore  think  this  fiat  cannot  be  sustained. 

Sir  J.  Cross. — I  am  not  prepared  to  go  the  length  of 
giving  my  judgment  upon  the  question  of  the  right  of  a 
trustee  to  prove  a  debt,  nor  to  determine  whether  he  can 
sue  out  a  fiat  alone:  but  the  facts  of  this  case  warrant 
our  granting  this  petition  without  the  necessity  of  deter- 
mining that  question.  I  therefore  hope  this  case  will 
not  be  cited  hereafter  as  a  precedent  decisive  upon  that 
question  of  law.  Upon  that  point  I  have  not  made  up 
my  mind.  It  is  sufficient  for  me  to  see>  1st,  that  this 
debt  has  been  so  mixed  up  with  the  partnership  ac- 
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counts,  as  that  those  accounts  must  be  taken  before        ISS5. 
another  tribunal,  before  it  can  be  ascertained  what  debt       ET^te 
is  due;  and  2dly,  that,  there  being  but  one  separate        ^*^^' 
creditor  to  the  amount  of  5s.  only,  the  motive  in  issuing 
this  fiat  cannot  be  bon&  fide.    It  cannot  have  issued  for 
the  benefit  of  creditors,  *  but  is  merely  grounded  on  the 
desire  of  the  trustee  and  cestui  que  trust,  more  securely 
to  effectuate  the   dissolution  of  the  partnership.    To 
that  extent  I  entirely  concur  in  the  judgment  of  his 
Honor  the  Chief  Judge. 

Sir  G.  Rose. — It  must  not  be  lost  sight  of  that  this 
Court  never  entertains  a  disposition  to  get  rid  of  a  fiat 
against  an  insolvent  person,  where  there  are  any  fair 
grounds  on  which  it  can  be  sustained.  But  I  think  we 
must  annul  the  present  one  on  a  principle  which  we 
must  be  prepared  to  apply  in  all  cases  where  we  find, 
that  although  there  is  a  legal  debt,  there  is  no  equitable 
debt  due,  and  that  the  motives  of  issuing  the  fiat  are 
altogether  improper.  It  is  said  that  a  fiat  is  the  legal 
right  of  a  creditor,  to  whom  a  legal  debt  is  owing ;  of 
that  there  is  no  doubt,  if  the  right  is  to  be  tried  by  a 
Court  of  Law.  In  this  case  there  can  be  no  doubt  of 
Hannen^B  legal  title.  But  here,  constituted  as  we  are, 
a  Court  empowered  to  act  on  principles,  equitable  as 
well  as  legal,  and  it  not  necessarily  following  that 
because  a  title  is  legal,  that  it  is  therefore  sufficient  to 
uphold  a  fiat — here,  we  must  look  at  the  debt  legally 
and  equitably,  and  unless  we  find  both  those  qualities 
among  its  ingredients,  it  becomes  our  duty  to  pronounce 
it  insufficient.  A  fiat,  as  in  this  case,  on  the  petition  of  a 
mere  trustee,  might  often  issue  at  the  office  from  the  hurry 
of  business.    But  I  feel  pretty  certain  that  if  it  appeared 

3q2 
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ISS5.  to  the  officer  that  it  was  a  trustee  merely,  without  the 
E^pjrte      acquiescence  or  concurrence  of  his  cestui  que  trust,  who 

Gray.  ^^  about  to  act  in  the  character  of  petitioning  creditor, 
the  officer  would  require  the  opinion  of  the  Court,  and 
ascertain  what  the  cestui  que  trust  had  to  say  to  the 
matter,  before  he  would  issue  the  fiat.  Here  then 
let  us  ask  what  does  the  cestui  que  trust  say?  does  he 
acquiesce,  or  is  he  capable  of  acquiescing?  He  is  cer- 
tainly here  willing  to  co-operate  with  his  trustee,  but  let 
us  ask,  can  he  acquiesce?  Certainly  not  Circum- 
stances of  equity,  arising  out  of  his  own  line  of  conduct 
in  regard  to  this  debt,  intervene,  and  preclude  him  from 
the  right  of  acquiescence;  and,  therefore,  I  for  one 
should  have  adjudged  this  fiat  to  be  bad  if  Hodges  had 
joined  ostensibly  and  actually  in  the  proceedings  of 
Hannen  from  the  beginning,  because  I  think  that  a 
petitioning  creditor's  debt  should  always  be  found  to 
possess  equitable  as  well  as  legal  qualities.  If  this  debt 
had  been  unmixed  with  the  partnership, — if  it  had  not 
been  virtually  stipulated  that  it  should  be  estimated 
according  to  the  state  of  the  partnership  accounts,  upon 
the  same  principles  as  I  explained  to  exist  in  the  case 
of  Ex  parte  Nbtley,  Hodges  and  bis  trustee  might 
have  taken  out  a  fiat  founded  upon  that  debt,  and  might, 
as  an  ulterior  and  separate  proceeding,  have  obtained  a 
settlement  of  the  accounts  by  bill  in  equity.  But  as  it 
is  he  has  mixed  up  the  matter  in  the  Chancery  proceed- 
ings, seeking  thereby  and  having  by  that  means  the 
power  to  obtain  all  which  forms  the  latent  motive  for 
the  issuing  of  this  fiat.  Has  he  not  already  elected 
his  remedy,  and  is  he  not  bound  by  that  election  ?  The 
act  of  bankruptcy,  of  which  he  was  fully  aware,  was 
prior  to  the  filing  of  the  bill;  and  yet  he  elects  to  pro* 
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ceed  in  Chancery.     If  he  had  commenced  an  action  at        1835. 
law,  it  is  very  certain  that  the  Court  of  Chancery  would       ^  ^^^ 
have  restrained  him  from  proceeding  thereon  by  injunc-        Gray. 
lion.     In  every  way,  therefore,  of  looking  at  it,  the  fiat 
must  be  annulled.    There  might  have  been  some  ques- 
tion as  to  whether  Hodges  was  bound  by  or  had  in  fact 
made  his  election,  if  the  act  of  bankruptcy  had  been 
subsequent  to  the  filing  of  the  bill ;  but  as  it  was  ante- 
rior, in  my  opinion  there  is  none. 

There  is  another  point  in  this  case,  which  seems 
hitherto  to  have  escaped  notice.  It  is  this,  that  the  act 
of  bankruptcy  was  a  denial  by  Gray  to  see  Long,  who 
called  on  behalf  of  HodgeSy  the  cestui  que  trust.  Was 
this  a  sufiicient  act  of  bankruptcy,  Hannen  being  the 
proper  party  to  demand  the  debt  in  law  ?  I  have  some 
doubts  whether  this  would  ^be  sufficient ;  but  the  neces- 
sity of  deciding  the  point  does  not  arise  here. 

Petition  granted,  and  the  fiat  annulled  with  costs. 


Ex  parte  John  Harding,  sole  Assignee. — In  the 
matter  of  Clarkson  Lamplough. 

April  23. 

X  HE  petition  in  this  case  stated,  that  by  an  order  of  Trustee,  uDder 

deed  of  trust* 

this  Court,  made  on  the  30th  April  1834,  on  the  petition  by  a  former 
of  Joseph  Jones,  after  setting  forth  that  Jones  had,  on  holdiog'the 
the  5th  April  then  last,  preferred  to  this  Court  a  petition  p^ng  to 
in  the  above  matter,  praying  that  the  fiat  therein"  men-  JSungfbutcon- 
tioned  might  be  annulled  at  the  coste  of  Edtoin  Smith  ^^^^^^""^ 

tgUDSt  him 
takeu  on  that  petition  by  reference,  ordered  to  pay  costs  of  that  petition,  and  to  pay  balsnce 
in  his  hands,  under  trust-deed,  to  assignees,  with  interest  at  4/.  per  cent,  from  date  of  order 
of  reference,  although  there  was  no  evidence  of  interest  having  been  made.    Costs  of  refer- 
ence to  be  paid  by  estate. 
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1855.  and  William  Stansfield,  the  petitioning  creditors,  and 
Ex  parte  that  they  might  be  ordered  to  pay  the  costs  of  that 
application,  and  that  in  the  meantime,  until  the  petition 
could  be  heard,  all  further  proceedings  might  be  sus- 
pended under  the  fiat,  it  was  declared,  that  the  fiat  was 
valid,  and  by  the  consent  of  Jones  it  was  referred  to  the 
Registrar  to  take  an  account  of  the  estate  of  the  bank- 
rupt received  by  Janes  under  a  certain  indenture  of 
assignment,  dated  7th  August  1833,  and  in  taking  such 
account  the  Registrar  was  directed  to  make  all  just 
allowances,  with  liberty  for  him  to  examine  all  neces- 
sary parties;  and  it  was  further  ordered^  that  the  peti- 
tioner should  be  restrained  firom  proceeding  against 
Jones,  as  trustee  under  the  said  assignment,  either  at 
law  or  equity.  The  costs  of  the  petition,  when  taxed, 
were  directed  to  be  paid  out  of  the  bankrupt's  estate, 
and  the  question  of  Joneses  costs,  and  also  of  the  fund 
out  of  which  all  the  costs  were  to  be  paid,  was  re- 
served (a).  The  petition  went  on  to  state,  that  the 
order  was  duly  prosecuted,  and  Mr.  Gregg,  the  Regis- 
trar, on  the  22d  December  1834,  made  his  report, 
whereby,  after  stating  that  he  had  been  attended  by  the 
parties  and  had  certain  affidavits,  therein  referred  to, 
read,  he  stated  that  he  had  set  forth  a  schedule  of  the 
property  of  the  bankrupt  received  by  Jojies  under  the 
said  assignment,  which  amounted  to  5431.  lOs.  3d.,  and 
he  found  that  Jones  had  made  payments  on  account,  and 
which  the  Master  allowed  to  the  amount  of  54/.  I&.  3d., 
and  that  a  balance  of  487/.  14$.  was  due  to  the  peti- 
tioner, as  assignee,  from  Jones, 

The  petitioner  sought  to  charge  Jones  with  interest 
on  this  balance,  the  same  having  been  in  his  hands 

(a)  Set  the  report  of  the  case  on  that  occasion,  3  Dea.  &  Chit.  697. 


Harding. 


CASES  IN  BANKRUPTCY.  795 

Since  September  1833^  and  prayed  that  Jones  might  be        \^S5. 
ordered  to  pay  the  costs  of  the  former,  and  of  the  pre-      ex  parte 
sent  petition,  and  of  the  reference  to  Mr.  Gregg. 

Mr.  BeiAeU,  on  behalf  of  the  petitioner,  insisted  that 
as  Janes  had  notice  of  the  bankruptcy,  he  was  a  trustee, 
m  regards  all  monies  in  his  hands,  for  the  assignees  of 
the  estate,  and  therefore  the  petitioner  was  entitled  to 
damand  5L  per  cent,  interest. 

Mr.  Swanstdn  and  Mr.  Ching,  for  the  respondent 
Jones,  We  contend  that  our  client  is  not  bound  to  pay 
interest  at  ail.  Tiie  present  petitioner  claims  {roiA 
Jones  adverse  to  the  trust.  How,  therefore,  can  he 
designate  Janes  a  trustee,  and  as  such  seek  to  charge 
him  with  interest?  At  all  events,  till  the  assignees  were 
chosen  under  the  bankruptcy,  there  was  no  party  to 
whom  he  could  make  payment,  and  therefore,  at  most, 
he  wotdd  only  be  Uable  to  pay  interest  from  the  time 
of  the  appointment  of  trustee,  and  that  at  the  most  at 
the  rate  of  41.  per  cent.  But  this  is  not  a  case  for 
charging  interest  at  all*,  nothing  being  adduced  to  show 
that  any  interest  has  been  made. 

Mr.  Bethelly  in  reply,  was  stopped  by  the  Court. 

Erskine,  C.  J. — In  regard  to  the  question  of  costs, 
in  the  first  place,  the  respondent  Jones  originally  filed  a 
petition  to  annul  the  fiat,  upon  the  hearing  of  which, 
the  Court  thought  it  should  be  dismissed  with  costs. 
But  as  money  was  found  in  the  hands  of  Jones,  as  trus- 
tee, in  order  to  save  litigation,  and  Jones  consenting  to 
be  bound  by  the  order,  the  consideration  of  the  fund  to 
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1 835.        pay  the  costs  occasioned  by  that  petition  was  reserved. 
I  am  now  confirmed  in  the  opinion  I  then  entertained. 

Ex  parte  '^ 

Haedimo.  that  Jbnef  should  pay  those  costs,  as  he  failed  in  the 
object  of  that  petition.  The  course  that  the  petition 
took  in  regard  to  the  reference,  was  for  the  benefit  of 
the  estate,  and  the  petitioner  was  thereby  also  saved  costs 
of  another  application,  and  therefore  it  was  for  the  benefit 
of  all  parties.  The  costs  of  the  inquiry  and  of  the  pre* 
sent  petition,  should,  I  think,  be  borne  by  the  bank- 
rupt's estate. 

As  regards,  secondly,  the  question  of  interest,  Jime» 
might  very  properly  have  kept  the  money,  without 
payment  of  any  interest,  until  this  order  was  made,  had 
he  not  then  been  a  trustee,  consenting  to  hold  as  trustee 
for  the  creditors  under  the  fiat.  There  is  nothing  to 
show  that  he  has  not  made  profit;  but  beyond  that  he 
ought  to  show  why  he  was  not  bound  to,  and  did  not 
make  interest.  He  ought  to  have  explained  what  he 
has  done  with  the  money,  and  in  the  absence  of  such 
explanation,  I  conceive  he  is  bound  to  pay  4/.  per  cent, 
which  is  the  ordinary  rate  of  interest  trustees  are  or- 
dered to  pay,  from  the  date  of  the  former  order  of  30th 
April  1834(a). 

Sir  J.  Cross. — I  entirely  concur  in  that  judgment. 
It  is  clear  that  Jones  ought  to  pay  interest,  if  he  have 
made  any,  and  he  does  not  (though  ample  opportunity 
has  ofiered)  show  that  he  has  made  none,  or  why  he 
has  not  done  so. 

Sir  G.  Rose. — The  principle  is  very  clear  in  this 
case.    Jones  became  trustee  for  the  bankrupt's  estate 

(c)  Sm  Older,  3  Dea.  &  Chit  697, 703, 704. 
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by  relation,  from  the  date  of  the  act  of  bankruptcy.        1835. 
But,  as  is  usual  in  such  cases,  he  must  be  charged       Ez  parte 
interest  from  the  date  of  the  order  of  reference.     It  is      "^*d^''o« 
well  for  Jones  that  the  course  has  been  adopted  which 
these  proceedings  have  taken,  and  that  he  himself  has, 
as  it  were,  proceeded  for  an  account  against  himself;  for 
if  the  accounts  had  been  taken  in  adverse  litigation, 
upon  a  bill  in  equity  against  him,  he  would  have  been 
far  worse  off. 

The  Order  was,  that  the  Registrar's  certificate 
should  be  confirmed, — that  Jones  should  pay 
to  Harding  the  costs  occasioned  him  by  his 
(Jones's)  petition,  to  be  taxed  by  the  Registrar, 
the  costs  of  Harding  and  of  Jones,  in  respect 
of  the  reference,  to  be  taxed  as  between  solicitor 
and  client.  Jones  to  be  at  liberty  to  retain,  out 
of  the  balance  of  487/.  14^.  in  his  hands,  the 
balance  of  such  costs,  after  setting  off  the  former 
costs.  Jones  to  pay  the  487Z.  14^.,  and  interest 
at  4/.  per  cent,  from  the  30th  April  1834,  down  to 
the  date  of  the  order,  and  the  like  interest  upon 
the  residue  of  such  balance,  or  upon  the  whole 
of  the  487/.  \Ats.  if,  on  setting  off  such  costs  as 
aforesaid,  it  should  appear  that  there  was  no 
sum  due  to  Jones  for  costs,  to  be  computed  from 
the  date  of  the  present  order,  till  the  time  of 
payment.  And  if,  on  setting  off  and  allowing  to 
Jones  the  costs  before  directed  to  be  paid  by  him 
to  Harding y  against  the  costs  directed  to  be  paid 
to  Jonesy  it  should  appear  that  any  sum  is  due 
from  him,  then  Jones  should  pay  such  sum  to 
Harding. 
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1835. 

Ex  parte  John  Josiah  Holford  and  John  Bowdbn^ 
on  behalf  of  themselves  and  Charles  CAiipSEiXy 
as  surviving  Assignees  in  trust  of  the  Estate  and 
Effects  of  Francis  Armstrong  and  William 
Beckett,  (both  deceased,)  under  a  Deed  of  Assign- 
ment^  for  the  Benefit  of  their  Creditors. —  In  the 
matter  of  Alexander  Woodward. 

Junt  5. 

^^fdm.^  In  March  1811,  the  above  petitioners,  and  Campbell 
dead,  assigDees   g^  Gonne,  (since  deceased,)  and  the  above  WUliam 

Un  ^trd  to  cre- 
ditor t  bill  for     Beckett,  presented  a  petition  to  the  Chancellor,  stating 
the  amount  of 

his  dividend,  that  the  bankrupt,  Woodward,  being  indebted  to  Arm- 
hut  creditor 

rejecuit,be-  itrong  dXidi  Beckett,  in  1806,  gave  them  a  warrant  of 
more  than  is  attorney  to  confess  judgment  for  6000/.,  upon  which,  in 
full  payment/'  ^^  evening  of  the  15th  or  early  in  the  morning  of  the 
S  ^VaS'  1^^  ^^  May  1806,  they  issued  execution,  and  the 
Xchthr^'  ^'^^riff^'n  the  16ib  took  the  bankrupt's  effects  and  sold 
claimed  ^hem  foT   1965/.  \9$.  4d.,    deducting    expenses    and 

against  him,  °         * 

and  the  amount  poon^cre,  whichi  suiH  was  paid  over  to  Armstreng  and 

of  which,  toge-     '^      ^  ^  ^ 

ther  with  the      Beckett.     On  the  Slst  of  May  a  commission  issued 

sum  tendered, 

made  up  the       against  Woodword,  on  the  petition  of  Messrs^  Matthews, 

amount  of  difi-  *    .  v  i-  .  i    .  11 

dend  declared  Gveaves  being  the  solicitor,  and  it  was  wwrked  at 
proof,)  and  the  Liverpool.  It  was  alleged  that  the  act  of  bankruptcy 
EuTare^received  ^^^^^  place  on  the.very  day  on  which  the  sheriff  took 
and**by  hfrniin*  the  bankrupt's  cfiects  in  execution,  and  the  petitioners 
tcresf-^l^e  ***^d  ^h^*  belief,  that  such  act  of  bankruptcy  was  con- 
?*?^'*°'^^'«^     certed  for    the  purpose  of   defealinfir    tile  execution. 

held,  after  20  mt     r  o 

years  and  UD-      Woodword    was,   howcver,    adkidged    bankrupt,    and 

wards,  entitled 

to  the  fund,  and  HudsoH,   Sell    and  Knowlea   were    chosen  assignees. 

all  interest 

made  by  it.        Armstronff  and  Beckett  becoming  embarrassed,  a  trusts 

deed,  dated  l^h  March  1817,  was  mad^  between  them 
and  the   above  petitioners,  and  the  other  above-men* 
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tioned  trustees,  whereby  all  their  prc^erty  was  assigned  1S55. 
for  the  benefit  of  their  creditors.  The  trustees,  with  Exparta 
the  assistance  of  Armstrong  and  Beckett^  made  out  an  ^Bd  othen. 
account  current,  and  in  that  account  of  the  bankrupt 
with  Armstrong  and  Beckett^  firom  the  12th  October 
1805  to  the  gOth  May  1806,  the  day  before  the  bank- 
ruptcy, including  four  bills  of  200Z.,  500/.,  5002.  and 
25SL  9s.  Itl.,  which,  though  not  due  at  the  date  of  the 
commission,  had  subsequently  been  taken  up  and  paid 
by  A.  and  B.,  and  the  balance  of  that  account  was 
9745/.  13s,  2d*  due  to  A.  and  JB.,  which  the  trustees 
sought  to  prove>  consenting  to  relinquish  the  1365/. 
)9if.  4</.  the  amount  of  the  leyy,  and  also  the  claims 
they  had  on  100  pipes  of  peart,  provided  the  whole  debt 
were  admitted  to  be  proved,  objections  having  been 
made  to  the  proof  of  the  bills  above-mentioned  as 
having  been  piud  after  the  bankruptcy*  It  was  stated, 
that  in  the  course  of  the  interviews  had  on  the  subject 
with  Hudson,  and,  as  the  petitioners  supposed,  with  the 
assent  and  approbation  oS  the  other  assignees,  it  was 
expressly  understood  and  agreed,  that  the  whole  debt 
0^9745/.  13^.  2d.  should  be  admitted  to  be  pfoved^  and 
upon  that  understandiog  the  petitioners  agreed  not  to 
contend  for  the  validity  of  the  execution,  but  to  give  up 
the  1365/.  19s.  id.  On  the  12th  of  May  1808,  a  divi- 
dend was  advertised,  and  then  Armstrong  and  one  of 
the  trustees,  Campbell^  joined  in  an  affidavit  of  debt, 
and  applied  to  prove  9380/.  ISs.  2d.  the  balance  (sup- 
posing the  above  arrangement  to  be  binding)  of  accounts 
with  interest,  after  some  deductions  from  the  former 
statement  of  account  not  in  any  way  affecting  the  pointed 
in  question.  Their  agent,  who  tendered  this  proof, 
was  also  instructed  to  obtain  payment  of  101/.  15^., 
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IBSrj.        which  was  supposed  to  be  due  to  the  petitioners^  the 
£,p,rte       trustees,  from  a  party  of  the  name  of  Drew,  for  wine 

and  others.      ®^'^  ^    ^^^  ^^   -^'    ^^^  ^'^  ^^^   ®^  ^^^^^   Other   sums 

amounting  to  147/.  14«.  Sd.,  supposed  to  be  due  to  them 
from  three  other  parties,  for  wines  belonging  to  A.  and 
B,,  and  sold  on  their  account  by  the  bankrupt  to  such 
three  parties.  But  the  agent  found  that  the  101/.  1&. 
had  been  paid  to  the  bankrupt  by  A.  and  B's  desire, 
and  that  the  other  parties  denied  all  liability  to  A. 
and  B.  The  agent  attended  the  meeting,  and  tendered 
proof  for  the  9380/.  ISs.  2d.,  and  also  for  the  two  other 
sums  of  101/.  15«.  and  147/.  14^.  3d.,  and  this  being 
objected  to,  as  well  as  the  proof  for  the  9380/.  13^.  2d,, 
notwithstanding  the  above*mentioned  arrangement,  and 
the  agent  not  anticipating  any  objections  to  the  proof  in 
consequence  of  such  arrangement, — the  Commissioners 
admitted  proof  for  7183/.  Zs,  \ld.  only,  and  permitted  a 
claim  to  be  entered  for  S202L  I8s.  10c/.,  and  ordered 
that  15^/.  6s.  Id.  being  composed  of  1406/.  I2s.  ScL 
the  gross  amount  of  the  execution,  including  poundage 
and  expenses,  (the  net  proceeds  of  1365/.  19«.  4d.  only 
having  been  received  by  A,  and  B.)  and  119/.  ISs.  lOd, 
interest  thereon,  should  be  refunded  by  them,  or  retained 
out  of  their  dividend  of  6^.  8d.  in  the  .  pound,  then 
declared.    The  proof  stood  thus: 

Claimed. 

£     «.    d. 

Amount  of  bills  paid  by  A.  and  B.  after  the 

bankruptcy 1453    9  1 

Part  of  1]09<.  Is.  2d.  objected  to  by  asaig- 

nees  against  claim  of  97452.  13<.  2d.  ..  500    0  0 

Draw's  debU              101  15  0 

Three  other  debts 147  14  3 

2202  18    4 


Admitted     ..     ..     £71Sd:2f.llc. 
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And  from  the  dividend  on  the  7183/.  2s.  lid.  was  to        1335. 
be  retained  the  1626/.  6s.  Id.,  the  gross  amount  of  levy      ^^  parte 

The  petitioners,  however,  declined  to  receive  this 
dividend  upon  such  terms,  conceiving  themselves  ag- 
grieved by  the  breach  of  the  agreement  entered  into 
between  them  and  Hudson,  and  declined  to  refund  the 
amount  of  the  levy,  until  their  proof  was  properly 
adjusted.  A  bill  of  exchange  for  868/.  Is.  6d.  was 
remitted  from  Liverpool  to  Hudson  in  London,  to  be 
delivered  to  the  petitioners,  on  their  signing  a  receipt, 
acknowledging  the  receipt  of  2394/.  7s.  7d.,  as  a  divi- 
dend of  &.8e/.  in  the  pound  on  the  sum  o{7l83l.2s.  lid., 
the  1526/.  6s.  Id.  gross  amount  of  levy,  and  interest, 
and  the  868/.  Is.  6d.  making  up  the  amount  2394/.  7s.  7d. 
This  bill,  the  petitioners,  the  trustees,  refused  to  accept, 
and  consequently  Hudson  received  the  amount  of  the 
bill,  and  retained  the  same,  and  since  had  accounted  for 
the  same  to  the  estate  of  Woodward.  Interest  had 
arisen  on  this  sum.  That  petition,  after  also  showing 
the  right  of  ihe  petitioners  to  the  sums  entered  as  claims, 
prayed,  that  the  petitioners  therein  might  have  liberty 
to  go  before  the  Commissioners  and  tender  proof  for 
such  sums,  and  for  payment  of  the  dividend  of  6s.  %d. 
on  the  whole  debt  proved  and  claimed,  and  in  case 
interest  had  been  made  on  the  868/.  Is.  6d.  then  that 
the  petitioners  might  be  declared  entitled  to  be  paid  ' 
such  interest  in  addition  to  their  full  dividend,  and  for 
liberty  to  inspect  the  proceedings,  so  as  to  elect  whether 
the  amount  of  the  levy  should  be  deducted  from  their 
dividends,  or  should  be  refunded  by  them. 

The  Lord  Chancellor,  on  the   11th  and  22d  August 
1811,  made  an  order  in  favour  of  the  petitioners'  right 
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1895.  to  prove  ihe  14(58/.  9$.  Id.  and  101 /.  1>&.,  and  to 
Expartt  receive  ialorest  on  the  868i.  Is.  6d.y  bis  Lordship  onrit- 
0Bd  otibm.  ^'"8  ^  notice  the  other  parts  of  the  above  prayer  of  the 
petition,  as  tiiie  petitioaeTs  understood ;  but  it  was  found 
that  the  Secretary's  minutes  were  so  imperfect  and 
oninteUijpUe,  that  k  was  impossible  to  draw  up  (he 
order. 

The  petition  now  before  the  Court  went  on  to  state : 
To  avoid  the  expense  of  fortber  petitioning,  negotiations 
were  then  entered  into  between  the  parties,  which  con- 
tinued down  to  the  year  18@1 .  On  the  5th  February 
in  that  year  a  meeting  was  called,  and  the  trustees  were 
admitted  to  prove  in  respect  of  the  above-mentioned 
claims,  2136/. 4«  5d.,  being  only  66/.  13^.  lid,  less  than 
the  2202/.  ISs.  4td.  originally  claimed  by  them.  But  no 
dividend  whatever  had  ever  been  paid  to  the  trustees, 
either  on  the  original  proof  in  May  1808,  or  the  subse- 
quent one  in  February  1831. 

The  petitioners  and  co-trustees  made  several  applica- 
tions to  the  solicitor  of  the  assignees  to  discover  whe- 
ther the  868/.  Is.  6d*  was  invested  so  as  to  produce 
interest,  and  in  September  1811,  they  learnt,  as  a  fact, 
that  the  money  was  invested  in  Exchequer  UUs,  except 
a  small  portion  o£  it,  which  Hudson  retained  to  answer 
certain  disbursements.  It  appeared,  Ulat  the  bill  which 
was  remitted  to  Hudson  to  pay  the  trustee  the 
868/;  Is.  6i/.,^was  drawn  by  tiie  bankers  to  the  estate  at 
Liverpool  on  Masterman  &  Co.  in  London,  in  favour 
of  one  of  the  assignees,  who  specially  indorsed  it  pa)^- 
able  to  the  order  of  the  trustees;  which  indorsement,  on 
the  refusal  of  the  trustees  to  accept  the  bill,  was  erased 
by  Hudson,  and  Hudson  and  his  bankers  became 
indorsers  of  the  bill,  and  several  other  fiu:ts  were  stated. 
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showing  how  the  trustees  traced  the  proceeds  into  their       ISS5. 
present  investmenty  in  the  hands  of  the  assignees,  and      ^  p^rt^ 
to  show  that  the  identical  868Z.  U.  6rf,  had  been  ap-     ^"d^Th^. 
propriated  by  the  assignees  to  the  payment  of  the  peti- 
tioners* and  co-trustees*  dividend,  and  had  since  made 
considerable  interest.    This  petition,  therefore,  prayed 
an  account,  and  for  payment  of  all  profits,  interest,  and 
accumulations  made  upon  the  sum  of  8681.  Is.  Gd.  which 
had  been  appropriated  to  pay  their  dividend  on  the 
71832.  2s.  lid.  originaUy  proved  by  them. 

It  should  be  stated,  that  the  receipt  tendered  for  the 
signature  of  the  trustees,  when  the  868Z.  Is.  6d.  was 
oJSered„  was  as  follows  : 


« 


Liverpool,  June  6, 1808. 
"  Received  (mm  T.  Hudmn^  (&c.  astigeeen  ke.)  twe  thousand  three 
hundred  and  ninety^four  pounds  seven  shillings  and  Td,,  being  first  divi- 
dend  ordered  by  the  Commissioners  of  St.  Sd,  in  the  pound  on  71832. 2s.  lid. 
doe  to  Meura.  Avnutrong  and  Beckett,  and  received  by  us  as  trustees. 
"  N.B.  This  dividend  was  paid  by  the  amount  in  their  hands  £1526  6  L 
And  one  bill  for  866  16 


£2394  7  7 


tt 


Mr.  Bethell  and  Mr.  Stevens^  after  stating  the  facts 
of  the  petition,  were  stopped  by  the.  Court. 

Mr.  Swamton  and  Mr.  PurviSy  for  the  assignees, 
the  respondents.  Upwards  of  20  years  ago  these  peti- 
tioners repudiated  the  sum  appropriated  to  pay  their 
dividend,  and  now,  at  this  date,  they  call  upon  us  to  pay 
them  not  only  that  sum,  but  all  the  interest  that  has 
arisen  from  the  investment  in  the  meantime.  It  may  be 
asked  at  whose  risk  was  the  investment?  assuredly  not 
at  the  petitioners.  It  was  at  the  peril  of  the  assignees. 
It  may  be  very  true  that  the  identical  868/.  Is.  6d.  which 
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1895.        which  was  invested,  and  upon  which  a  profit  has  been 

made  by  that  means,  was  that  with  which  the  assignees 

HoLPORD      intended  to  pay  the  petitioners  their  dividend  on  the 

and  others. 

718SZ.  But  they  refused  to  receive  that  sum  at  that 
time;  and  what  is  there  that  can  now  give  them  title  to 
it  identically,  or  to  its  profits  ?  As  well  might  it  be  said, 
that  if  an  ordinary  debtor  tender  a  part  of  his  debt 
to  a  creditor,  which  is  refused,  the  creditor  has  after- 
wards a  right  to  follow  that  particular  money,  and 
demand  all  the  interest  or  profit  made  by  it.  As  in 
that  case,  so  here,  at  the  moment  the  creditor  declined 
to  receive  it,  it  reverted  to  its  general  position  at 
least,  and  became  part  of  the  general  assets  of  the  bank- 
rupt's estate.  But  we  may  go  further  in  this  case. 
When  the  proof  was  made,  they  were  declared  entitled 
to  a  dividend,  but  it  is  impossible  to  point  out  any 
precise  moment  when  this  868/.  was  separated  from  the 
general  corpus  of  the  estate.  It  is  very  certain,  that 
the  order  of  dividend  had  not  that  effect.  Neither,  we 
contend,  could  the  drawing  of  the  bill,  nor  was  it  when 
it  reached  Hudson's  hands,  nor  when,  by  erasure  of  the 
special  indorsement,  the  amount  of  it  was  received  by 
Hudson,  and  by  him  ultimately  transferred  into  Court  (o). 
Had  the  petitioners  upon  the  tender  repudiated  it  in  a 
less  general  manner,  they  might  have  had  some  claim 
to  it  now,  but  it  was  rejected  in  the  most  general 
terms  to  this  effect,  '^  We,  the  petitioners,  will  not 
receive  this  money.'*  [JErskine,  C.J.  The  8682.  was 
separated  by  the  special  indorsement  of  the  bill  to  the 
petitioners.  That  was  a  specific  appropriation  of  the 
proceeds*  of  that  bill  to  pay  them  their  dividend.  At 
all  events,  the  Order  of  Court  had  that  effect,  though 

(a)  Thia  was  done  under  Ord.er  of  Court,  on  a  petition  to  which  the 
present  petitioners  were  not  parties. 
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no  precise  object  of  the  payment  into  Court  was  speci-        IS36. 
fied.]      We  say,  that  the  money  was  never  at  any       Ex  parte 
moment  separated  from  the  bulk  of  the  assets,  and     and  others. 
that  even,  if  at  that  time  it  had  been  detached,  when 
the  petitioners  rejected  the  bill,  it  reverted  back  again 
and  was   then  mixed  with   the  general  funds  in  the 
assignees   hands.      [JErskine,  C.  J.     Suppose  several 
dividends  had  been  declared,  and  the  assignees  had 
invested  the   several    amounts  at  interest  wholly  un- 
known to  the  creditors,  would  not  the  creditors  have 
a  right  to  all  the  produce  of  the  investment,  so  long 
as  the  monies  remained  ear-marked  ?     It  was  so  held 
in   Ex  parte  Renshaw^  in  the  matter  of  Wild  (a;.] 
But  where^  as  in  the  present  case,  the  dividend  had 
been  absolutely  repudiated,  the  rights  of  the  creditors 
are  materially  different.    [Erskine,  C.  J.   Granting  that, 
I  do  not  think   that   the  conduct  of  the  petitioners 
amounted  to  an  absolute   repudiation.     They   merely 
say   they  will  not  receive  the  868/.  in   full  of   their 
dividend,   and  not  that  they  will  not  receive  the  868/. 
because  it  did  not  belong  to  them.]     [Sir  J.  Cross.  You, 
the  assignees,  tender  the   868/.  clogged  with  a  con- 
dition, to  which  the  petitioners  did  not  think  it  right 
to  submit.     They  were,  doubtless,  ready  to  receive  it 
unclogged  with  any  such  condition.     Had  you  offered 
it  "  without    prejudice,"   would    they    have    rejected 
it?]     From  the  correspondence  of  the  parties,  it  does 
not  appear  that  the  rejection  of  the  tender  was  founded 
on  the  terms  of  the  receipt.     It  was  rejected  in  general 
terms,  and  one  very  proper  way  of  trying  this  question 
is,  whether  either  an  action   of  trover  for  the  bill,  or 
an  action  or  suit  of  any  kind,  for  the  identical  money, 

(a)  4  Deac.  &  Chit  483. 
VOL.  IV.  3  H 
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1835.       when  invested,  coukl  have  been  maintained.  We  humUjr 


Ezpaii0      submit  that  it  could  not;    an4  thaty  therefore,  the 

and  oth^s.     signees  are  only  liable  to  pay  interest  on  this  sum  of 

money  from  the  time  its  payment  w&s  defactp  demanded 

by  the  petitioners,  especially  vrhere  the  latter  ha,ve  laii^ 

by  for  so  long  a  period  of  twenty-six  years  and  upwards. 

Mr.  BetheU  was  not  required  by  the  Court  to  r^y. 

Erskine,  C.  J. — I  am  most  decidedly  of  op^lian  in 
this  case,  that  the  petitioners  are  entitled  to  all  th^  fruits 
of  the  money  which  was  set  apart  to  pay  them,  after  the 
order  of  dividend  was  made.  After  the  claim  of  the 
petitioners  was  considered  and  proof  admitted,  an  order  of 
dividend  of  6ff.  8</.  in  the  pound  was  declared.  On  that^ 
the  assignees  drew  a  bill,  and  fong^arded  it,  through  Hud- 
son,  to  the  petitioners,  accompanied  with  a  receipt  for  their 
signature,  whereby,  had  they  signed  it,  the  petitioners 
would  have  precluded  themselves  from  insisting  on 
rights,  to  which  it  now  appesurs  they  were  entitled  then 
to  insist  on.  The  bill  was  specially  indorsed  to  the 
petitioners,  and  upon  their  refusing  t^  receive  it  and 
sign  the  receipt,  the  special  indorsement  is  erased  by 
BudsoUf  and  he  received  the  money  as  separated  from 
the  corpus  of  the  bankrupt's  estate,  and  the  proceeds  are 
invested.  The  assignees  petition  against  Hudson  for  an 
account  of  this  money,  showing  that  it  was  invested ;  to 
which  petition  the  present  petitioners  were  in  nowise 
parties ;  but  the  Lord  Chancellor  directs  an  account  to 
be  taken  as  prayed,  and  orders  the  money,  with  its  then 
produce,  to  be  paid  into  Court,  without  declaxing  to 
whom  the  money  belonged.  It  wa9  accordingly  paid  ia 
and  invested,  and  so  it  has  continued  ever  since,  pro- 
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ddcing  interest    It  cannot  be  looked  upon  otherwise  1^^* 

than  as  the  petitioners'  money  from  the  time  of  the  order  £x  parte 

of  dividend,  and  therefore  ihe  petitioners  are  entitled  to  and  others. 
all  the  profits  that  have  been  made  by  it. 


Sir  J.  Cross. — The  first  question  to  be  inquired  of 
is,  whether  this  money  tendered  in  1808,  was  ever  se- 
parated from  the  bankrupt's  estate  ?    Of  this  I  conceive 
there  is  no  doubt.    When  the  order  of  dividend  is  made, 
this  particular  fund  is  appropriated  to  the  creditors  who 
hieul  proved.    If  the  creditors  who  have  proved  omit  to 
receive  their  dividends,  and  they  remain  unpaid,  and  the 
fund  becomes  invested  by  the  assignees,  those  creditors 
are  entitled  to  all  accretions  made  by  that  fund.  And  the 
creditors  at  large  have  no  interest  in  it.    I  admit  that  in 
general  creditors  are  not  entided  to  interest  oh  their 
dividends  till  payment  is  demanded  from  the  assignees. 
That,  however,  only  applies  to  the  liability  of  the  assig- 
nees.   And  where  we  find  a  fund  had  been  set  apart  to 
answer  particular  dividends,  and  invested  at  interest, 
that  fiind  specifically  belongs  to  those  particular  cre- 
ditors, and  they  are,  as  the  owners  of  the  fund,  entitled 
to  all  produce  made  by  it.     Was  the  fimd  in  question, 
when  it  was  rejected  by  the  petitioners,  re-mixed  with 
the  bankrupt's  estate  ?    Looking  at  tiie  facts,  I  have  no 
hesitation  in  saying  it  was  not,  as  it  has  remained  ever 
since  invested,  and  by  itself,  in  different  securities  at 
interest     I  therefore  agree  that  the  assignees  are  mere 
tmstees  of  that  specific  fund,  and  that  the  petitioners  are 
entitled  to  it  and  all  the  profits  made  by  it 

Sir  G.  Rose. — When  the  order  of  dividend  is  made, 
the  amount  is  exclusively  appropriated  to  those  cfe- 

3h2 
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1835.  ditors  who  have  proved,  and  is  thenceforth  separated 
Ex  parte  fro™  the  rest  of  the  estate.  In  the  case  of  Grant  v. 
a"d"ih^.  (^<^nt,  beforethe  V.  C.  October  1828,  (a  note  of  which  is 
handed  to  me  by  the  registrar,  Mr.  Barber,)  the  Royal 
Exchange  Assurance  Company  had  entered  a  claim,  and 
dividend  was  reserved;  the  assignee,  Campbell^  hecune 
bankrupt,  and  the  Company  sought  to  be  recouped 
that  dividend  out  of  Grant's  estate,  but  the  V.  C.  was  of 
opinion  that  the  reserve  being  made  for  the  benefit  of 
the  Company,  Grant's  estate  should  not  sufier  a  fiirther 
loss,  they  might  prove  against  CampbelFs  estate  (a). 
The  assignees  then  draw  a  bill,  which  is  forwarded  to 
Hudson.  The  proceeds,  we  find,  of  that  bill  were  or- 
dered by  the  Court  upon  petition,  with  which  these 
petitioners  were  not  served,  to  be  paid  into  Court  and 
invested,  which  was  done.  The  bill,  when  sent  up, 
being  rejected,  gave,  I  admit,  no  property  in  the  bill 
itself  to  the  petitioners,  they  certainly  could  not  have 
maintained  trover  for  it.  And  when  the  assignees  found 
that  it  was  so  rejected,  they  might  have  remitted  it  to 
the  general  estate,  and  would  have  been  bound  to  pay 
interest  on  it  only  fi'om  the  time  of  demand.  But  here 
it  never  was  remitted,  and  the  money,  the  amount  of 
that  bill,  must  be  looked  upon  as  set  apart,  especially 
fi'om  the  mode  of  investment,  for  the  use  of  the  peti- 
tioners. I  concede  to  the  argument  of  the  respondents^ 
that  if  the  funds  had  fallen  the  petitioners  were  not  at 
the  risk  of  the  investment,  and  would  not  have  sufiered; 
but  still  they  are  entitled  to  every  accretion  made  by  the 
fund  while  invested.  Whenever  a  creditor  finds  bis 
money  has  been  employed  by  his  debtor,  or  is  invested 

(a)  See  a  similar  decision  to  this  efiectj  cited  in  Smith  r,  Duke  of  Chan* 
dot.  Barn.  419. 
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by  liim,  the  creditor  has  a  right  to  adopt  the  investment^  1835. 

and  call  on  his  debtor  to  pay  him  the  interest  made.  jj;,  parte 

This  is  expressly  laid  down  by  Lord  Ellenborough  in  and  oSera. 
De  Haviland  v.  Bowerbank  (a).   .  I    am  therefore  of 
opinion  that  the  prayer  of  this  petition  must  be  granted. 


Order  as  prayed^  costs  to  be  borne  by  each 
estate. 

<a)  1  Campb.50. 


In  the  Matter  of  Hyslop. 

HkM  June  5. 

Mr.  STEVENS  applied  ex  parte  on  behalf  of  the  Reference  to 
assignees,  that  the  Court  should  sanction  an  arrange-  jf^^^gement 
ment  (consented  to  by  all  creditors,  but  one,  who  was  ^i^l^^^ 
ready  to  submit  to  any  order  of  the  Court)  entered  into  P^per. 
by  the  assignees,  whereby  they  proposed  to  pay  certain 
creditors  lOs.  in  the  pound,  they  claiming  priority  out  of 
lone  estate,  and  then  to  consolidate  the  two  estates,  and 
to  pay  all  other  creditors  rateably. 

The  Court  ordered  a  reference,  to  ascertain  if  such 
arrangement  were  beneficial. 
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In  the  matter  of  Willman. 

Juns  6. 

The  fees  pay-     A  Fiat  issued  in  this  matter,  directed  to  Commissioners 

able  uDder  I  &t 

2  w.  4,  c.  56.    in  the  country,  and  was  superseded  because  they  de- 

It.  45  &  46*  to 

the  lecreury  of  clined  to  act ;  and  it  was  proposed  to  issue  a  new  fiat 
banknipu,  not  -r       i       r^ 

dispeued  with    to  a  London  Commissioner. 

where  a  oouotiy 
fiat  was  an- 

Commissiooers  ^^-  Mussell^  for  the  petitioning  creditor,  applied  that 
and  a  Dew  fi2'  ^*  ^^ght  be  Considered  as  a  renewed  fiat,  or  rather  as 
was  Dfoposed  to  «  removed"  under  the  1  &  2  WUL  4.  c.  56.  s.  47.  and 

be  takeo  out  m 

Ititca)""^^    that  the  10/.  and  20i  fees  payable  to  the  secretary  of 

bankrupts,  by  the  petitioning  creditor  and  official  assig- 
nees, when  appointed  under  ss.  45  &  46,  might  be  dis- 
pensed with.  The  necessity  for  the  new  fiat  arose  from 
no  fault  on  the  part  of  the  petitioning  creditor. 

The  Court,  however,  thought  that  this  would  not  fall 
under  the  47th  section,  and  therefore  that  they  could 
not  dispense  with  the  payment  of  the  regular  fees  (a). 

(a)  See  £x  parte  Ofbarne,  re  Gunning,  ante,  p.  398.   5.  C.  2  M.&  A.  14D. 


Ex  parte  Smith. — In  the  matter  of  S^ith. 

Leave  to  surrea'  J^^^^IS  was  a  petition  by  the  bankrupt  for  leave  to  sur- 
fz  *^cre  °*^     render,  but  it  omitted  to  pray  costs. 

bankrupt  oot 
guilty  of  any 

misconduct,  al-       Mr.  Smvthe,  for  the  petitioner.     The  petitioner  has 

ways  given  with 

costs  out  of  es-  been  guilty  of  no  wilful  contempt  or  misconduct  in  this 

tale,  though  i»/i/.»i  t       n         ^ 

petition  do  not    case.      He  was   abroad  bona  fide  when  the  first  fiat 

pray  costs :  joint  i  -i    i         <•         1. 1  i  <•  .  -  •« 

fiat  having  sub-   issued,  and  therefore  did  not  know  of  its  existence  till 

sequently  issued, 

quKTB,  which  estate  should  bear  costs,  reset ved. 
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after  the  time  for  surrendering  had  expired.  As  soon  18$5. 
as  he  comes  to  England,  he  is  anxious  to  be  permitted  to  kx  parte 
conform  himself  by  surrender.  Under  these  circum- 
stances, the  Court  will  permit  his  surrender,  and  allow 
him  costs  out  of  his  estate.  But  a  joint  fiat  having  since 
issued,  the  question  is,  out  of  which  estate,  joint  or  se- 
parate, such  costs  are  to  come. 

Mr.  K.  Parker,  contrd.  There  are  no  costs  prayed, 
and  another  difficulty  is,  that  if  the  separate  fiat  is  super- 
seded, we,  the  assignees  under  it,  cannot  have  costs  out 
of  the  joint  estate. 

Sir  G.  Rose. — The  omission  to  pray  costs  goes  for 
nothing  in  such  a  case  as  this.  Costs  are  always  allowed 
to  a  bankrupt  coming  in  and  petitioning  for  leave  to 
surrender,  where  he  has  been  guilty  of  no  default  in  not 
surrendering  before  the  4^d  day  had  expired.  Such 
surrender  is  for  the  benefit  of  his  estate,  and  therefore 
costs  are  always  given.  The  joint  estate  will,  in  all 
probability,  have  to  pay  those  costs,  as  it  was  subsequent 
to  the  separate  fiat,  which  is  never  superseded  but  on 
such  terms  as  the  Court  imposes. 

Leave  to    surrender;  but   the  question,  which 
estate  should  pay  the  costs,  was  reserved. 
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Ex  parte  John  Mullins  Sandham,  Clerk  in  the  War 
Office,  and  duly  authorized  by  Warrant  from  the  Com- 
missioners of  the  Treasury  on  their  Behalf. — In  tlie 
matter   of  Alexander  Ross  (formerly  Gray)  and 
1^-  John  Ogi-lvie. 

June  16.         ^^ 

In  1780  A.ic  JL  HIS  was  a  petition  on  behalf  of  his  Majesty's  Govem- 

nenaiTaraiy'  ment,  seeking  to  prove  a  debt  of  91,879Z.  against  the 

bSnfi  th^'hf-  ^^^^^  ^f  Alexander  Koss  and  John  Ogilvie.     In  1772, 

bit  of  receiving  Qeorqe  Ross  and  the  bankrupt,  Alexander  Ross,  (then 

money  from  the  »'  '^^  ^ 

government  for    Alexander  Gray,  he  having  subsequently  changed  his 

the  pay  of  cer- 
tain  regiments. 

In  that  year  A.  retiree,  and  B.  &  C.  carry  on  the  business  as  before,  bot  without  coming  to 
any  account  with  the  Crown,  and  without  any  account  whatever  being  taken  of  the  liabilities 
of  the  firm  of  il.  &  B.  at  the  time  of  A.*s  retiring.  In  1783,  B.  &  C.  are  required  by  the 
government  to  render  the  account  of  monies  issued  for  the  several  regiments  during  the  period 
of  the  existence  of  the  firm  of  A.  U  H,  and  of  B.  Ac  C,  which  they  do  without  any  break 
appearing  in  them  at  1780,  when  A.  retired.  But  the  accounts  rendered  do  not  state  any 
debtor  and  creditor  acciiunt  as  between  the  respective  firms  and  the  Crown,  but  show  simply 
the  sums  issued  in  respect  of  each  regiment,  and  how  they  have  been  applied.  On  the  forma- 
tion of  the  firm  of  B.  &  C,  the  old  ledgers  are  used ;  there  was  no  agreement  to  take  to  the 
liabilities  of  il.&  B.,  and  every  thing  is  carried  on  in  the  same  manner  as  before  till  1783, 
when  the  23  Geo.  3,  c.  30,  was  passed,  which  directs  that  an  estimate  is  to  be  thenceforth 
prepared  of  the  amount  which  will  be  required  for  the  purposes  of  the  army ;  that  the  amouit 
IS  to  be  paid  from  time  to  time  into  the  bank ;  that  the  paymaster  of  the  forces  is  to  communi- 
cate to  the  Secretary  at  War  the  sums  that  will  be  required  for  the  purpoees  of  the  difierent 
regiments ;  that  the  agents  of  the  different  regiments  are  to  communicate  to  the  Secretary  at 
War  the  sums  that  will  be  required  for  the  difierent  regiments,  and  an  ianie  is  then 
made  to  the  agent  for  the  particular  purposes  of  those  regiments,  and  annual  accounts  were 
required  to  be  rendered  by  the  several  agents.  Upon  this  fooling  matters  are  carried  on  till 
1804,  when  B.  ic  C.  became  bankrupts,  and  a  balance  of  lS0,000i.  is  found  doe  to  the 
Crown ;  and  in  1820,  and  not  before,  it  is  found  that  91,00(H.,  part  of  the  150,000/..  was  due 
at  the  time  of  the  retirement  of  >!. 

SembU,  under  these  circumstances,  that  B.  &  C.  could  not  be  presumed  to  have  adopted  the 
debt  of  A.&,  B.,  and  that  the  government  could  not  be  presumed  to  have  assented  thereto  had 
such  adoption  existed ;  and,  consequently,  that  the  government  had  no  right  to  prove  the 
entire  sura  of  150,000/.  against  B.  &  C/s  estate.    (Cr"Sf,  J.,  distent.) 

But  it  also  apptiaring  that  the  assignees  had,  by  proceedings  in  the  Court  of  Session  in 
Scotland,  treated  the  9 1,000/.  as  due  from  their  estate,  and  the  government  having,  on  the 
other  hand,  sued  the  representatives  of  A.  in  Scotland  (subsequently  to  the  discovery  of  the 
balance  being  due)  so  as  to  charge  A.  alone  as  the  debtor,  a  claim  was  permitted  to  be  entered 
till  the  result  of  the  Crown's  proceedings,  which  were  still  pending,  against  the  representativea 
of  A.  was  ascertained. 

Clay  ton*  s  Cage  discussed. 

Note, — Although  this  case  partakes  more  of  a  question  of  fact  than  of  law  ;  and  although 
no  distinct  determination  was  come  to,  yet,  as  there  is  so  much  learning  in  it  npon  the  subject 
of  adoption  of  a  new  debtor  io  lieu  of  an  old  one,  it  has  been  deemed  advisable  to  report  it. — 
E.G. 


Savdham. 
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name,  Chrayy  to  that  o{  Ross,)  carried  on  partnership  as        1835. 
army  agents,  under  the  name  of  Ross  and  Gray,  receiv-       y^  parte 
ing  from  the  government  various  large  sums  of  money 
to  the  use  of  several  regiments,  to  which  they  were 
agents,  until  1780,  when  G.  Ross  retired,  and  A.  Ross 
(then    Crvay)     took     Ogilvie    into    partnership.       In 
1796,  Ross  and   Ogilvie   took   Willett   into   partner- 
ship, which  firm  continued  under  the  name  of  Ross, 
Ogilvie  and  Willett,  until  1803,  when  Willett  died,  and 
the  firm  of  Ross  and  Ogilvie  continued  the  business 
until  1804,  when  they  became  bankrupt.     It  was  long 
subsequently  discovered,  that  when  the  original  firm  of 
G.  Ross  and  Gray  terminated,  a  debt  was  due  to  the 
Crown  from  them,  at  that  time,  of  91,879Z.     It  appeared 
that  the  government  every  month  made  payments  to  the 
agents  of  regiments  on  their  account,  and  that  running 
accounts  were  kept  by  such  agents  between  themselves 
and  the  government,  and  between  themselves  and  the 
regiments.     The  above  petitioner,  in  183S,  presented  a 
petition  to  this  Court,  stating  that  Mr*  Commissioner 
Holroyd  had  disallowed  the  proof,  and  praying  a  de- 
claration, that  he  was,  on  behalf  of  the  Crown,  entitled  to 
prove  the  debt  of  91,879/.  against  the  above  bankrupts, 
contending  that  the  debt  was  transferred  from  firm  to 
firm,  so  as  to  render  the  bankrupts  liable  under  the  cir- 
cumstances detailed  in  the  Registrar's  report,  hereafter 
mentioned-    On  the  5th  July  1833,  it  was  referred  to  Mr. 
Gregg,  Deputy  Registrar,  to  inquire  and  certify  whether, 
at  the  time  of  the  formation  of  the  partnership  of  Gray, 
afterwards  Ross  and  Ogilvie,  the  sum  of  91,879/.  was 
transferred  to  the  debit  of  that  firm ;  and  if  so,  in  what 
manner  transferred,  and  with  liberty  to  state  special  cir- 
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1835.  cumstances,  and  also  to  inquire  and  state  whether,  at 
ETparie  ^^^  ^^^  WiUett  became  a  partner  in  the  firm  of  Rou 
Sahahaii.  and  Ogihie,  the  91,879/.  was  transferred  to  the  debit  of 
the  copartnership  of  Ross^  Ogilvie  and  WiUett,  and  if 
so,  in  what  manner,  and  with  liberty  to  state  special  cir- 
cumstances. And  also  to  inquire  and  state  whether, 
at  the  time  of  the  deaith  of  WiUett  (about  12th  October 
1803)  the  91^79/.  was  transferred  to  the  debit  of  the 
continuing  firm  of  Moss  and  Offilvie,  and  in  what  manner, 
with  like  liberty  to  state  special  circumstances. 

In  pursuance  of  this  order,  the  Registrar  made  his 
report,  dated  24th  February  1835,  and  the  report  con- 
tained all  the  facts  material  to  be  stated.  The  Registrar 
certified,  that  neither  at  the  formation  of  the  partnership 
of  Ross  and  Ogilvie,  nor  at  the  formation  of  the  partner- 
ship of  Ross,  Ogilvie  and  WiUett,  nor  at  the  decease  of 
WiUett,  and  consequent  continuance  of  the  firm  of  i2oss 
and  Ogilvie,  was  any  transfer  made  of  the  91,8792. 
to  the  debit  of  either  of  the  firms.  But  the  master 
fi)und  specially,  that  G.  Ross  and  Alexander  (then) 
Gray,  first  became  partners,  as  army  agents,  under  the 
firm  of  Ross  and  Gray,  on  the  24th  January  1772,  and 
continued  to  carry  on  such  business  in  copartnership 
together  under  three  several  agreements  or  articles  of 
copartnership,  bearing  date  respectively  the  7th  January 
1772,  the  7th  January  1775,  and  the  7th  May  1777, 
until  the  month  of  August  1780,  when  die  partnership 
ceased  as  fi^om  the  24th  June  1780.  That  6.  Ross 
then  retired,  and  Alexander  (then)  Gray  took  Ogilvie 
into  partnership  with  him,  and  they  carried  on  business 
in  copartnership  down  to  1786,  under  the  firm  of  Grray 
and  Ogilvie,  in  which  year  G.  Ross  died,  and  Alexander 
(then)  Gray  then  assumed  the  name  of  Ross ;  he  and 
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Ogilpie  thenceforth  carrying  on  the  business^  under  the        1835. 

name  of  Hoss  and    Ogilviey  down  to  the  year  1796,       ^Tparte 

They  then  took  Willett  into  the  firm  for  seven  years,      ^^^^^^^^ 

from  the  24th  December  1796;  Willett  died  in  October 

1803,  and  Ro^  and  Ogilvie  continued  the  business  in 

their   two  names  till  their  bankruptcy  in   May    1804* 

That  on  the  retiremeut  of  6.  Ross  in  1780,  Ross  (then 

Cfray)  and  Ogilvie  succeeded  to  the  agency  of  almost 

all  the  regiments  to  which  the  firm  of  Ross  and  Gray 

bad  been  agents ;  and  that  in  all  cases  in  which  they 

so  succeeded,  new  Utters  of  attorney  were  executed  by 

the  colonels  of  such  regiipents  to  Gray  and  Ogilvie^ 

That  the  articles  of  partnership  between  (then)   Ghray 

and  Offihie  did  not  contain  any  covenant,  or  the  like,  by 

which  they  were  to  adopt,  or  did  adopt,  the  debts  of 

crests  of  the  prior  firm  of  Ross  and  Gray;  and  it  did 

not  appear  that  (then)  Gray  and  Ogilvie  ever  entered 

into  any  cpotract  or  agreement  with  the  prior  firm  of 

Ross  and  Gray,  or  with  Ross  individually,  or  with  the 

government,  or  the  War  Office,  or  Secretary  at  War,  oi; 

with  the  colonels  of  the  sevenal  regiments,  or  with  any. 

other  person  or  persons,  whereby  they  contracted  or 

agireed  to  adopt  the  debt  or  debts  of  Ross  and  Grayt  or 

become  in  any.  manner  responsible,  for  the  same,  or  any 

part  thereof.    That  the  firm  of  ^.  Boss  and  Ogilvie  sue-* 

ceeded  the  firm  of  Ross  and  (then)  Gray  in  their  agency, 

to  the  several  regiments  of  the  Ist,  7th,  13th,  I4th,  Idtfa^ 

21st,  35th,  4flth,  63rd,  54th,  59tb,  60th,  71st,  74th,  SOOi, 

81st,  87th,  92nd,  and  94th  of  foot,  the  toyal  Irish  Fenci- 

blea,  the  West  Fencibles,  the  Coldstream  Guards,  the 

1 1th  Dragoons,  and  certain  garrisons.  That  on  the  retire* 

ment  o£  G.Ross  in  1780,  there  was  due  to  the  government, 

from  the  firm  of  Ross  and  Gray,  the  sum  of  91^879/.,  but 
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1 835.        that  neither  upon  such  retirement,  or  on  the  formatioA 

ETparte  ^^  ^^®  "^^  ^^^  ^^  ^^'^  ^"^  Offilvie^  did  any  settlement  or 
adjustment  of  the  accounts  of  Ross  and  Gray  take  place. 
And  it  \vas  not  then  known  whether  they  were  indebted  to 
the  government  or  the  government  to  them ;  and  that  no 
adjustment  or  settlement  of  the  accounts  of  the  said  firm 
of  Ross  and  Gray,  so  as  to  show  the  amount  at  that 
time  due  by  them  to  the  government,  took  place  until 
some  time  after  the  bankruptcy  of  Gray  and  Offilvie; 
when  it  was  for  the  first  time  discovered  that  the  sum  of 
9l,879Z.  was  so  due.  That  the  firm  of  Ross  and  Gray, 
at  the  time  of  the  retirement  of  G.  Ross,  had  the  agency 
of  certain  regiments,  which  never  came  to  the  firm  of 
Ross  and  Offilvie,  and  was  then  and  still  indebted  to 
the  government,  in  respect  of  such  agency,  in  the  sum 
of  2029/.  over  and  above  the  91,879/.  That  the  firm  of 
Gray,  or  Ross  and  Oyilvie,  became  possessed  of  the 
books  of  the  prior  firm  of  Ross  and  Gray,  and  continued 
their  accounts  therein^  as  to  all  regiments  to  which  they 
became  agents,  firom  August  1780,  when  the  new  firm 
commenced^  till  December  1780,  when  new  ledgers 
were  opened  for  sixteen  diiierent  regiments ;  and  the 
balances  from  the  old  books  were  brought  forward  into 
the  new  ledger,  and  accounts  opened  therein  (at* what 
date  did  not  appear)  fof  the  firm  of  Ross  and  Gray,  as 
at  the  S5th  December  1780,  but  that  there  was  no 
agreement  between  the  said  firms  for  any  such  transfer. 
And  that  there  was  no  assent  of  the  government,  or  of 
the  respective  colonels  of  the  said  regiments,  to  forego 
their  demands  against  the  said  firm  of  Ross  and  Gray, 
and  to  receive  the  said  firm  of  Gray  and  Offilvie  as  their 
debtors,  in  lieu  and  in  discharge  of  the  said  firm  of  Ross 
and  Gray,  *^  unless  (as  the  report  expressly  stated)  such 
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€tffreement  or  assent  was  to  be  inferred  from  the  circum-        1835. 
stances  therein  set  forth.*'  Ex  parte 

The  report  continued  to  state,  that  A.  Crray  (after- 
wards Ross)  and  John  Ogilvie  were  the  English  execu- 
tors named  in  the  will  of  G.  Ross,  and  on  the  SOth 
April  1786,  they  proved  his  will  in  the  Prerogative 
Court  of  Canterbury.  That  previous  to  1783,  the 
agents  of  all  infantry  regiments  kept  and  rendered  to  the 
War  Office,  accounts  called  "  the  non-effective,  *' 
"  poundage/'  "  vacant  pay,"  and  "  stoppage"  accounts  of 
each  regiment;  the  first  of  which  accounts  was  made  up 
to  the  24th  June  in  each  year,  and  the  balance  carried 
forward  to  the  succeeding  year;  and  the  others  were 
continued  without  any  annual  break,  but  none  of  them 
were  annually  rendered  to  the  War  Office.  That  in 
1783,  the  Stat.  S3  Geo.  3.  c.  50.  passed,  which  required 
annual  accounts  to  be  rendered  by  agents.  And  from 
the  25th  December  1783,  an  entire  change  was  made 
in  the  mode  of  keeping  and  rendering  the  accounts,  and 
the  above-mentioned  divisions  of  them  were  abolished. 
That  a  committee  for  examining  the  army  accounts  from 
1775  to  1783,  was  afterwards  appointed ;  and  on  the 
14ih  November  1786,  a  circular  letter  was  written  from 
the  Secretary  at  War  to  the  agents  for  the  several  regi- 
ments in  the  King's  service,  as  follows  : — 

^*  War  Office,  14  November  1786. 
**  Sir, — I  am  to  acquaint  you  that  a  committee  is  ap- 
pointed for  the  purpose  of  examining  the  (above-men- 
tioned) accounts  of  the  regular  corps  of  foot,  from  the 
25th  June  1775,  to  24th  December  1783,  or  the  re- 
spective term  of  disbandment,  and  the  stock-purse  and 
vacant  pay  accounts  of  corps  of  Dragoon  Guards  and 
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188i.  Dragoom,  bom  the  S5th  June  1777  to  the  same  poriodL 
Ex  pvte  T^^^  members  of  this  committee  are**  &c«  &c.  **  You 
are  to  attend  to  produce  your  vouchers^  and  give  every 
necessary  information  when  called  upon  by  a  requisitioa 
firom  their  board.  Such  accounts,  under  the  description 
above  stated,  as  have  not  yet  been  transmitted  to  any 
office  in  pursuance  of  the  directions  already  given,  are 
to  be  delivered  into  the  said  committee  without  delay. 

(SignedO     George  Yonge, 
*'  Messrs.  Rom  and  OgilvieJ* 

That  b  obedience  to  these  direotiokis»  Rosb  and  Ogii- 
vie  rendered  to  the  committee  the  accounts  of  the  seve- 
ral regiments  in  the  agency  of  Rosi  and  Gray^  for  the 
period  from  June  1775  to  Decemb^  1783,  continmig 
them  without  any  rest  or  break  at  June  1780.  That 
they  rendered  the  accounts  of  the  1st  battalion  1st  regi- 
ment of  foot,  from  25  June  1775  to  34*  June  178^.  In 
the  non-e£fective  account  at  the  end  of  each  year,  up  to 
34  June  1780,  the  signature  was  jRom  and  Gray,  and 
from  that  period  to  the  end,  Ross  and  Ogilvie'^  but  the 
balance  was  carried  forward  and  continued  from  year  to 
year,  throughout  the  whole  account.  The  vacant  pay 
account  was  for  the  whole  period  up  to  June  1782, 
without  any  rest  or  break  or  division  at  any  part  of  the 
period,  and  was  signed  Ross  and  Gray,  The  pound- 
age account  was  rendered  in  the  same  way,  and  was  ' 
signed  Ross  and  Ogilvie^  and  so  was  the  stoppige 
account  Upon  examination  of  these  accounts  and  in- 
spection of  the  agents'  books,  after  the  bankruptcy  of 
Ross  and  Ogilvie,  it  appeared  that  1413/.  odd  was  due 
from  the  agents  at  24  June  1780. 

[The  report  then  went  through,  in  like  manner,  the 
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accounU  of  the  several  regiments  in  the  agency  of  Rosm  i^^^* 
and  Gray,  and  subsequently  of  Hon  and  Ogilvie,,  Ex  parte 
showing  how  each  was  signed^  and>  as  in  the  instance 
above  set  fbrth^  that  sometimes  a  break  was  made,  and 
sometimes  not^  and  that  the  signature  was  sometimes 
Jioss  and  Gray,  sometimes  Hoes  and  Ogilvie,  and  also 
sometimes  A,  Hasg,  and  also  sometimes  Ran  and  OgU^ 
me  for  Ross  and  Grtnf;  and  that  the  balances  were 
always  carried  forward  to  178S ;  and  also  showing  what 
the  balance  due  to  the  Crown  in  1780,  on  account  of 
each  regiment,  had  been  found  to  be.]  The  report, 
however,  found,  that  with  respect  to  the  2d  foot  or 
Coldstream  Guards,  on  the  5th  April  1826,  the  amgneea 
qf  Ron  and  Ogilvie  were  required,  by  a  letter  from  the 
War  Office,  to  transmit  a  statement  of  the  sums  remain- 
ing in  the  agents*  hands,  on  account  of  certain  services 
therein  specified  in  the  accounts  of  this  regiment,  for 
the  period  from  25  June  1776  to  23  November  1784. 
To  which  the  agent  for  the  assignees  made  a  return, 
showing  that  2270/.  remained  due  from  the  agents  for 
those  services  from  the  above  period,  but  seating  claims 
on  the  other  hand,  which  were  allowed  by  the  War 
Office,  amounting  to  408/.,  leaving  the  balance  due 
186U.,  but  at  the  same  time  stating  that  this  sum  568/. 
was  due  for  the  period  prior  to  25  June  1780,  which 
was,  on  a  subsequent  statement  made  by  him,  increased 
to  773/.  That  with  respect  to  the  11th  Dragoons, 
Jion  and  Ogilvie  rendered  the  stock-purse  and  vacant 
pay  accounts  from  25  June  1777  to  24  December  1780; 
the  stock  purse  account  was  made  up  to  24  June  in 
each  year,  and  the  balance  regularly  carried  forward. 
The  account  was  signed  at  the  end  Rms  and  Chray, 
The  balance  of  the  account  so  rendered  was  338/.  due 
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1835.  to  the  agent,  which  was  credited  in  the  account  as 
Expaiie  received  from  Messrs.  Gray  and  CoUyer  (the  succeed- 
Sandham.  iug  agents).  The  vacant  pay  account  was  for  the  whole 
period,  down  to  1780,  signed  Ross  and  Gray^  (and  so 
forth).  On  the  8th  June  1826,  the  assignees  were 
required  to  render  a  statement  of  monies  remaining  in 
the  hands  of  Ross  and  Ogilvie^  as  agents  for  certain 
regiments  in  the  requisition  specified,  and  also  for  other 
services.  In  answer  to  which,  on  the  28th  July  1826, 
the  agent  for  the  assignees  transmitted  an  account  of  un- 
paid balances  on  account  of  garrisons  in  the  agency  of 
Ross  and  OgUvie^  in  which  was  included  the  sum  of 
114/.  due  prior  to  June  1780,  transferred  from  the 
books  of  G.  Ross  to  the  ledgers  of  Ross  and  OgibAe; 
but  stating,  that  as  no  settlement  had  taken  place 
between  O.  Rosses  estate  and  Ross  and  OgUvicy  the 
same  could  not  be  admitted  against  the  bankrupts. 
That  all  the  accounts  delivered  by  Ross  and  Offilvie, 
to  the  government,  were  made  out  in  the  following 
manner.  "  Drs.  Account  vacant  pay  of  commissioned 
officers  of  his  majesty's  (&c.)  regiment,  from  25  June 
1775  to  24  June  1782.  Crs."  **  Drs.  Non-eflfective 
account  from  &c.  to  8ic.    Crs.** 

That  the  committee  from  time  to  time  reported  to  the 
Secretary  at  War,  on  each  of  the  accounts  so  rendered 
to  them,  stating  that  they  had  received  them  from  Ross 
and  Ogilvie,  the  agents  for  such  regiments  (except 
those  which  were  signed  A,  Ross,  or  Ross  and  Grayf 
and  which  they  reported  as  A.  Ross's  and  Ross  and 
Gray's  accounts  respectively),  and  specifying  the 
balances  then  due  ;  and  in  consequence  of  such  reports 
the  Secretary  at  War  called  on  Ross  and  Ogilvie  to  pay 
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the  balances  into  the  Exchequer^  (which  requisition  was        1835. 
not,  however,  enforced,)  as  in  the  instance  of  the  15th      Ex  parte 
regiment  of  foot,  which  was  as  follows  : —  Sandham. 

"  Office  for  Army  Accounts,  20  August  1792. 
"  Sir, — Having  received  from  Messrs.  Ross  and 
Ogilvie^  agents  for  the  15th  regiment  of  foot,  the  non- 
efiective  poundage,  stoppage,  and  vacant  pay  accounts, 
from  26  December  1778  to  24  December  1783,  we  pro- 
ceeded to  examine  the  same,  and  now  do  ourselves  the 
honour  to  transmit  to  you  the  said  accounts,  with  our 
statement  thereof,  and  a  list  of  articles  we  have  dis- 
allowed, with  our  reasons  for  the  same,  and  a  reference 
by  number  to  the  corresponding  articles  in  the  agents' 
accounts.  [Here  follow^ed  such  accounts,  finding  a 
balance  due  on  account  of  this  regiment,  from  25  De- 
cember 1778  to  24  December  1783,  7305/.] 

(Signed.)     Richard  Taylor^  Joseph  Alcoch, 
"  To  the  Right  Hon.  Sir  G.  Yonge,  K.  B,  &c.  Sec.'' 

That  on  the  28th  November  1792,  the  Secretary  at 
War  wrote  to  Ross  and  Ogilvie,  stating,  that  the 
accounts  had  been  examined,  setting  forth  the  accounts, 
and  requiring  payment  of  the  balance  4880/.  into  the 
Exchequer.  That  after  the  bankruptcy  of  Ross  and 
Ogilvie,  in  the  year  1804,  the  Scotch  executors  instituted 
a  suit  in  the  Scotch  Courts  against  the  executors  in 
England,  for  a  sum  said  to  be  due  from  them  to  G. 
Ross's  estate,  and  obtained  a  decree.  That  the  assig- 
nees, in  1806,  instituted  an  action  of  reduction,  to  set  aside 
the  decree,  in  which  they  claimed  a  very  large  balance 
as  due  to  the  bankrupts  upon  the  whole  account,  on  the 
ground  as  stated  in  their  condescendence  in  that  suit, 
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1835.  it  ^at  their  intermissions  with  G.  Rosses  estate  were 
Ek  parte  greatly  overbalanced  by  the  debt  and  obligation  of 
6.  RasSf  which  had  been  satisfied  of  and  by  Ross  and 
Offilvie^  and  that  as  Ross  and  Ogilvie^  on  succeeding  to 
the  business  of  the  said  G.  Ross^  took  upon  them  all 
the  debts  due  by  him  to  the  different  regiments  for 
which  he  was  agent,  they  carried  on  the  business  in  the 
very  same  manner  and  with  the  same  books,  and  also 
that  Ross  and  Ogilvie,  on  taking  the  management  of  the 
business,  instead  of  getting  a  final  clearance  with  G. 
Ross,  and  beginning  on  an  entirely  new  footing,  came, 
in  fact,  entirely  into  his  place,  took  upon  them  all  his 
obligations,  and  carried  on  the  business  with  no  other 
change  than  the  substitution  of  their  names  for  his,  and 
that  they,  therefore,  continued  the  business  with  the 
same  books  and  in  the  same  train  on  which  it  had 
formerly  been  carried  on,  and  that  his  regimental  debts 
were  in  the  difierent  regiments  debited  as  their  own.** 
That  in  1820  the  assignees  applied  to  the  Secretary  at 
War  to  furnish  them  with  an  official  statement  of  the 
balance  due  to  the  Crown  from  Ross  and  Gray,  at  June 
1780,  in  support  of  their  suit.  That  in  reply,  dated 
7  November  1820^  Lord  Palmerston,  then  Secretary  at 
War,  stated  that  a  similar  application  had  beep  made 
more  than  once  to  his  department,  particularly  in  1817, 
but  that  after  every  possible  attempt  to  separate  the 
balances  of  G.  Ross  up  to  24  June  1780,  from  those 
of  Ross  and  Ogilvie  subsequent  to  that  date,  it  was 
found  to  be  wholly  impracticable.  That  at  the  renewed 
instance  of  the  surviving  assignee,  a  separation  was  at 
last  arrived  at,  and  the  aforesaid  sum  of  91,879/.  ap- 
,  peare4  to  be  due  to  the  Crown  from  Ross  and  Gray  at 
June  1781,  in  respect  of  the  regiments  of  which  Gray 
and  Ogilvie  afterwards  became  agents. 
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That  when  Ross  andOsfilvie  took  WUlett  into  part-        1835. 
nership,  articles  were  entered  into,  by  which,  in  consi-      ExMrte 
deration  of  20,000/.  by  him  agreed  to  be  brought  into     ^^"^ 
the  firm^  they  agreed  to  admit  him  a9  partner,  but  no 
responsibility  was  to  attach  to  him  for  or  in  respect 
of  any  of  the  agency  dealings  prior  to  December  1796; 

.  and  that  on  the  formation  of  the  new  firm  of  Moss  and 
Ogilvie  and  WiUett^  the  accounts  of  all  the  regiments 
which  were  then  in  the  agency  of  the  firm  of  Ross  and 
Ogilvie,  were  continued  in  the  books  of  Ross  and  Ogil- 
vie in  the  same  way  as  before.  Willetfs  joining  them, 
and  that  no  settlement  of  the  accounts  of  the  firm  of 

.  Ross  and  Gray,  or  Gray  and  Ogilvie,  then  or  ever  took 
place  until  after  the  bankruptcy.  That  after  Willett^s 
death  all  the  accounts  were  entered  in  the  same  books 
as  before,  without  any  settlement  of  accounts.  That  in 
1832,  the  Lords  of  the  Treasury  and  Lord  Advocate 
of  Scotland,  commenced  a  suit  in  the  Court  of  Great 
Sessions  in  Scotland,  for  the  purpose  (among  other 
things)  of  obtaining  payment  from  the  heirs  &c.  of  G. 
Ross  of  the  91,879/.  with  interest  from  June  1780. 
That  subsequently  to  the  letter  of  14  November  1786, 

,  Alexander  Ross  (then  Gray),  received  a  letter^  dated 
18  November  1786,  firom  the  War  Office,  requiring  him 
to  transmit  *'  a  state  of  whatever  balances  may  be  re- 
maining in.  your  hands  of  public  monies  on  account  of 
regiments  of  foot,  accruing  between  the  period  of  the 
last  settlement  of  25  June  1775,  and  an  account  of 
regiments  of  cavalry  between  the  period  of  the  last 
settlement  and  25  June  1777.  The  balances  of 
stock  purse  and  non-effective  accounts  are  not  to  be 
understood  as  included  in  this  requisition,  excepting 
those  of  regiments  which  may  have  been  transferred 

3i2 
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1835.        from  the  British  to  the  Irish  establishment^  the   rest 

ETparte       ^®^"8>  ^^  pursuance  of  the  regulations  then  subsisting, 

Sanuham.      carried  forward  to  subsequent  years,  which  fall  under 

the  inspection   of  the  committee  for  army  accounts.*' 

Signed  George  Yonge,  and  addressed    "  J.  Ross,  for 

self  and  the  late  G.  Ross^ 

The  report  then  set  forth  other  letters,  one  by  G. 
Ross  after  his  retirement,  and  others  from  Ross  and 
Ogitvie  since'  the  bankruptcy,  tending,  if  any  thing,  to 
show  that  G.  Ross,  and  not  Ross  and  Ogllvie,  remained 
indebted  to  the  public;  and  others,  ako  after  the  bank- 
ruptcy, from  the  Secretary  at  War,  charging  that  Ross 
and  Ogilvie  were  such  debtors.  Upon  these  special 
facts  so  found  by  the  Registrar's  report,  the  petitioner 
sought  to  recover. 

Mr.  Wightman,  for  the  petitioners.  The  case  which 
I  have  to  support  on  the  part  of  the  Crown  is,  that 
although  the  Registrar  has  found  by  his  report,  that 
there  is  no  direct  transfer  of  the  debt,  yet,  looking  at 
the  special  circumstances,  such  transfer  is  to  be  inferred. 
Throughout  there  has  been  one  running  account,  and 
the  parties  continued  to  receive  and  pay  money,  just  as 
if  there  had  been  no  change  of  the  individual  members 
of  the  firm.  There  is  no  doubt  that  they  did  not  enter 
into  a  direct  contract  to  transfer  the  debt  on  the  one 
hand,  or  to  adopt  the  new  firm  as  debtors  on  the  other; 
but  circumstances  went  on  as  before  the  change  of  the 
firm  took  place ;  just  as  in  the  ordinary  case  where 
there  is  a  change  of  partners  in  a  banking  firm.  The 
terms  upon  which  they  dealt  is  to  be  judged  of  by  the 
course  of  dealing,  and  by  that  only.  The  report  finds, 
that  no  balance  was  struck  between  Ross  and  Chray  and 
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Cray  and  Ogilvie.  This  case  would  assume  a  very  1835. 
difierent  complexion,  if,  at  the  time  6.  Ross  retired  in  £x  parte 
1780,  there  had  been  a  precise  balance  struck,  and  it  ^ndham. 
had  been  ascertained  that  the  old  firm  was  indebted  to 
the  Crown  in  the  sum  of  91,879/.  Then  it  might  be 
said,  here  was  a  line  drawn,  and  unless  you  can  show 
that  the  new  firm  adopted  that  balance,  it  could  not  be 
contended  they  ought  to  be  charged  with  it.  But  there 
is  no  balance  found  until  the  accounts  are  long  afler 
taken,  and  then  the  parties  strike  different  balances  at 
different  times,  and  see  how  much  was  due  at  one  time 
and  how  much  at  another,  but  there  had  been  no 
balance  struck  before.  It  was  a  running  account  un- 
ascertained, and  it  does  not  appear  that  any  general 
account  was  ever  rendered.  Payments  had  been  made 
on  the  one  side  and  on  the  other,  and  so  the  dealing 
continued  until  the  bankruptcy.  I  submit,  although 
there  was  no  direct  assent  on  the  part  of  the  bankrupts, 
such  assent  is  to  be  assumed  from  the  continuance  of  the 
dealing.  Who  ever  went  to  a  banker  when  a  new  part- 
ner was  introduced,  and  said,  "  I  must  have  a  new 
assent  to  my  old  balance?"  In  practice,  it  is  universal 
to  go  on  with  a  running  account  and  take  no  notice  of 
the  introduction  of  new  partners,  and  then  I  say  it  fol- 
lows, that  that  which  is  a  running  account,  so  continues. 

Sir  G.  Rose. — It  appears  to  me,  that  the  question 
upon  this  petition  is  brought  to  a  very  short  one.  The 
actual  transfer  is  found  by  the  Registrar  not  to  have 
taken  place;  that  goes  but  a  very  little  way  to  decide 
the  question,  whether  the  mode  of  dealing  between  the 
parties  entitled  you  to  say  it  was  so  transferred.  The 
report  goes  a  certain  way  to  show  that  that  mode  of 
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1835.  dealing  was  adopted  by  the  continuing  partners^  because 
Ez  parte  ^^  ^^^^  ^^^^  ^^^  assignees  instituted  an  action  of  reduc- 
tion against  the  executors  of  Soss,  and  in  that  suit  of 
reduction  they  allege,  that  Ross  and  Ogilvie,  upon  suc- 
ceeding to  the  business  of  Ross^  took  upon  them  all  the 
debts  due  from  Ross  at  the  time  he  was  a  member  of 
that  partnership.  That  to  a  certain  extent  would  enti- 
tle you  to  say  that  they  had  adopted  the  debt.  But  the 
difficulty  is  this,  you  must  find  assent  to  that  contract 
before  the  bankruptcy.  Then  it  appears  upon  the 
finding,  that  as  late  as  iSSS  you  instituted  a  suit  in 
Scotland  against  the  heirs  and  executors  of  Ross,  and 
claimed  this  as  an  existing  debt  from  them.  That  is 
what  they  say,  that  without  any  contract  at  that  time 
you  were  contending  for  a  special  liability.  The  first 
thing  will  be  to  ascertain  the  state  of  that  suit  m  Scot- 
land before  we  stir  a  step.  One  is  a  tender,  on  their 
part,  of  a  contract  and  an  adoption  of  it,  and  the  other 
is  a  repudiation  of  it. 

Mr.  Wightman.  The  circumstance  of  the  assignees 
having  instituted  a  suit  in  Scotland  for  a  portion  of  the 
sum,  is  evidence  against  them  to  the  whole  extent  of 
my  argument,  that  there  was  a  tacit  assignment.  How 
can  they  draw  a  line  and  say  they  adopted  it  only  to  a 
particular  point  and  no  further?  If  they  adopted  it  at 
all,  it  was  because  nothing  was  said  upon  the  subject 
Then  the  course  of  dealing  has  shown  it  was  a  ranning 
account ;  that  the  new  concern  took  the  engagements 
of  the  old,  and  carried  on  the  concern  as  they  found  it, 
exactly  in  the  same  mode.  [Sir  (?.  Rose.  Much  less 
than  the  Master  has  stated,  will  make  it  an  adoption  by 
them,  if  there  is  not  a  repudiation  by  you.]    We  might 
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find  ourselves  in  a  position  of  great  difficulty,  if  we  were        1835. 

to  be  stopped  from  our  proof  against  the  estate  here,       ^^  pang 

because  we  have  instituted  a  suit  in  Scotland  against  the      Sanduam. 

representatives  of  Ross,    We  may  wholly  have  mistaken 

our  rights.     How  often  does  it  happen,  both  in  Courts 

of  Law  and  Equity,  that  parties  find  they  have  brought 

their  action  or  instituted  proceedings  against  the  wrong 

person,  but  they  are  not  concluded  by  it,  otherwise,  in 

our  case,  this  manifest  injustice  would  occur:  when  we 

went  back  to  the  Court  in  Scotland,  they  might  say, 

"  Your  conduct  is  explained  by  your  proceeding  in  the 

Court  of  Review.     You  have,  by  what  you  have  ione 

there,  absolved  the  estate  of  G.  Ross^  and  treated  this  as 

a  running  account.     You  made  your  application  to  that 

Court,  founded  on  the  sole  ground,  that  down  to  ttie 

time  of  the  bankruptcy  it  was  a  running  account,  and 

now  you  come  and  say,  let  us  be  paid  out  of  G.  Ross's 

estate."    Thus,  between  the  two  tribunals,  we  should 

lose  our  remedy  altogether.     If  our  course  of  proceed- 

ing  in  Scotland  affords  any  argument  against  us  here, 

the  assignees,  by  their  proceedings  before  the  same  tri- 

bunal,  have  in  the  same  degree  prejudiced  their  case 

against  our  claim  here.     But  I  do  not  propose  that  the 

«  -  r 

parties,  against  whom  we  are  now  applying,  should  be 
in  any  vvay  judged  by  their  conduct  ulterior  to  the 
bankruptcy.  Their  subsequent  conduct  is  no  evidence 
of  the  course  of  dealing.  We  should  look  no  later  than 
ISO*  to  judge  of  that.  Where  a  person  has  brought  his 
action  against  a  wrong  party,  and  failed  in  consequence,  1 
will  venture  to  say  it  has  never  been  urged  as  evidence 
against  him  on  the  trial  of  his  subsequent  action  against 
the  right  individual,  that  his  prior  action  was  evidence 
of  his  having  no  claim   in   the  second  action.     This 
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1835.        Court  is  bound  to  decide  upon  the  rights  which  we  esta- 
^      7        blish  in  this  particular  case,  and  ought  not  to  be  in- 
Sandham.     fluenced  by  any  mistaken  notion  we  may  have  enter- 
tained of  our  rights  on  a  prior  occasion. 

Sir  J.  Cross. — Was  this  money  ever  noticed  at  all  ? 
Can  you  point  out  any  entry  in  the  accounts  to  show 
'  that  that  amount,  or  any  integral  part  of  it,  was  ever 
adopted  by  the  bankrupts,  or  in  any  way  mixed  up 
either  in  the  annual  accounts  which  were  rendered  after 
1783,  or  in  any  other?  Because,  otherwise,  one  is  at  a 
loss  to  understand  how  the  succeeding  partners  of  Ross 
and  Gray  could  derive  any  beneficial  interest  whatever 
from  that  debt.  If  it  was  never  noticed,  it  would  seem 
that  no  compensation  was  made  for  the  adoption  of  so 
enormous  a  debt  as  91,879/.,  and  to  satisfy  us  of  that 
adoption  would  require  strong  evidence. 

Mr.  Wightman,  The  general  accounts  of  all  the  regi- 
ments were  set  forth.  These  accounts  were  of  a  com- 
plicated nature,  and  therefore  each  regiment's  separate 
account  were  returned  to  the  War  Office.  The  portion 
of  each  regiment  appeared  in  the  regiment's  account ; 
but  there  was  no  specific  sum  of  91,879/.  ever  appearing, 
for  that  is  the  aggregate  of  all  the  accounts.  The  ac- 
counts of  each  regiment,  when  taken  together,  embodied 
all  that  remained  due.  The  accounts  were  rendered  by 
Ro88  and  Ogilvie  with  reference  to  each  regiment  sepa- 
rately ;  and  they,  in  the  account  belonging  to  that  regi- 
ment, included  the  amount  due  from  all  time  past  So 
that,  in  the  year  1783,  when  they  rendered  an  account 
of  the  15th  regiment  of  foot  (for  instance),  and  make  the 
balance  due  7305/.  in  respect  of  that  regiment;  that 
7305/.,  or  a  portion  of  it,  formed  part  of  the  91,879/. 
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Suppose  it  had  happened,  that  instead  of  91,879/.,  which  1835. 
is  the  aggregate  account  of  a  great  many  regiments,  the  p^  parte 
dealings  had  only  reference  to  the  15th  regiment,  and  Sandham. 
that  at  the  time  of  the  dissolution  in  1780  there  had  been 
just  2000/.  due  from  Ross  to  the  government  on  account 
of  that  regiment ;  then  in  the  subsequent  accounts  rendered 
by  the  succeeding  firms,  that  sum  would  be  increased 
till  the  whole  might  be  7305/. ;  but  that  sum  would  be 
partly  composed  of  the  2000/.  due  from  Ross.  Thus 
the  91,879/.  is  collected  in  fragments  from  the  accounts 
of  each  separate  regiment,  and  in  1804  there  was  due,  we 
say,  to  the  government  generally,  from  Ross  and  Ogilvie, 
154,000/. ;  but,  on  drawing  lines,  it  is  found  that  the 
sum  due,  at  the  time  when  Ross  retired  from  the  con- 
cern, was  91,879/.  It  is  analogous  to  this :  Suppose  a 
banker  takes  in  a  new  partner,  and  at  that  time  owes  his 
customer  5000/.,  and  there  is  a  succession  of  partnerships, 
and  ultimately  the  creditor  finds  his  balance  amounts  to 
20,000/.,  an  accountant  would  say,  that  "  at  the  time 
the  new  partner  came  in  there  was  5000/.  due,  there  has 
been  a  running  account  going  on,  and  that  sum  has 
been  wiped  off  by  successive  payments,  but  the  balance 
is  ultimately  20,000/.  due  to  the  customer.  If  we  look 
at  the  amounts,  and  stop  and  draw  balances,  we  shall  see 
that  such  and  such  sums  were  due  at  certain  times."  Now 
the  course  of  dealing  is  this  : — The  agent  is  the  interme- 
diate party  between  the  Treasury  and  the  regiments.  The 
agents  receive  from  the  Treasury  the  money  that  is  to 
be  delivered  out  in  detail  to  the  respective  regiments, 
and  all  the  money  that  the  agents  ought  to  receive,  is 
money  to  pay  the  expenses  of  the  respective  regiments, 
and  is  received  by  them  upon  the  credit  of  those  regi- 
ments. Here,  the  deficiency  has  always  been  covered 
by  a  running  account.     Though  there  may  have  been  a 
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1335.        deficiency  of  this  91,879/.,  millions  were  paid  to  these 
^^~^^^       agents  subsequently.     We  find,  that  in  the  year  1804 
s^NDBAM.     there  is  154,000/.  owing  to  the  government,  but  in  the 
meantime   there   are    payments   to  a  large  amount  in 
respect  of  thirty  regiments  for  twenty-four  years ;  so  that 
the  receipts  of  the  agent  were  continual,  and  the  balance 
ran  on  firom  year  to  year.     No  doubt  in  one  year  the 
amount  paid  to  such  regiment  might  be  above  100^000/.; 
still  the  ultimate  balance,  when  the  bankruptcy  took 
place,  was  l54ffiO0L    The  way  they  calculated  it  was, 
that  as  a  gross  sum  was  paid  into  their  hands,  they  paid 
out  such  demands  as  were  made  upon  them  in  respect 
of  those  regiments  whose  money  they  received.     Then 
if  soi^e  of  the  regiments  did  not  draw  for  their  money, 
they  applied  that  money  in  their  business ;  and  then,  as 
th^y  received  fresh  payments  for  subsequent  years,  they 
applied  that  money  to  bygone  years,  as  demands  came 
upon  them.     They  may^  in  every  respect,  be  considered 
as  analogous  to  bankers  ;  for  they  receive  the  money 
from  the  government,  and  the  regiments  are  paid  through 
the.  medium  of  these  agents.     The  Treasury  give  the 
mq^iey  to  the  agents,  and.  the  colonels  of  the  regiments 
draw  it  oi^t.     It  is  a  floating,  amount  of-  cash  paid  to 
tbem.  by  the  Treasury  at  many  periods.     During  this 
time  the  balance  may  have  sometimes  been  much  less: 
I  admit  that,  the  payment^  were  made  specifically  for 
specific  regiments,  and  for  specific  years,  but  there  is 
always  a  di^rence  in  the  fluptuating  balance  which  they 
have,  in  their  hapcU^  ^nd^  tl^erefore  (^nd  indped  that  is 
the  ground  gf  the  argument)  it  is  a  balance  formed  at 
the.  end  of  4  long  running  account  between  tl^e  agent 
and  the  goyerniQj^nt.    There  has  been  no  time  before 
the  bankruptcy  when  that  account  was  ever  settled  and 
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adjusted;  and  afterwards^  when  it  turns  out  there  is  a.  1835. 
deficiency  upon  the  whole  of  I54fi00l*,  the  accountant  >  j.^  ^ 
looks  at  various  periods  and  says,  '*  I  will  see  how  much 
is  deficient  at  a  particular  time."  But  that  is  not  to  be 
considdred  as  a  deficiency  that  is  to  remain  during  all 
the  subsequent  period.  It  is  reduced  by  subsequent 
payments^  because  though,  at  the  time  of  G*  Boss's  seces- 
sion^ the  accountant  finds  there  was  9l,879L  due  to  the 
government,  it  may  be  that,  ten  years  afterwards,  there 
w«8  more  or  less  than  that  sum  due  ;  or  it  might  be,  that 
the  balance  was  the  otb^r  way*-  It  is  only  in  taking,  the 
aggregate  amount  of  the.  running,  account  at  the  end, 
that  we  find  there  is  a  d^fidency  of  154,0002. 

Sar  G«'  R6sB* — It  struck  me,  that  alLwe  had  to  do 
was,  to  arrive  at  the  conclusion  of  fact ;  for  I  apprehend : 
the  law  to  be  quite  settled.  Then,  as  to  the  fact,  I  ap- 
prehend the  mode  adopted  would-be  this.'  These  a,gents 
are;  from  timer  totime,  in  the  hafast  of;rece>vifig  money 
from  the  government  to  pay  the  eicpenses  of  particular 
regiments;  and  if  Rt>ss's  debt  continued  down  to  the 
time  of  the  bankruptcy^  the  amount  of  it  was  91,000Z. 
The  proposition  might  be,  .that  this  money  was  intrusted 
in  the  hands  oi  Ross  aniOgiltie.aB  an  accountably  fund 
for  these  particular  regiments ;  but  I  believe  it  has  been, 
decided  that  the  Grown  has  the  right  to  call  for  an  ac- 
count at  the  time  of  the  bankruptoy.  That  being  the 
state  of  things,  there:  is  found  to  be  91:,000/.,  the  amount 
of  Ross's  debt,  continued  down  to  the  time  of  the  bank- 
ruptcy. If  nothing  more  had  been  done,  the  debt  would 
still  have  remained  a  debt  due  fiH>m  Ross,,  but  it  would 
be  quite  competent  for  the  continuing  partners  to  adopt 
that  debt;  and  then  it  would  be  their  debt,  provided,  the 
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1835.        creditor  chose  to  assume  the  new  partners  as  his  debtors. 
In  all  these  cases,  it  is  aquesdon  of  fact  whether^  when  the 

Ex  parte 

SANCB4II.  new  firm  adopts  the  old  debt,  there  has  been  acquiescence 
of  the  creditors,  more  or  less.  The  question  was  one 
which  occurred  to  myself,  how  far  the  Crown  is  bound 
by  any  question  with  regard  to  the  bankruptcy,  and 
whether  it  may  not  be  competent  to  declare  its  assent  to 
the  arrangement.  That  is  open  to  you  to  discuss,  sup- 
posing you  do  not  make  out  the  case  that  you  did  accede 
to  the  contract  before  the  bankruptcy.  The  way  in 
which  the  point  stands  is  this  : — There  is  evidence  fur- 
nished by  the  assignees  that  they  did  adopt  that  debt, 
which  was  the  debt  of  Ross.  The  evidence  may  or  may 
not  be  sufiicient  to  show  that  the  Crown  acceded  to  that 
adoption.  The  circumstance  of  the  suit  filed  by  the 
Crown  against  the  heirs  of  Ross,  tends,  in  a  certain 
degree,  to  show  that  the  Crown  had  not  released  Ross 
and  adopted  the  new  firm.  It  is  well  settled  that  in  the 
case  of  a  deceased  partner  in  a  firm^  or  in  the  case  of  a 
partner  retired  from  a  firm,  the  payment  of  money  firom 
time  to  time  by  the  new  firm  will  not  discharge  the 
liability  of  the  old  partner.  The  simple  question,  there- 
fore, before  us  is  nothing  more  or  less  than  a  question 
of  fact. — Did  the  Crown,  before  the  bankruptcy,  accede 
to  an  arrangement  by  which  they  were  to  adopt  the  new 
firm  as  their  debtors  ?  If  there  is  no  satisfactory  evi- 
dence that  the  Crown  did  accede  to  that  arrangement, 
then  is  the  Crown  bound  by  the  rule  in  bankruptcy, 
which  requires  that  there  should  be  access  before  the 
bankruptcy ;  and  then,  how  far  what  has  taken  place 
since  the  bankruptcy  amounts  to  anything  more  than  an 
attempt  to  make  available  funds,  of  which,  if  they  suc- 
ceed, the  assignees  would  have  the  benefit. 
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Mn  W^fhtman.     That  is  .precisely  the  argument  I        1835. 
should  adopt,  and  I  submit  that  the  crown  is  not  bound.       ^.x  parte 
[Mrskine,  C.  J.  But  you  come  here  by  virtue  of  a  sup-       anduam. 
posed  contract,   and  you  must  show  what  that  supposed 
contract  was.]     Having  come  here,  we  must  come  in 
pari  passu  with  the  rest  of  the  creditors. 

There  is  a  class  of  cases  in  which  it  is  decided,  that 
where,  in  a  banking  account,  a  new  partner  is  taken  in, 
and  an  old  one  dies,  and  the  account  is  continued^  the 
transactions  of  the  old  and  new  firm  being  blended  with- 
out any  settlement,  it  is  to  be  presumed  and  considered 
as  one  entire  account ;  you  may  then  infer  a  contract 
where  a  continuing  account  is  treated  as  one  entire 
account  between  all  parties,  as  is  the  case  here.  That 
rule  has  been  laid  down  in  Clayton's  case  (a),  and  in 
Cook  V.  Enderby  (b)  the  same  principle  is  recognized. 
Here  it  has  been  treated  as  one  entire  account,  and  the 
ordinary  rule  of  appropriation  of  payments,  which  is  the 
foundation  of  a  particular  class  of  cases,  does  not  apply. 
In  the  case  of  a  banking  account,  there  is  not  room  for 
any  other  appropriation  than  that  which  arises  irom  the 
order  in  which  the  receipts  and  payments  take  place. 
Presumably,  it  is  the  first  sum  paid  in  which  is  the  first 
drawn  out,  and  upon  that  principle  all  accounts,  and 
particularly  all  such  accounts,  are  settled.  Therefore, 
in  the  case  of  a  running  account,  all  the  old  items  on 
the  debit  side  are  wiped  out  by  the  items  on  the  credit 
side,  and  we  must  look  to  the  sum  remaining  at  the 
end :  it  not  being  sufficient  for  an  accountant  to  say  in 
this  case,  I  will  look  at  the  accounts,  and  tell  you  how 
much  was  due  at  the  time  of  Moss's  secession,  and  treat 

(a)  1  Mer.  572.  (b)  2  Brod.  &  B.  70. 
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1835.  '  that  as  an  existing  debt.  [Sir  J.  Orats.  Unfertiinately 
ETparte  7^"  ^^^^  ^^  ^^^  %idea  agreed  to.id^ttify  thb  balaace, 
Sawdham.  i^d  j  li^ye  &llen  back  on  that.]  That  is  only  a  conven- 
tional identity  :  •  we  have  not  fidlen  back  on  the  old 
balance.  They  apply  to  us  to  know  how  much  was 
due  at  certain  periods,  •  and  we  gave  them  that  informa- 
tion. Surely  this  amounts  to  nothing ;  it  is. merely  as 
though  the  Court  were  to  ask  me  the.  simple  question, 
how  much  was  due  at  such  and  such  a  time.  \_jElnkiney 
C.  J.  There  is  this  difficulty  in  applying  the  ,role  of 
appropriation,  that  these  sums  appear  to  have  been  .paid 
in  for  specific  purposes^  and  if  those  purposes  had  been 
fulfilled  they  would  have  stated  that. these  suma  of 
money  had  been  paid  in- for  a  specific  purpose,,  and  had 
been  so  appropriated.]  [Sit  G,  Rose.  The  mere  pay- 
ment of  money  will  not  discharge  the  liability  of  Bo$s 
and  Gray;  unless  you  get  rid  of  the  old  contract  you 
cannot  have  a  new  one.]  I  submit. that  you  must,  in  a 
running  account,  always  apply  the  last  payments  to  the 
discharge  of  the  previous  items,  and  that  is  the  inevit- 
able consequence  of  running  accounts.  {Sir  J.  Cross. 
You  have  a  course  of  dealing  between  two  fluctuating 
parties  for  25  years^— that  is  the  strong  -  point  you  xest 
on — ^you  have  the  officers  of  the  Treasury  changing,  and 
the  partners  in  the  concern  changing :  but  every  year 
the  accounts  are  going  on,  and  ultimately  you  say  there 
is  such  and  such  a  balance.]  It  is  as  if  a  fluctuating 
mercantile  firm  dealt  with  a  fluctuating  banking  firm ; 
and  at  the  end,  when  the  bankers  become  bankrupts,  it 
turns  out  there  is  a  general  balance  due  fiK>m  them  of  a 
certain  sum.  There  is  no  specific  appropriation  fiirther 
than  this,  that  every  year  there  is  a  sum  paid  in  for 
such  and  such  a  regiment;  but  there  is  no  ^>ecific  sum 
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of  91379/.  mentioned  here.     It  is  simply  the  aggregate        1835. 

of  certain  balances  due  in  respecf  of  several  regiments.       j!>^     ^^ 

We  might,  perhaps,  instead  of  proving  for  the  balance     Sahdham. 

91,879/.,  take  the  account  of  each  regiment  by  itself; 

and  looking  at  the  mode  in  which  the  account  has  been 

kept,  each'  balance  has  been  set  forth  in  each  account, 

and  theii  at  the  end  we  find  there  is  a  general  balance 

of  154,000/. ;  and  that  is  the  way  in  which  I  contend 

we  are  entitled  to  prove  for  the  full  amount.    That  if 

fhere  have  been  a  succession  of  partifiers, — if  a  running 

account  has  gone  on  without  notice  of  any  break  at  the 

time  the  new  partner  came  in,  or  the  old  one  went  out, — 

and  if  you  find  too,  at  the  end,  a 'running  account  on 

both  sides,  (for  that  is  the  point,  and  it  is  not  where 

the  sum  remains  neither  increased  nor  diminished,)  where 

we  find  that  at  one  period,  in  1783,  there  was  a  balance 

of  23,000/.  against  the  government,  we  are  to  look  at 

the  case  as  it  stands  in  the  last  partnership  at  the  period 

of  the  bankruptcy.     And,  taking  the  insitance  of  the 

15th  regiment  of  foot,  when  a  balance  of  7305/.  was 

found  due  to  the  Crown,  if  the  bankruptcy  hai  then 

happened  we  should  have  been  entitled  t6  prove  for 

that  entire  balance,  though  part  of  it  might  have  been 

incurred  prior  to  1780,  when  G.  Ross  retired. 

Mr.  Swamton  and  Mr.  C.  iJ.  Turner^  for  the  assig- 
nees. Upon  the  hejiring  of  the  original  petition  in  this 
case,  an  affidavit  of  Mr.  Machay  was  referred  to, 
whereby  he  states  "  that  no  part  of  the  siim  of  91,879/. 
now  claimed  to  be  due  from  Ross  and  Ogilvie  to  the 
Crown,  ever  was  issued  or  paid  to  them  as  partners,  or 
was  applicable  to  any  portion  of  the  specific  business 
carried  on  by  them  from  June  1780 ;  and  that  all  the 
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1835.  monies  actually  imprested  by  the  government  into  their 
zTmte  hands  were  issued  by  the  government  for  specific  ob- 
Sandham.  jects^  and  were  paid  and  applied  to  the  different  objects 
for  which  such  monies  were  issued,  excepting  so  far  as 
the  balance  of  credits  in  account  amounting  to  54,9672., 
which  remained  unclaimed  in  the  hands  of  the  bank- 
rupts, belonging  to  difierent  officers  and  other  indivi- 
duals, can  or  may  be  considered  or  held  to  be  unap- 
plied.** This  disposes  of  the  case  of  appropriation.  It 
proves  that  every  sum  issued  to  Ross  and  Ogilvie  was 
applied  by  them  to  the  specific  purposes  for  which  they 
received  it,  with  the  exception  of  the  54,967/.  It  is 
only  the  mode  in  which  the  accounts  were  kept  that 
can  create  a  momentary  doubt  in  this  case.  Conceding, 
for  the  purposes  of  the  argument,  that  if  Ross  and 
Ogilvie  adopted  this  debt  of'  91,879/.,  and  if  they 
adopted  it  as  a  debt  for  which  they  were  responsible, 
there  would  have  been  a  right  of  proof.  Now  what  is 
the  case  of  adoption?  The  officer  has  reported  that 
there  has  not  been  a  transfer,  unless  one  is  to  be  in- 
ferred from  the  circumstances  stated  by  him.  Now  the 
only  circumstances  stated  in  that  report  were  very  con- 
cisely stated  in  one  sentence,  namely,  ''  that  the  ac- 
counts had  been  transferred  into  new  books  by  the  new 
partners  without  any  rest,  and  that  accounts  had  been 
rendered  by  the  new  firm  which  included  the  fragments 
of  this  aggregate  of  91,879/."  These  are  the  only  facts 
upon  which  the  proposition  of  adoption  or  transfer  is  to 
be  founded.  Now  the  officer  has  also  found  that  those 
accounts  were  delivered  in  a  particular  form.  The 
Court  must  see  that  those  accounts  represented  only 
the  receipt  of  sums  issued  by  the  government,  and  the 
application  made  of  them  on  account  of  the  regiment. 
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They  do  not  designate  any  debtor — ^no  person  is  de-^  1835. 
signated  as  a  debtor.  It  is  merely  an  account  made  out  sTwe 
for  the  convenience  of  stating  in  a  summary  manner  the  Sandham, 
amount  issued  in  respect  of  each  regiment,  and  the  ap- 
plication made  of  it.  It  is  impossible  for  any  one^  look- 
ing at  these  accounts,  to  infer  whether  any  one  is  in- 
debted to  the  government  or  not,  and  it  is  impossible  to 
infer  who  is  indebted,  if  any  body  is.  They  were  only 
accounts  of  certain  sums  issued  on  certain  days  during 
the  year.  The  names  of  the  partners,  or  of  any  other 
debtor,  nowhere  appears  in  them.  All  that  can  be  in- 
ferred from  these  accounts  is,  that  during  such  a  period 
such  sums  had  been  received  for  the  purposes  of  the 
regiments,  and  that  those  sums  had  been  paid  for  the 
purposes  of  the  regiment.  [Erskine,  C.  J.  The  accounts 
were  rendered  by  the  bankrupts.]  With  respect  to  that 
there  is  a  fluctuation  in  the  mode  of  rendering  the  ac- 
counts ;  some  are  subscribed  Ross  and  Ogilvicy  some 
Ross  and  Gray,  and  some  A.  Gray  alone.  There  is 
that  fluctuation  after  the  year  1780.  The  whole  de- 
livery indeed  was  after  the  year  1780 ;  therefore,  the 
observation  as  to  the  manner  in  which  they  are  signed, 
applies  to  that  subsequent  period,  but  there  is  nothing 
to  show  who  were  the  debtors  in  either  account ;  and 
supposing  that  instead  of  the  intention  of  the  parties 
being  left  in  obscurity,  it  had  appeared  distinctly  in  evi- 
dence that  they  did  not  intend  to  adopt  the  debt,  the 
mode  in  which  these  accounts  would  have  been  deli- 
vered is  precisely  the  same  as  they  now  appeai;  to  have 
been  delivered  in.  This  would  have  been  exactly  the 
course  of  dealing  which  would  have  been  consistent  with 
such  intention  against  adoption.  They  represented  trans- 
actions since  and  prior  to  1 780,  but  they  did  not  repre- 
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1885.        sent  in  either  case  the  situation  of  debtor  or  creditor. 


Ei  parte  '^^^  Other  side  hare  relied  on  a  class  of  cases,  none  of 
Sampbam.  ^hJch  we  dispute,  except  the  last  referred  to,  which  has 
been  varied  by  a  subsequent  case.  The  analogy  of  an 
account  between  a  banker  and  his  customer  has  been 
resorted  to*  When  the  natiure  of  the  accounts  thus  ren- 
dered has  been  explained,  it  must  be  apparent  that  there 
is  no  sort  of  analogy  between  the  two  cases.  The  ac* 
count  rendered  by  a  banker  to  his  customer  represents 
the  two  parties  in  the  situation  of  debtor  and  creditor* 
The  balances  represented  by  that  account  are  the  ba« 
lances  due  to  or  from  the  firm,  and  there  can  be  no 
question  but  such  an  account  as  that  (as  far  as  any  docu« 
ment  can  accomplish  such  a  purpose,),  shows  an  adop* 
tion  of  the  debt.  Here,  then,  the  cases,  instead  of  being 
parallel,  are  directly  contradictory.  In  the  case  of  a 
banker  there  is  a  statement  of  a  debt  as  due  from  certain 
individuals  to  certain  other  individuals,  whereas  in  these 
accounts  there  is  no  such  thing.  The  account  rendered 
by  a  banker  would  only  be  consistent  with  one  of  two 
alternatives,  either  atf  intention  of  the  new  firm  to  adopt, 
or  not  to  adopt,  the  account  of  the  old  one.  The  ac- 
count here  would  not  undergo  in  any  respect  the  slightest 
variation  in  either  of  those  cases.  These  accounts  there* 
fore  afford  no  test  of  adoption,  and  there  is  no  other 
circumstance  in  the  case  which  affords  any  evidence  of 
it.  The  accounts  required  of  the  agents  were  those  of 
the  money  issued  by  the  government  on  account  of  se* 
veral  regiments,  and  it  was  never  till  about  1820  that 
any  one  thought  of  calling  for  accounts  of  what  the 
agents  owed  to  the  government. 

Besides,  why  should  adoption  be  presumed  in  such  a 
state  of  circumstances,  where  there  is  not  the  slightest 
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evidence  of  any  consideration  passing  to  Ross  and  1835. 
Offibne,  for  which  they  should  adopt  this  large  debt  of  ^  T 
91,879/.  ?  It  is  not  the  mere  case  of  the  continuance  of  a  Sandham. 
firm  where,  there  being  four  persons  in  partnership,  a 
fifth  is  introduced,  and  the  fifth  adopts  the  debts  of  the 
four,  and  continues  the  transactions  of  the  four,  and 
becomes  jointly  interested  with  the  four ;  nor  is  it  like 
the  case  of  one  of  four  partners  retiring,  and  the  three 
remaining  taking  the  debt  upon  themselves ;  because, 
in  this  case,  the  debt  was  originally  the  debt  of  Moss 
and  Gray,  and  never  became  the  debt  of  Rossy  Gray, 
and  Ogilvie,  Ogilvie  was  a  stranger  to  the  former 
firm,  and  what  consideration  passed  for  his  accepting 
so  large  a  liability  ?  The  Court  has  before  it  the  re- 
port of  Its  officer,  whereby  he  negatives  most  distinctly 
any  presumption  that  any  part  of  this  91,879/.  passed 
to  Moss  and  Ogilvie  on  the  formation  of  their  firm. 
Here,  then,  Ogilvie,  a  stranger,  would,  for  no  considera- 
tion, be  rendering  himself  liable  for  the  debt  of  third 
parties.  As  to  the  doctrine  of  extinguishment,  that  is 
disposed  of  by  the  affidavit  of  Mr.  Machay,  which 
shows,  that  so  far  firom  money  being  paid  in  generally 
to  the  agents,  and  sums  being  paid  out  by  them,  and 
accounted  for  generally,  the  agents  received  specified 
sums  expressly  appropriated  for  particular  purposes, 
and  that  such  sums  were  accordingly  specifically  de- 
voted and  disbursed  for  those  particular  objects.  Each 
issue  waa  on  account  of  a  particular  regiment,  and  was 
accordingly  appropriated  thereto  by  the  agents,  except- 
ing the  balance  of  64,967/.,  which  the  Crown  is  of  course 
entitled  to  prove. 

But  the  most  important  point  is  this ;  has  the  Crown 
assented  to  adopt  the  new  firm  of  Ross  and  Ogilvie,  and 

3k2 
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1835.  to  abandon  its  claim  upon  the  old  firm  of  Ross  and 
£z  parte  Gray  ?  as  it  may  be  taken  as  clear,  that  unless  the  claim 
of  the  Crown  against  the  old  firm  is  gone,  the  Crown 
has  no  right  to  come  against  the  estate  of  Gray  and 
Ogilvie,  Ex  parte  WilliamSy  re  Joseph  and  Hughes  {a). 
If  there  has  been  no  abandonment  of  the  claim  against 
the  original  debtor,  if  the  liability  of  the  original  debtor 
remains  in  this  case,  there  is  an  end  of  the  right  to  prove 
this  claim  against  the  estate  of  Gray  and  Ogilvie*  Now 
Clayton's  case  has  been  referred  to  by  the  petitioners* 
counsel.  Let  us  see  what  that  case  was.  Devaynes, 
Noble  &  Co.  were  partners  together;  they  became 
bankrupts,  and  at  the  time  of  their  bankruptcy  there  was 
a  debt,  we  will  say,  of  1000/.  due  to  Clayton  from  the 
firm  of  DevayneSy  Noble  &  Co.  After  the  death  of 
Devaynes,  Clayton  continued  to  deal  with  Noble  &  Co., 
they  being  the  surviving  partners  of  the  firm.  He  drew 
out  monies  in  respect  of  the  balance  that  was  due  at  the 
time  of  Devaynes'  death  ;  his  account  having  been  deli- 
vered to  him,  showing  that  specific  balance.  He  subse- 
quently paid  in  further  monies,  and  he  drew  other 
monies  out  again  ;  and  so  it  went  on  till  the  bankruptcy 
of  ^oble  &  Co.  At  the  time  of  the  bankruptcy  o{  Noble 
&  Co.  he  had  in  fact  drawn  out  more  monies  than  were 
necessary  to  exhaust  the  balance  due  at  the  death  of 
Devaynes;  but  he  had  also  paid  in  certain  sums,  which, 
if  they  were  ever  to  be  set  against  the  amount  he  had 
drawn  out  subsequently,  still  left  due  to  him  a  portion  of 
the  balance  due  at  the  time  of  Devaynes'  death.  He 
claimed  to  prove  that  portion  of  the  balance  against  the 
estate  of  Devaynes,  but  the  Court  said, ''  No !  you  can* 
not  do  that,  because  there  being  no  appropriation  of 

(a)  Back,  13. 
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particular  payments,  either  by  debtors^  or  creditors,  the  1835. 
first  sum  drawn  out  must  be  deemed  to  exhaust  the  first  ^  parte 
sum  paid  in,  and  so  toties  quoties."  That  is  the  simple 
result  of  that  case.  But  the  Court  will  observe  thece, 
Clayton  was  drawing  on  the  parties  who  at  law  were 
liable  to  his  demand.  The  continuing  partners  in  the 
house  were  the  parties  who,  at  law,  were  liable  to  Clay- 
ton for  the  payment  of  his  debt ;  and,  therefore,  if,  by 
the  course  of  accounts,  the  continuing  partners  were  the 
parties  liable  at  law  to  pay  the  debt,  and  did  in  fact  pay 
it,  what  right  could  there  be  for  Clayton  to  come  into  a 
Court  of  Equity  and  claim  to  have  the  accounts  taken 
otherwise  than  in  the  ordinary  course  ?  But  that  is  a  case 
distinct  firom  the  present.  The  Court  here  is  asked  to 
conclude  that  the  Crown  assented  to  become  the  cre- 
ditor of  Gray  and  Ogilvie^  and  to  discharge  Ross,  al- 
though the  Crown  was  in  ignorance  as  to  the  state  of 
accounts.  It  did  not,  until  after  the  bankruptcy,  know 
that  the  91,000/.  was  due  from  Ross  and  Gray  at  the 
time  of  the  retirement  of  Ross ;  and  no  man  can  be  said 
to  have  come  to  an  agreement  to  adopt  one  party  as  his 
debtor,  where  another  party  in  law  was  his  debtor, 
unless  he  did  it  with  a  full  knowledge  of  all  the  circum- 
stances of  the  case, — with  his  eyes  open,  with  the  means 
of  having  an  option  in  his  own  mind  whether  he  would 
do  it  or  not,  and  with  full  knowledge  of  existing  facts* 
Now,  in  Clayton^s  case,  not  only  had  Clayton  a  balance 
in  the  hands  of  the  bankrupts  at  the  time  of  the  bank- 
ruptcy, but  he  had  deposited  certain  exchequer  bills 
with  them  previous  to  their  bankruptcy.  Those  exche* 
quer  bills  Devaynes  &  Co.  fraudulently  sold.  The 
balance  which  was  drawn  out  by  Clayton  after  the  bank- 
ruptcy was  sufiicient,  not  only  to  pay  the  balance  due  to 
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18S5.  Clayton  at  the  time  of  Devaynes'  death,  but  it  was  also 
£x  parte  sufficient  to  pay  the  sum  which  came  to  the  hands  of 
Devaynes  &  Co.  in  Devaynes'  lifetime  in  respect  of  the 
exchequer  bills ;  but  inasmuch  as  it  appeared  that  the 
exchequer  bills  had  been  fraudulently  sold,  the  Court 
said,  *^  How  can  we  say  that  Clayton  drew  upon  the 
proceeds  of  the  exchequer  bills,  when  he  did  not  know 
they  had  been  sold,  and  when  he  treated  them  as  still 
remaining  in  their  hands  as  exchequer  bills  ?  It  is  im- 
possible, therefore,  to  intend  an  agreement  arising  out 
of  circumstances  of  which  he  was  ignorant."  And  whe* 
ther  it  were  a  case  of  fraud  or  ignorance,  the  rule  of  law 
and  of  equity  must  be  equally  applicable.  It  is  simply 
this,  that  a  party  cannot  be  deemed  to  arrive  at  an 
agreement  to  adopt  one  person  as  his  debtor  in  lieu  of 
another,  while  he  is  ignorant  of  the  amount  of  the  debt 
due  to  him  from  that  other  person.  And  when  he  first 
arrives  at  the  knowledge  that  he  has  a  claim  against  that 
other  person  after  his  bankruptcy,  that  shuts  out  the 
supposition,  that  up  to  that  time  there  was  any  assent  on 
his  part  to  adopt  a  new  in  lieu  of  an  old  debtor.  It 
leaves  open  to  him  his  remedy,  unless,  in  fact,  he  has 
been  substantially  satisfied.  Now  this  case  is  liable  to 
be  taken  in  two  ways :  First  of  all,  Ross  and  Grey  say 
that  they  have  satisfied  the  Crown ;  are  they  in  a  aitua* 
tion  to  say  they  have  paid  the  debt  they  owed  the 
Crown  i  Are  they  in  a  condition  to  say  they  have  done 
any  thing  which  amounts  to  a  payment?  Have  they  dis* 
charged  it,  or  given  any  thing  in  the  shape  of  payment 
or  satisfaction  ?  or  has  the  Crown,  with  fiill  knowledge 
of  all  the  circumstances  of  the  case,  consented  to  die* 
charge  them  and  to  take  the  new  debtor?  There  is 
nothing  of  the  kind  in  this  case,  unleu  the  Court  is  to 
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say^  that  if  a  man  with  his  eyes  shut  receives  accounts        ISS5. 
from  a  party,  that  operates  as  a  satisfaction  from  the       £x  parte 
party  who  was  originally  liable.    Then  again^  there  is 
another  &ct :  from  the  year  1783,  before  Ross  died,  and 
whilst  Ross,  therefore,  must  have  remained  liable,  (for  in 
1783  it  could  not  be  contended  that  Ross  was  dis- 
charged,) a  new  course  altogether  was  pursued  with  re* 
spect  to  army  agents ;  for  an  act  of  parliament  passed, 
23  Geo.  3.  c.  30.  which  directs  that  the  Secretary  at 
War  and  the  Paymaster  of  the  Forces  shall  perform  cer- 
tain duties.     In  the  first  place,  an  estimate  is  to  be  pre- 
pared of  the  amount  which  will  be  required  for  the 
army ;  that  amount  is  to  be  paid  into  the  Bank  of  Eng- 
land from  time  to  time ;  the  Paymaster  of  the  Forces  is 
to  communicate  to  the  Secretary  at  War  the  sums  which 
will  be  required  for  the  purposes  of  the  different  regiments, 
and  an  issue  is  then  made  to  the  agents  for  the  particular 
purposes  of  those  regiments.  He  could  not,  therefore,  ap- 
propriate the  sums  he  received  otherwise  than  in  the  man- 
ner which  the  law  allows.    He  must  appropriate  them  in 
the  manner  directed  by  the  act;  and,  therefore,  it  cannot 
be  contended  that  he  was  at  liberty  to  apply  the  monies 
he  received  from  1784  under  the  authority  of  the  act,  by 
way  of  payment  of  the  sums  due  from  Ross  and  Gray  to 
the  Crown,  before  that  act  was  passed.    He  must  ap- 
propriate them  to  the  uses  of  the  regiment  in  the  particu- 
lar mode  pointed  out  by  the  act*    These  accounts,  there- 
fore, though  they  were  run  into  one  another,  do  not  fall 
within  the  principle,  that  the  first  sum  paid  in  satisfies 
the  sum  first  drawn  out,  or  any  thing  of  that  description, 
for  the  agent  is  bound  by  the  act  with  respect  to  the 
i4[>propriation.    The  Court  knows  perfectly  well  that^ 
according  to  the  general  rule,  the  debtor  is  first  of  all  at 
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]  835.  liberty  to  appropriate  tlie  sums  he  pays  to  his  creditors 
£z  fMTte  01^  '^'^y  particular  account  he  pleases.  He  may  owe  a 
judgment  debt,  a  bond  debt,  or  a  simple  contract  debt ; 
but  if  he  pays  money  to  be  applied  in  discharge  of  either, 
the  whole,  or  pro  tanto  of  the  simple  contract  debt,  the 
creditor  is  bound  to  receive  it  in  the  particular  manner 
directed  by  the  debtor,  when  he  makes  the  payment. 
Then,  if  the  debtor  &ils  to  do  that,  the  creditor  has  the 
right;  and  if  neither  party  adopts  the  right,  then  the 
course  of  payment  in  Clayton's  case  intervenes.  But 
here  the  act  of  parliament  interferes,  and  the  public  act 
directs  the  agents  to  make  the  payments  for  the  purposes 
of  the  particular  regiments  in  the  mode  in  which  the 
issue  is  made  to  them  under  the  act.  That  act  was  re* 
pealed  by  the  40  Geo.  3.  c.  58.  and  there,  for  the  pur- 
poses of  this  case,  similar  provisions  are  enacted.  Now 
there  is  no  case  where  one  roan  has  been  held  to 
assent  to  the  transfer  of  a  debt  to  another,  and  to 
take  the  other,  except  in  a  settled  and  ascertained 
balance;  so  that  the  party  acts  with  his  eyes  open. 
In  Heath  v.  Percivalia)  Sir  Stephen  Evans  and  Per- 
cival,  partners,  had  given  a  bond  to  the  plaintiff  for 
1000/.  and  interest.  Upon  the  dissolution  of  the  part- 
nership in  1693,  it  was  agreed  that  all  the  joint  bonds 
should  be  discharged  by  Evans,  to  whom  a  further  ap- 
plication was  made  by  the  plaintiff  in  1708  for  payment; 
and  it  was  agreed  between  them,  that  the  interest  of  the 
bond  should  be  increased  to  62.  per  cent.^  and  some  of 
the  increased  interest  was  paid,  and  the  partner  Evans 
then  became  bankrupt.  It  was  held,  that  he  might  pro- 
ceed against  the  assets  of  the  defendant,  the  other  par^ 
ner,  for  the  sum  due,  and  a  decree  was  made  in  the 

(a)  IP.  W.  682. 
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plaintiff's  favour.  Percival  objected,  that  Heath  by  his  1835. 
conduct  had  agreed  to  take  JEvans  as  his  substituted  f;,  parte 
debtor,  and  that  he  had  come  to  a  new  agreement  with  ^m^"^** 
him  upon  the  subject  of  interest,  and  that  the  interest 
had  been  paid  on  that  agreement;  and  there  the 
Court  of  Equity  held,  that  it  was  not  sufficient  to  dis* 
charge  the  original  debtor,  but  that  he  remained  liable. 
In  Daniel  v.  Cross  (a),  bankers,  upon  a  deposit  of  money 
with  them,  paid  notes  bearing  interest.  The  partnership 
was  dissolved.  One  of  the  partners  soon  afterwards  died, 
and  his  creditors  were  called  by  advertisement.  Ano- 
ther partnership  was  formed  by  the  survivors  and  others, 
who  issued  notes  of  the  former  partnership,  and  paid  the 
interest  of  the  deposit  notes  for  nearly  two  years,  when 
they  failed.  The  assets  of  the  deceased  partner  were 
held  not  discharged,  and  the  Lord  Chancellor  there  said, 
that  the  receipt  of  interest  from  the  new  partner  did  not 
discharge  the  estate  of  the  deceased  partner,  and  that 
the  creditors  of  the  old  partnership  could  not  come 
upon  the  new  one,  though  they  had  paid  interest  upon 
the  debts.  [Sir  J.  Cross*  In  the  latter  case,  the  retiring 
partner,  I  suppose,  left  his  name  still  upon  the  notes^ 
ilnd  with  an  authority  to  issue  them.]  Not  with  an 
authority  to  issue  them,  but  the  creditor  was  the  de- 
positee of  these  notes.  The  next  case  is  Gough  v« 
Davis  {b),  there  it  was  held,  that  a  person  depositing 
moniey  with  bankers,  and  taking  their  accountable  re^ 
ceipts,  did  not,  by  continuing  to  leave  his  money  in  the 
bank  afler  a  dissolution  of  the  original  firm,  and  the 
constitution  of  a  new  one,  which  consisted  of  some  of 
the  members  of  the  old  firm  and  of  other  persons,  dis-* 
charge  the  former  partners  who  had  gone  out,  although 

(a)  3  Ves.  277.  (6)  4  Pri.  200. 
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1835.  ]i0  received  interest  regularly  from  the  new  firm,  gave 
J^  ]»rt8  them  no  notice,  and  continued  to  transact  business  with 
them  in  the  common  course ,  and  that  for  a  period  of 
four  years,  and  until  they  became  insolvent  In  that 
oase,  Mr.  Baron  Wood  says,  "  there  is  not  any  evidence 
that  the  plidntiff  agreed  to  release  the  old  and  receive 
the  new  firm  as  his  debtors.  The  only  evidence  is,  that 
the  new  firm  paid  interest  upon  both  debts,  <me  of  the 
new  having  been  a  partner  in  the  old.  What  does  this 
prove  ?  The  plaintifi*  might  not  have  known  that  a  new 
partnership  was  formed ;  but  even  if  he  knew  that  the 
new  firm  took  upon  themselves  the  debts  of  the  old*  it 
would  not  have  afiected  him  in  discharging  them,  no€ 
would  any  thing  passing  inter  se  have  done  so.  There 
is  nothing  which  I  can  see,  except  the  mere  payment  of 
interest,  which  looks  any  thing  like  a  discharge,  and  I 
oannot  think  that  can  discharge  the  old  firm;  moos 
especially  as  one  of  the  partners  was  the  same.  At 
first  I  tliought  there  had  been  a  balance  struck  and  car» 
ried  to  the  debit  of  the  new  partnership  account  and  that 
the  plaintiff  had  known  of  that,  and  had  assented  to  it 
If  he  had  done  that,  it  would  have  been  a  di&rent 
thing,  but  that  is  not  the  case:  no  balance  has  been 
struck.  It  does  not  appear  that  they  have  in  their  own 
books  done  so."  In  David  v.  JEUice(a)  A,,  £.,  and  C. 
were  partners  in  trade :  A.  retired,  and  notice  of  that 
j&ct  was  given  to  J).,  a  creditor  of  the  firm,  and  that  A 
and  C.  continued  the  business,  and  assumed  the  fimds,  and 
charged  themselves  with  the  debts*  The  balance  due 
to  D.  was  transferred  to  his  credit  by  the  new  fiixn,  and 
D.  was  informed  of  this  transfer  and  assented  to  it,  and 
afterwards  drew  upon  the  new  firm  for  a  part  of  the 

(•)  6  Bam.  &  Crai.  190. 
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balance^  and  they  accepted  and  paid  his  bills.  The  new  ^^^^* 
firm  having  become  insolvent,  it  was  held  that  ^.  con*  £i  psutt 
tinned  liable  for  the  debt  due  to  D.  from  the  old  firm. 
It  was  upon  the  simple  principle  that  A,  had  not  p^dd 
the  debt  nor  given  satisfaction  for  it.  There  was 
nothing  amounting  to  payment,  discharge,  or  accord  and 
satisfaction.  Nor  is  there  any  one  of  those  single  ingre- 
dients to  be  found  in  the  present  case*  [Erskine,  C.  J. 
Lord  Tmterden  there  draws  that  distinction^  that. there 
was  no  new  party  there  who  had  consented  to  become  a 
debtor ;  but  in  this  case,  if  the  fact  is  made  out,  there  is 
a  new  party.]  But  there  must  be  two  drcumstances^ 
the  assent  by  the  creditor,  as  well  as  by  the  debtor. 
[JEnkine,  C.  J.  But  that  was  not  the  ground  on  which 
that  case  was  decided.  The  ground  there  was,  that 
there  was  no  new  party.]  There  is  yet  anotiier  case 
where  that  ingredient  was  formed,  vis.  Kirfoan  v.  IRr^ 
wan  {a).  In  179B  three  persons,  Jokuy  Clement,  and 
Matthew  Kirwan,  became  partners  under  the  firm  of 
Join  Kirwan  &  Son.  In  1799  John  died,  and  Clement 
and  Matthew  continued  under  the  same  firm  till  18Q2, 
when  Clement,  Matthew,  and  Nicholas  Kirwan,  the  de* 
fendants,  became  partners  under  the  same  firm.  Whilst 
the  business  was  carried  on  by  the  defendants,  Anthony 
Kirwan  was  a  creditor  for  1£»000/.,  for  which  the  firm 
paid  him  6L  per  cent,  interest.  Anthony  was  in  the 
habit  of  drawing  on  the  firm  as  his  occasions  reqiured, 
and  the  amount  of  the  debt  was  reduced  by  payments 
beyond  the  interest.  On  the  30th  July  1817  the  ba^ 
knee  due  to  Anthony  was  11,16H.  In  June  18S4, 
Clement  retired,  and  in  December  following  Matr 
thm$  retired.  The  accounts  continued  to  be  made  up 
annually,  and  io  ISiid  the  debt  was  redueid  to  9288/^ 

(a)  %  Cromp.  &  Meet.  617. 
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1835.  In  1825  notice  of  the  dissolution  of  the  partnership  \iras 
£x  parte  given.  After  Matthew  and  Clement  retired^  Nicholas 
took  in  his  brother-in-law  Kelly  as  a  partner.  The 
accounts  of  Anthony  were  transferred  to  the  new  firm. 
The  balance  was  struck  annually  as  before^  and  the 
accounts  were  rendered  to  Anthony,  and  after  his  death 
to  his  widow  and  administratrix.  Anthony  and  the 
widow  received  monies  on  account  from  Nicholas  and 
Kelly »  It  was  there  held,  that  the  widow  of  Anthony 
was  entitled  to  recover  the  balance  due  from  McUthew, 
Clement,  and  Nicholas^  no  agreement  being  shown  by 
Anthony  or  her  to  take  the  new  firm  as  their  debtors. 
In  that  case  there  were  all  the  ingredients  of  transfer- 
ring the  principal  debt  to  the  new  firm.  The  accounts 
were  rendered  by  the  new  firm^  and  the  payments  of 
interest  were  made  by  the  new  firm. 

Lastly,  we  come  to  the  proceedings  taken  by  the 
Crown  itself.  From  them  it  is  evident  the  Crown 
looked  to  G.  Ross  alone  as  the  debtor,  and  it  is  impos- 
sible for  the  Crown  now  to  contend,  in  the  face  of  tfiat, 
they  have  discharged  him  and  have  adopted  Ross  and 
Oyilvie  as  the  debtors.  The  Crown  cannot  have  two 
debtors,  that  is  impossible.  [Sir  O.  Rose.  Your  obser- 
vation is  quite  decisive  as  to  proof,  but  is  it  equally  so 
as  to  claim  ?]  Certainly,  because  if  there  is  no  doubt  as 
to  the  right  of  proofs  there  is  no  pretence  for  making  a 
claim.  Every  party  must  be  bound  by  his  own  act& 
Suppose  these  parties  went  to  Scotland,  and  failed  to 
satisfy  the  Courts  there  that  they  have  any  right  to  sue 
their  original  debtor,  does  it  at  all  follow  that  they  have 
a  right  to  sue  their  substituted  debtor?  This  Court 
must  apply  the  law  as  it  exists  in  England,  and  here 
the  strongest  evidence  that  can  be  brought  against  a 
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man,  is  the  evidence  of  his  own  acts  and  proceedings.  IS35, 
And  in  the  absence  of  any  single  authority  which  goes  £<  parte 
the  length  of  saying,  that  a  man  is  to  be  allowed  to  take 
the  course  that  has  been  here  pursued,  and  to  blow  hot 
and  cold — ^we  hope  this  Court  will  not  allow  the  bank- 
rupt's estate  to  be  charged  with  so  enormous  an  amount 
as  this,  to  the  prejudice  of  the  real  and  undisputed  cre- 
ditors of  the  bankrupt.  This  Court  ought  not  to  allow 
a  claim  to  be  entered,  unless  it  is  satisfied  that  the 
Crown  makes  out  a  clear  and  presumptive  right  of  ulti- 
mately ripening  such  claim  into  proof.  With  regard  to 
the  alleged  admission  on  the  part  of  the  assignees,  the 
Court  will  not  allow  them,  who  are  mere  trustees  for 
the  bankrupt's  estate,  to  make  admissions  to  the  prejudice 
of  the  creditors,  and  they  cannot  therefore  be  used  as 
any  argument  against  the  respondents,  on  the  present 
occasion. 

Mr.  Wightman,  in  reply.  That  which  the  assignees 
have  said  upon  the  subject  is,  I  maintain,  of  the  greatest 
weight  in  this  case.  They  state,  in  their  condescendence 
in  the  action  of  reduction,  "  that  their  intermissions  with 
G.  Ross'a  estate  were  greatly  overbalanced  by  debts 
and  obligations  of  O.  Moss,  which  had  been  satisfied  by 
Ross  and  Ogilvie^  and  that  as  Ross  and  Ogilvie,  on 
succeeding  to  the  business  of  G.  Ross,  took  upon  them 
all  the  debts  due  by  him  to  the  different'  regiments  for 
which  he  was  agent;  they  carried  on  the  business  in  the 
very  same  manner,  and  with  the  same  books ;  and  also 
that  Ross  ^nd  Ogilvie,  on  taking  the  management  of  the 
business^  instead  of  getting  a  final  clearance  with  G. 
Ross,  and  beginning  on  an  entirely  new  footing,  came, 
in  fact,  entirely  into  his  place,  took  upon  them  all  his 
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1S35.  obligitions,  and  earned  on  the  burineas  with  no  other 
Ex  parts  change  than  the  substitution  of  their  names  for  his,  and 
that  they^  therefore^  continued  the  business  with  the 
same  books  and  in  the  same  train  in  which  it  had  for- 
merly been  carried  on,  and  that  his  regimental  debts  were 
in  the  diflferent  regiments  accounts  debited  as  their  own. 
That  in  1820,  the  assignees  of  O.  Ross  and  OgUvie  ap- 
plied to  the  Secretary  at  War,  to  furnish  them  with  an  of- 
ficial statement  of  the  balance  due  to  the  Crown  from  Boss 
and  Cfraiff  at  June  1780,  in  support  of  their  suit.  Thsi 
Lord  Painerston,  in  his  reply,  dated  7th  November 
18S0,  stated,  that  a  simUar  application  had  been  made 
more  than  once  to  his  department,  particularly  in  1817, 
but  that  after  every  possible  attempt  to  separate  the 
balances  of  G.  Boss  up  to  June  1780,  from  those  of 
Boss  and  Ogilpie,  subsequent  to  that  date,  it  was  found 
to  be  wholly  impracticable.  That  at  the  renewed  in- 
stance of  the  surviving  assignee,  a  separation  was  after- 
wards, with  great  labour,  made  at  the  War  Office,  and  a 
statement  furnished,  and  the  sum  of  91,879/.  subse- 
quently appeared  to  be  due  to  the  Crown  from  Ross  and 
Oratf  at  June  1780,  in  respect  of  the  regiments  of  which 
Orajf  and  Ogilvie  afterwards  became  agents.**  Now  it 
is  said  that  in  the  face  of  our  proceedings  against  the 
estate  of  Bou  in  Scotland,  we  have  no  right  to  come 
upon  the  bankrupt's  estate.  The  claim  in  Scotland  was 
made  in  183^.  In  November  1831,  thus  writes  Lord 
Pabnerston  to  the  assignees,  ^'  with  reference  to  my 
letter  to  you  of  the  14th  July  last,  I  am  now  to  acquaint 
you  that  a  careful  investigation  has  been  made  into  the 
accounts  of  the  several  regiments  in  the  agency  of  the 
late  G.  Boss,  from  June  1775  to  June  1780,  with  the 
special  view  of  determining  the  public  balances  due  by 
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or  to  him  at  the  latter  date.    You  will  receive,  encIoBed^        1885. 
a  ftatement  of  the  result  of  the  laid  investigation,  as  far       ^^  parte 
as  relates  to  the  accounts  of  regiments  which  passed     ^ANDVAii. 
into  the  agency  of  Messrs.  Grayj  afterwards  i2o#s  and 
OgilnUj  by  which  it  appears  that  G.  Ross  was  indebted 
to  the  public,  upon  the  whole  of  the  said  accounts,  in 
the  sum  of  75,835/.     In  ascertaining  this  balance,  credit 
has  been  given  to  O.  Ross  for  every  claim  to  which  he 
is  known  to  have  been  properly  entitled,  including  the 
regimental  contingent  bills,  and  lodging  money,  and 
biead  accounts,  which  latter  services  have  been  usually 
allowed  by  special  warrant.    I  have  further  to  observe, 
with  reference  to  my  letter  of  the  17th  October  1811, 
that  as  the  whole  of  the  sum  thus  found  due  in  G. 
Rass*B  accounts  to  June  1780,  whether  for  or  against 
him^  were  taken  up  and  formed  part  of  the  accounts 
rendered  to  this  office  from  June  1780,  by  Ross  and 
Ogibne,  no  claim  for  such  balances  was  ever  made 
on  the  part  of  the  public  against  6.  Ross^  either  indi- 
vidually, or  as  a  partner  in  the  house  of  Ross  and  Oray; 
especially  as  Ross  and  Ogilvie  were   considered  to 
be  the  creditors  to  the  public,  upon  the  general  state 
of  the   accounts  from  June  1775  to  December  1788. 
But  as  the  balances  were  either  admitted  by  the  latter 
gentlemen  in  their  accounts,  or  taken  in  the  public  set- 
tlement with  them,  it  will  of  course  rest  with  you  to 
adopt  the  necessary  measures  for  the  recovery  from  the 
estate  of  G.  Ross  of  the  said  sum  of  75,8£5/.  remaining 
due  by  him  as  above  mentioned/' 

Now,  in  addition  to  that,  we  have  this  £Bust :  for  one 
of  your  Honors  asked  in  whose  hands  did  this  balance 
of  91,8797.  lie  m  178S?  Why,  it  was  not  existent. 
And  that  is  the  answer  I  have  to  make  to  all  the  cases 
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]8S5«  which  have  been  cited  by  the  other  side  as  to  existing 
£x  parte  debts,  and  as  to  the  adoption  by  parties.  The  debt  was 
gone,  and  was  non-existent.  Somebody  must  fiimish 
the  accounts^  and  the  only  persons  to  do  it  were  those 
who  knew  them  best.  Ross  and  Ogilvie^  in  1807,  fur- 
nished the  accounts,  from  which  it  appeared  that,  in 
1783,  all  the  balance  due  from  Ross  and  Chray  had 
been  completely  obliterated ;  and  so  far  from  the  public 
having  any  claim,  there  was  a  balance  due  to  Ross  and 
Ogilvie  of  38,561/.  That  is  the  mode  in  which  the 
balance  of  91,879/.  is  accounted  for.  Probably,  within  a 
twelvemonth,  it  had  been  totally  obliterated.  At  all 
events,  that  has  been  done  which  establishes  the  case 
that  Ross  and  Ogilvie^  according  to  the  statement  of 
their  own  representatives,  the  assignees,  who  are  now 
opposing  the  proof,  had  adopted  the  whole ;  that  they 
have  made  it  a  part  of  one  general  running  fund ;  and 
then  we  find  it,  on  the  statement  of  Ross  and  Ogilvie 
themselves,  that  as  early  as  1783  the  debt  had  been 
totally  wiped  off,  and  that  there  was  a  debt  due  firom 
the  public  to  them  of  38,561/.  If  ever  there  was  a  case 
furnishing  strong  and  cogent  evidence  of  an  adoption  by 
one  party  continuing  the  accounts  of  his  predecessor, 
and  by  paying  money,  wiping  off  various  balances,  this 
is  the  very  case. 

Erskine,  C.  J. — I  confess  it  appears  to  me  that  the 
Commissioner  has  come  to  the  right  conclusion  ;  at  the 
same  time  there  is  that  circumstance  which  has  been 
alluded  to,  and  to. which  the  attention  of  the  counsel 
has  been  called,  namely,  the  statement  made  by  the 
assignees  themselves,  that  thct  new  firm  had  taken  upon 
themselves  the  debt  of  Ross  and  Gray.    Had  it  not 
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been  for  that  I  should  have  been  of  opinion  that  this.  1835. 
petition  ought  to  be  dismissed ;  but  that  circumstance  Ex^nn 
induces  me  to  yield  to  the  suggestion^  that  a  claim  should  ^^^^^^^^ 
now  be  entered  for  the  91^000/.^  in  order  that  the  assig- 
nees mighty  in  conjunction  with  the  Crown,  work  out 
their  remedy  against  Boss's  estate,  or  that  it  ahould  be 
ascertained,  by  the  decision  of  the  cause  in  Scotland, 
whether  the  Crown  is  entitled  to  recover  from  the  estate 
of  Hoss,  or  whether  there  are  circumstances  which  show 
that  Moss  was  released  from  the  debt  originally  due ; 
because,  it  appears  to  me,  that  the  whole  case  turns 
upon  that  simple  fact,  whether  G.  Ross  has,  by  any  thing 
that  has  taken  place  between  these  parties,  been  re- 
leased, or  whether  his  estate  has  been  released  from  the 
liability  which  most  certainly,  by  the  acknowledgment 
of  all  sides,  once  attached  to  it.  It  appears  that  now 
there  is  a  deficiency  of  146,000/.;  that  of  that  146,0007. 
91,000/.  had  been  deficient  before  the  year  1780,  at 
which  time  Ross  and  Gray  were  the  agents  of  the 
difierent  regiments.  In  1780,  therefore,  George  Ross 
and  Gray  were  the  parties  indebted  to  the  Crown  to 
that  amount,  91,000/.  But  it  is  said  that  the  new  firm 
of  Ross  and  Ogilvie  have  since  taken  upon  themselves 
that  liability,  and  that  they  are  now  liable  not  only  for 
the  deficiency  of  54,000/.  that  has  occurred  since  that 
time,  but  also  for  the  other  sum  of  91,000/.,  which  had 
been  due  from  the  original  firm  of  Ross  and  Gray, 
Now,  if  that  liability  attaches  to  them,  it  must  be  by 
virtue  of  some  contract.  There  may  be  no  specific  con- 
tract entered  into  in  so  many  words,  but  the  contract 
may  be  proved  by  the  circumstances  attending  the  course 
of  dealing  between  the  parties  subsequently ;  and  if  it 
had  appeared  that  accounts  had  been  rendered  whereby 
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1835.        Hoss  and  Ogilvie  had  charged  themselves  with  this 
ETparte      ^^^  ^^  dlfiOOL^  and  that  the  government  had  acqui- 
Sandham.     esced  in  that  charge,  and  that  when  in  the  year  1783 
the  account  was  turned,  they  allowed  Ross  and  Ogihne 
to  take  credit  to  themselves  for  the  sum  of  38,000/., 
certainly,  then,  I  should  have  said  that  would  have  been 
sufficient  evidence  of  acquiescence  on  both  sides,  and  of 
a  contract  between  them  that  Ross  and  Ogilvie  should 
take  this  debt  upon  themselves,  and  that  G.  Ross  should 
be  exonerated  from  his  liability.    But  no  accounts  ap- 
pear to  have  been  rendered  at  that  time.     No  accounts 
appear  to  have  been  rendered  till  about  the  year  1792, 
and  then,  in  consequence  of  letters  sent  to  Ross  and 
Ogilvie^  accounts  are  rendered.     In  those  accounts  are 
included  all  the  items  of  advance  by  the  government, 
from  the  earliest  date  down  to  the  year  1783,  including, 
therefore,   the  advances  before  the  dissolution  of  the 
partnership  of  Ross  and  Gray ;  but  there  is  nothing  in 
that  account  which  assumes  expressly  the  liability  of 
Ross  and  Ogilvie  to  pay  that  balance  ;  but  if  there  had 
been,  there  is  no  assent  on  the  part  of  the  Crown  from 
that  time,  dovm  to  the  date  of  the  bankruptcy,  at  which 
period,  I  think,  we  must  stop,  except  for  the  purpose  of 
evidence  of  some  prior  assent.    Down  to  the  year  1804*, 
there  seems  to  be  no  act  done  on  the  part  of  the  govern- 
ment upon  which  it  could  be  contended  for  one  moment 
by  G.  Ross  that  they  had  released  him  from  his  share 
of  that  debt,  by  consenting  to  take  as  their  debtors  Ross 
and  Ogilvie^  the  new  firm.     Now,  unless  the  govern- 
ment had  consented  to  release  G,  Ross,  there  was  no 
consideration  for  Ogilvie  undertaking  to  pay  that  91,0007., 
because  in  that  case  he  would  be  assuming  a  debt  with- 
out any  advantage ;  because  there  is  no  evidence  that 
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this  sum  of  91,000/.  was  left  in  the  new  firm.     There  is        1835. 
no  evidence  that  there  was  any  part  of  G.  Rosses  estate       eT^c 
left  in  the  new  firm,  as  a  consideration  for  their  taking      Sandham. 
upon  themselves  the  debts  of  the  old  firm.     The  only 
consideration  that  could  be  pleaded^  as  it  appears  to  me, 
for  a  promise  by  Ogilvie  to  pay  this  debt  due  from  Ross 
and  Gray  would  be,  the  discharge  of  G.  Ross  from  his 
liability  to  those  deficiencies  by  which  the  Crown  had 
then  become  injured  to  that  extent. 

It  is  said  there  is  the  consideration  of  continuing  the 
business.  But  t  do  not  think  that  seems  to  be  any  consi- 
deration. It  seems  to  have  been  on  the  ground  of  their  con- 
tinuing the  agents  of  the  regiments.  They  do  not  appear 
ever  to  have  contemplated  that  the  continuance  should  be 
to  those  persons,  upon  the  ground  that  they  should  take 
the  debts  of  the  former  agents  ;  on  the  contrary,  they  do 
not  appear  to  have  known  whether  the  former  partner- 
ship was  indebted  to  them  or  not;  and  there  is  no  ground, 
as  it  appears  to  me,  for  supposing  that  the  continuation 
of  the  agency  by  Ross  and  Ogilvie  formed  any  part  of 
the  consideration  for  the  assumption  of  this  debt  upon 
them;  and  if  that  question  was  left  to  a  jury,  I  think 
they  would  say,  that  that  formed  no  part  of  any  con- 
sideration ;  therefore,  I  should  say,  there  would  be  no 
consideration  for  that  contract,  if  it  were  proved.  But  I 
confess  I  have  great  difficulty  in  gleaning  from  all  the 
circumstances  of  this  case,  prior  to  the  year  1804,  any 
evidence  of  a  contract  between  the  government  and  Ross 
and  OgilvUs  that  Ross  and  Ogilvie  should  take  upon 
themselves  this  original  debt  which  was  due  from  Ross 
and  Gray*  The  subsequent  conduct  of  the  parties  may 
justify  us  in  allowing  the  claim  to  be  entered,  in  order  to 
see  whether  they  can  furnish  evidence  to  show  there  was 
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1835.        an  actual  release  of  the  estate  of  G,  Ross.    I  confess  the 


£z  parte      f^^^^  ^^^  before  me  lead  my  mind  to  no  such  conclusion ; 

S4NDHAH.  therefore  I  think  the  proof  as  to  this  91,000i  ought  not 
to  be  admitted.  The  proof  of  the  54,000/,  there  seems 
to  be  no  difficulty  about.  As  to  the  91,000/.  I  have  no 
objection  to  the  claim  being  admitted,  leaving  the  parties 
to  work  out  their  evidence  in  support  of  it  in  the  cause 
in  Scotland,  by  means  of  which  the  money  may  be  re* 
covered  from  the  estate  of  G.  Ross* 

Sir  J.  CRoas. — This  case  is  involved  in  very  great  ob- 
scurity, in  consequence  of  the  great  length  of  time  that 
has  elapsed  since  it  occurred,  now  a  period  of  fifty-four 
years,  when  all  the  parties  to  the  original  transaction 
are  dead ;  the  Court  must,  therefore,  collect  it  as  well  as 
it  can  from  the  fragments  of  circumstances  and  facts  that 
.  those  parties  have  left  behind.  The  first  feature  in  the 
case  is  this  : — In  the  public  accounts  these  army  agents, 
who  have  become  bankrupts,  stand  indebted  in  a  balance 
of  146,000/.,  and  the  officers  of  the  government  apply 
to  the  Commissioners  to  prove  that  debt,  which  hiis 
grown  out  of  a  course  of  dealing  with  the  two  bankrupts 
through  a  period  of  twenty-four  years  before  their  bank- 
ruptcy. One  would  have  thought  it  was  a  very  clear, 
straightforward  case,  if  the  amount  of  the  balance  was 
undisputed.  But  the  assignees  object  to  the  proof  of 
the  debt  to  the  amount  of  91,000/.  on  a  point  of  fiu:t 
which  they  suggest  for  the  first  time,  at  the  end  of 
twenty  '  years  after  the  bankruptcy.  They  say  this, 
*'  Why,  true  it  is,  that  your  balance  may  be  146,000/. 
according  to  the  regular  current  of  your  accounts  for 
twenty-four  years  before  the  bankruptcy,  but  antecedent 
to  the  commencement  of  those  accounts  which  you  have 
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kept  with  the  bankrupts,  there  was  a  private  dealing        ^SS5, 
between  the  bankrupts  and  the  outgoing  partner  respect-      £z  parte 
ing  a  sum  of  91,000/.5  <>'  rather  there  was  no  dealing 
between  them  at  all ;  but  the  outgoing  partner  was  a 
"defaulter  to  the  amount  of  91,000/.^  without  his  partner, 
who  remained  behind,  being  conscious  of  it;  but  we 
have  now  discovered  that  of  this  146,000/.  that  is  owing 
to  you,  91,000/.  of  it  was  owing  by  a  partner  who  went 
out  fifty  years  ago."    Upon  whom  is  the  whole  burden 
of  proof  incumbent  to  make   that  separation  of  the 
91,000/.  from  the  rest  of  the  debt  of  146,000/.,  which 
has  grown  out  of  the  course  of  dealing  for  twenty-four 
years?     Upon  whom  is  the  burden  of  proof?     One 
would  suppose  it  was  on  those  who  take  the  objection. 
Now  it  is  difficult  and  almost  impossible  to  discover 
— it  is  difficult   to    imagine  and    impossible   to   dis- 
cover,— how  so  large  a  sum  as  91,000/.  of  the  public 
money  could  have  got  into  the  hands  of  the  agents. 
But  firom  that  fact,  one  must  naturally  presume,  in  the 
absence,  and  in  the  silence  of  all  evidence,  that  it  was 
the  course  of  business  in  those  days  for  the  Crown  to 
intrust  the  army  agents  with  so  large  a  sum  as  91,000/. 
to  be  applied  to  the  public  use.    Now  it  seems  to  me 
that  the  first  fallacy,  if  I  may  presume  so  to  call  it, 
occurring  in  this  case,  is  the  calling  it  a  debt  owing  to 
the  public,  or  a  deficiency  or  default  on  the  part  of  the 
then  partners.     It  seems  to  me,  upon  the  fair  construe-^ 
tion  of  the  facts  now  before  us,  that  it  was  a  trust  of 
public  money  to  the  amount  of  91,000/.  in  the  hands,  in 
the  first  instance,  o(  Ross  and  Grai/y  till  the  year  1780, 
not  a  debt  for  which  the  Crown  could  have  sued,  but  a 
sum  of  money  which  the  Crown  had  intrusted  in  the 
hands  of  those  agents  to  apply  to  the  purposes  of  the 
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'       Crown,  and  that  they  were  rather  in  the  nature  of  trus- 


Ex  parte      tees  and  agents  for  the  public  than  debtors.    Then  in 

Sandham. 

the  year  1780,  Mr.  Ogilvie  comes  into  the  firm  in  the 
place  of  G.  Itossy  and  continues  the  same  identical  busi- 
ness  with  Gray,  without  any  line  of  separation  being 
drawn  between  the  old  and  the  new  accounts.  Gray 
and  Ogilvie  from  henceforth  carry  on  the  same  identical 
accounts.  Now  the  first  question  is,  at  the  end  of  fiftjr* 
four  years,  what  are  we  to  presume  became  of  that 
91,000/.  in  the  hands  of  the  parties?  All  evidence  is 
silent  upon  the  subject.  We  must  presume,  therefore^ 
that  that  was  done  which  would  be  done  by  reasonable 
men  under  such  circumstances,  and  it  is  utterly  incre- 
dible to  me  that  one  partner  would  remain  behind,  and 
leave  so  enormous  a  debt  as  91,000Z.  unexplained  or 
uninquired  after;  that  a  new  partner  should  come  in 
the  same  way,  making  no  memorial  of  a  bygone  debt  or 
deficiency  to  the  enormous  amount  of  91,000/.  But  it 
is  perfectly  consistent  with  what  the  petitioners  say  was 
the  real  state  of  the  case,  namely,  that  there  were  efiects 
equivalent  to  the  91 ,000/.  It  is  true  the  agents  held  money 
belonging  to  the  Crown  to  the  amount  of  91,000/.,  but 
he  who  has  got  91,000/.  in  hand  or  91/.  in  hand  to  pay 
to  the  use  of  his  employers,  must,  I  should  humbly  con- 
ceive, at  the  end  of  twenty-five  years  be  taken  to  have 
succeeded  to  the  receipt  and  application  of  that  money^ 
all  evidence  being  silent  upon  the  subject ;  and  it  strikes 
me  as  being  like  a  very  familiar  case,  which  being  on  a' 
small  scale,  is  now  within  the  grasp  of  one's  under- 
standing, and  which  I  took  the  liberty  of  throwing  out 
to  the  counsel.  Suppose  a  great  commercial  house  had 
employed  an  agent, — let  it  be  in  a  colliery  or  manufactory^ 
or  any  thing  else, — we  shall  suppose  a  set  of  partners 
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employed  A.  to  pay  their  weekly  wages^  and  gave  them        1%S5. 
90L  Or  lOOL  for  that  purpose ;  A.  goes  out  of  office  and      £z  parto 
he  turns  over  his  business  to  B.,  with  a  balance  of  9U. 
in  his  hands^  and  all  his  accounts  entire.      He  says, 
^^  There,  take  up  this  business,  and  be  you  henceforth 
the  agent;  as  I  have  been  hitherto,  and  there  are  all  my 
accounts."     The  successor   takes  to  the  accounts,  he 
receipts  them,  and  olie  state  of  the  affiiirs  is,  that  there 
was  91/.  in  the  hands  of  the  agent.     We  then  suppose 
that  jB.,  the  succeeding  agent,  carries  on  the  same  mode 
of  accounting,  and  never  discloses  to  the  employers  that 
there  is  an  old  item  of  9H.  with  which  he  is  not  charge* 
able,  but  goes  on  keeping  the  accounts  regularly  in  the 
same  manner  as  his  predecessor,  in  which  accounts  the 
91/.  is  indiscriminately  blended.    Would  he,  at  the  end 
of  twenty-four  years,  say,  "  It  is  true,  I  have  been  paying 
wages  &nd  receiving  money  from  you  for  that  purpose; 
the  9R,  it  is  admitted,  has  been  a  hundred  times  over 
liquidated  in  different  shapes,  but  I  tell  you,  that  twenty- 
four  years  ago,   when  I  came  into  the  office,  my  pre-» 
decessor    owed    you    91/.;    I   cannot   trace   it  in  the 
accounts,  I  only  can  find  that  he  owed  you  91/.,  and 
you  must  take  that  in  payment."    Now  that  seems  to 
me  very  like  the  present  case,  and  I  can  see  no  substan- 
tial difference.      The  case  has  been  put  on  the  other 
side,  first  on  the  ground   that  it  must  be  shown  that 
there  was  an  adoption  of  the  debt  there  was  owing  by 
the  first  firm.     Now,  in  the  view  that  I  have  taken  of  it, 
there  was  no  debt  to  be  adopted;  properly  speaking. 
There  was  a  sum  of  money  which   appeared  to  have 
been  received  by  the  firm,  of  which  Ogilvie  became  one, 
to  be  applied  to  the  public  use.    That  it  was  there  to 
be  applied  to  the  public  use,  till  the  evidence  shows  to 
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1%35»       the  contrary^  is,  in  my  humble  judgment,  the  fair  infer- 
J  cnce  to  be  drawn  from  the  wreck  of  evidence  that  is  left 

.  Ez  parte 

Sandham.  for  us  to  form  a  judgment  on ;  and,  therefore,  as  far  as 
regards  any  question  of  adoption,  it  not  being  in  my 
view  of  it  a  debt,  there  was  no  debt,  strictly  speaking, 
to  be  adopted*  But  I  will  suppose  it  to  have  been  a 
debt,  and  then  what  evidence  is  there  of  adoption? 
They  became  agents  of  the  pubKc  to  pay  away  the 
public  money,  and  they  never  once  gave  the  slightest 
hint  to  their  employers  that  there  was  not  less  than 
91,000/.  in  their  hands.  They  never  gave  the  slightest 
intimation  of  it:  and,  therefore,  I  can  have  no  doubt 
that  when  the  partnership  was  formed,  there  was  ''  either 
in  meal  or  in  malt,"  to  use  a  vulgar  phrase,  the  91,000/. 
It  was  somewhere  in  the  accounts.  We  cannot  find  it 
out,  though  the  parties  to  these  transactions  could  have 
found  it  readily  at  the  time.  But  when  all  evidence  is 
asleep  and  gone,  the  reasonable  presumption  seems  to 
me  to  be,  that  the  money  was  passed  over  and  accounted 
for  between  these  parties  when  they  formed  the  second 
partnership.  Then  the  second  point  made  is,  that  there 
is  no  acquiescence  on  the  part  of  the  Crown  to  that  ar- 
rangement. The  officers  of  the  Crown  began,  so  far 
back  as  the  year  1780,  to  carry  on  the  same  identical 
accounts  with  the  bankrupts  as  they  had  carried  on 
before  with  the  retiring  partner  and  one  of  the  bank- 
rupts. The  officers  of  the  Crown  continued  that  identical 
account  for  twenty*four  years.  The  officers  of  the 
Crown,  in  the  final  result  of  those  dealings  for  twenty^ 
four  years,  produce  a  balance  of  14^,000/. ;  and  it  is 
never  suggested  to  the  officers  of  the  Crown,  till  after  the 
lapse  of  twenty-five  years  after  the  formation  of  the  new 
partnership,  and  twenty  more  years,  I  think,  after  the 
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bankruptcy,  that  any  distinction  is  to  be  made  with  ISS5. 
them,  nor  did  they  ever  expect  any  such  distinction  could  ^  paria 
be  made ;  inasmuch  as  the  officers  of  the  Crown  began, 
in  the  year  1788,  by  recognizing  the  new  firm  as  filling 
the  office  of  agents  towards  the  public,  by  identifying 
the  accounts  altogether,  and  considering  the  two  persons 
who  became  partners  in  1780,  and  the  bankrupts  after- 
wards, as  the  persons  with  whom  they  were  dealing,  and 
as  persons  they  were  trusting  with  the  public  money ;  it 
seems  to  me  that  was  an  entire  acquiescence,  if  it  had 
been  necessary,  with  regard  to  the  original  debt,  if  there 
ever  was  a  debt.  But  how  stands  the  matter  a  few  years 
afler  the  partnership,  in  the  year  1780?  Why,  in  the 
year  1783,  it  is  discovered  that  the  balance  in  hand,  in 
favour  of  the  public,  was  the  sum  of  38,561/.  Who  says 
that,  in  the  course  of  the  three  years  before  the  passing 
of  the  act  of  the  24f  Geo.  3,  the  whole  was  not  covered, 
and  the  whole  of  the  91,000/.  was  not  actually  paid  by 
the  new  firm  to  the  public  use  ?  It  is  said  you  must 
prove  that.  Is  it  possible,  that  the  officers  of  the  Crown 
can  prove  it?  It  was  possible,  and  very  probable,  that 
it  might  have  been  proved,  if  the  parties  had  been  alive ; 
but  there  being  no  evidence,  it  is  perhaps  too  much  to 
cast  the  burthen  of  proof  upon  the  officers  of  the  Crown 
to  show  that  91,000/.  was  not  eveiy  shilling  applied  to 
the  public  use  within  the  first  year  after  the  formation  of 
the  new  partnership ;  and,  by  the  way,  with  reference  to 
the  case  I  have  taken  leave  to  put, — with  reference  to  the 
case  of  a  private  commercial  house, — I  mean  the  case  of 
the  agent  B.  succeeding  the  agent  A.,  and  suppose  the 
agent  B.  said,  at  the  end  of  twenty-four  years, ''  YoU 
must  look  to  my  predecessor  in  office,  who  quitted 
twenty-four  years  ago,  and  he  will  talk  to  you  about  that 
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18d5«  9H."— Why,  it  would  be  thought  ridiculoos.  The  an- 
B,p,rt«  ^^^^  ^  ^^^  would  be»  "  No  action  at  law  will  lie  i^aiost 
him  now;  and  the  presumption  is,  that  you  have  receiYed 
that  balance  which  he  held  of  mine  twenty-four  years 
ago,  when  you  succeeded  him  in  office."  That  is  the 
legitimate  presumption,  according  to  my  opinion^  and 
according,  as  I  apprehend,  to  all  the  rules  of  eiidence 
to  be  applied  by  a  court  of  law  or  equity,  or  by  a  jury* 
If  the  counsel  were  to  go  before  a  jury  and  put  the  ques- 
tion on  that  ground,  I  cannot  but  think  they  would  be 
held  to  put  it  on  a  fair  ground,  if  they  said,  *'  We  rest 
upon  the  presumption  that  you  took  in  and  had  that 
balance  of  the  agent's  account  when  you  succeeded  to  it, 
and  gave  no  notice  that  there  was  any  de&ult ;  and  the 
burthen  of  proof  therefore  is  upon  you  to  show  that  there 
was  that  balance,  for  which  you  are  not  chargeable."  It 
is  clear,  that  the  accounts  of  the  Crown  have  been  kept 
for  twenty-five  years  before  this  bankruptcy,  as  against 
these  two,  for  the  whole  money,  there  is  no  doubt  about 
that.  It  is  impossible  to  doubt  that,  for  twenty-four 
years,  the  public  accounts  were  kept  as  against  these 
two  bankrupts  for  the  entire  amount,  whatever  it  might 
be.  Then  when  the  Crown  has  kept  that  account,  is 
not  this  an  answer  sufficient  in  the  mouth  of  O.  ^Boss's 
representatives  ?  '*  You  come  to  us  now  at  the  end  of 
fifty  years,  when  you  have  been  dealing  with  the  suc- 
cessors of  CMoss,  on  the  credit  of  their  being  accounta- 
ble for  that  sum  of  91,879^  All  evidence  is  lost»"  they 
would  say;  but  will  any  human  being  in  his  senses 
believe  that  if  I  went  out  a  public  de&ulter  to  the  amount 
of  91,879/.,  my  successors  would  never  take  any  notice 
of  it,  or  call  me  to  account  for  it  ?  ^^  You  must  take  it," 
they  would  say,  ^^  that  it  was  blended  in  some  shape  or 
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Other,  equivalent  to  its  full  amount  in  the  accounts  pass^  1835. 
ing  from  the  one  Ann  to  the  other ;"  or,  to  use  a  very  t^Tpiifto 
appropriate  expression  in  Lord  Pabnerston's  letter, 
**  the  money  passed  into  the  agency,  in  the  year  1780  $ 
as  between  JRass  and  Chrayg  and  Gray  and  Ogihie,  it 
passed  into  the  agency; — it  was  recognized  as  being 
passed  into  the  agency  for  25  years  before  the  bank- 
ruptcy— it  was  treated  as  having  passed  into  the  agency 
by  the  oflBcers  of  the  government,  and  never  treated 
otherwise  by  the  bankrupts  themselves."  In  that  state 
of  things,  it  seems  to  me,  that  the  oiScers  of  the  Crown 
are  not  bound  to  look  to  the  estate  of  O.  Boss  for 
the  91,879/.,  or  any  part  of  the  balance  which  at  the 
end  of  25  years  they  have  charged  against  their  agents, 
with  whom  they  have  kept  accounts  to  the  amount 
doubtless  of  millions. 

Then  the  last  ground  on  which  this  claim  to  the  proof 
is  resisted,  is  put  upon  the  subsequent  proceedings,  as 
they  are  called,  of  the  Crown ;  and  the  Crown  is  spoken 
of  as  if  it  were  an  individual  who  must  at  one  particular 
time,  by  a  single  act  of  volition,  have  agreed  to  transfer 
the  account.  I  apprehend  that  there  was  no  contract  or 
agreement  upon  the  subject,  but  it  was  taken  for  granted 
by  all  the  parties ;  nor  can  I  find  there  was  any  con- 
tract between  the  Crown  and  the  first  firm,  except  this, 
that  the  Crown  trusted  the  agents  with  the  money  to  be 
applied  to  the  public  use,  and  they  contracted  to  apply 
the  money  they  received  to  the  use  of  the  public.  That 
is  the  only  contract  I  can  find  in  the  evidence  before  us 
as  subsisting  between  the  Crown  and  G.  Rosi,  in  the 
first  instance,  and  his  partner  Gray.  There  was  no 
contract,  therefore,  of  debt,  it  was  a  contract  of  agency, 
more  properly  speaking.    The  contiract  wasy  that  the 
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lSd5.  Crown  entrusted  Ross  and  Gray  with  the  custody  of 
£jj  parte  nearly  100^0002.^  to  be  applied  to  the  public  use. 
Having  made  that  contract,  the  Crown  afterwards 
allowed  it  to  be  shifted,  namely,  the  contract  of 
agency ;  and  the  Crown  recognized  and  permitted  that 
the  contract  to  apply  the  91,879/.  to  the  public  use, 
should  be  transferred  to  Gratf  and  Ogilvie ;  accordingly 
Gray  and  Ogilvie  wiere  recognized  as  the  authorized 
agents  to  apply  that  sum  of  money  to  the  public  use. 
That  is  the  contract,  and  the  only  one  that  I  can  dis- 
cover. The  office  of  agent  was  first  held  by  A.  and  jB., 
and  in  the  second  instance  by  JB.  and  C,  and  the  change 
of  the  officer  was  recognized  and  sanctioned  by  the  go- 
vernment. 

Then,  with  regard  to  the  subsequent  proceedings, 
it  is  said,  that  the  officers  of  the  Crown  have  claimed 
this  money  recently  from  the  representatives  of  G.  Ross, 
who  was  the  original  party  from  whom  the  money 
was  due  ;  but  they  explain  this  distinctly,  because, 
they  say,  ^*  we  had  our  information  from  you ;  it  is  you, 
the  assignees,  who  have  overhauled  the  accounts  of  the 
bankrupts,  and  from  that  research  you  have  drawn  out 
a  result  which  was  never  known  to  us,  and  which,  you 
say,  was  never  known  to  any  human  being  before  you 
made  the  discovery,  20  years  after  the  bankruptcy,  that 
the  balance  against  the  old  firm  was  this  91,879/." 
Why,  then,  upon  the  faith  of  that  information,  and  at 
tiie  suggestion  of  the  assignees,  the  officers  of  the  Crown 
called  the  representatives  of  6.  Ross  to  account  ?  It  is 
not  like  a  case  where  a  party  must  know  what  he  ac- 
quiesced in,  and  .what  he  has  been  doing,  and  so  on  ; 
and,  as  I  said  before,  talking  of  the. Crown  as  if  it  was  a 
thinking  beiog,  that  had  been  acting  from  the  beginning 
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to  the  end.  The  succeeding  officers  of  the  Crown,  from  ISS5. 
time  to  time,  do  not  know  exactly  what  has  been  going  ^  parte 
on,  particularly  when  you  take  into  consideration  the 
confusion  in  which  the  public  accounts  were;  but  the 
officers  of  the  Crown,  acting  on  the  information  they 
received  from  the  assignees,  try  if  they  can  recover  any 
of  this  money  from  the  representatives  of  G.  Moss, 
They  are  now  satisfied,  as  their  counsel  states,  that  it  is 
in  vain,  under  all  the  circumstances  which  by  degrees 
have  come  to  their  knowledge,  to  seek  any  thing  from 
those  representatives ;  for  G.  Moss,  in  all  probability, 
would  have  a  distinct  answer  by  saying,  "  It  is  fifty  years 
ago  and  upwards,  all  the  burthen  of  proof  is  upon  you, 
all  the  presumption  of  law,  reason;  and  common  sense 
are  with  me.  Then  why  stir  up  a  stale  demand  of  this 
kind  against  me  ?  if  you  do,  the  burthen  of  proof  is  upon 
you."  But  then,  on  the  other  hand,  with  regard  to  the 
subsequent  proceedings,  it  is  answered  by  what  has  been 
read  firom  the  report  of  what  the  assignees  have  said; 
Binding  neither  party,  however,  by  what  they  had  said,- 
but  looking  to  the  acts  of  the  parties*  from  which  alone 
we  can  draw  our  inference,  it  seems  to  me  that  there 
was  full  assent,  and  an  undertaking  to  be  accountable 
for  what  balance  was  in  the  hands  of  the  firm  i  as  soon 
as  Ogilvie  took  a  part  in  that  concern  he  succeeded  to 
the  agency  with  all  its  benefits  and  advantages,  and  took 
it  up  as  it  then  was.  He  succeeded  to  a  public  employ- 
ment with  a  balance  in  hand  in  the  books  of  that  concern, 
and  he  took  the  employment,  as  it  seems  to  me,  subject 
to  all  that  liability. 

Erskine,  C.  J. — There  is  one  point  which  I  omitted 
to  notice  in  the  argument  of  Mr.  Wtghtman,  which  I 
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1  ^S5.  will  say  a  few  words  on^  lest  it  should  appear  that  I  have 
'Exwttt  ^^^  taken  it  into  consideration,  and  that  is,  with  reference 
to  the  subject  of  appropriation.  I  take  it,  that  this  case 
is  very  distinguishable  from  the  ordinary  case  of  a 
banker;  for  there,  a  person  paying  money  into  his 
banker's  hands,  is  said  to  pay  it  in  generally,  and  if  he 
does  not  direct  it  to  be  paid  specifically,  it  is  applied  to 
the  first  item  of  the  account.  I  take  it,  that  here  the 
money  was  not  paid  into  the  hands  of  these  agents,  as  a 
customer  pays  money  into  his  banker's  hands,  but  that  it 
was  paid  in  specifically  for  particular  regiments,  and  for 
a  particular  time. 

Bir  J.  Ross. — I  do  not  think  it  necessary  to  deUun 
the  Court  by  saying  many^  words  upon  this  case,  because 
the  principles  by  which  it  must  be  governed  have  been 
too  long  and  too  well  settled  by  decisions,  both  in  courts 
of  law  and  equity,  to  leave  any  thing  to  be  decided  be- 
yond the  mere  question  of  feet ;  which  is  just  simply 
this,  whether,  when  Mr.  Rou  retired  from  the  partner- 
ship, the  debt  in  question  was  by  jRom  and  Gray  trans- 
ferred as  a  debt  due  from  them  to  the  Crown,  and  whe- 
ther it  was  by  the  Crown  adopted  as  a  debt  due  from 
JRoss  and  OgUvie\  and  whether,  by  consequence,  the 
separate  estate  of  Ross^  or  the  joint  estate  of  JfZosv  and 
Ogilvie,  was  liable.  Now  upon  the  question  of  proof,  I 
am  of  opinion  that  it  would  be  wrong  to  conclude  any 
rights  either  of  the  parties  may  have  against  the  separate 
estate  of  Ross,  either  by  holding  the  proof  of  the  debt  to 
be  admissible,  or  by  rejecting  it.  The  principle  on 
which  we  interpose  is  the  principle  of  claim,  and  is  refer- 
able to  protection,  and  nothing  more.  The  statement 
that  this  Court  has  not  admitted  the  proof,  must  be 
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understood  as  being  put  no  higher  than  on  a  principle  18S5. 
of  protection ;  and  without  reference  to  what  the  ulti-  Eiparie 
mate  decision  between  these  parties  may  be,  we  have  Sandham. 
thought  it  right  to  interfere  for  their  protection  by  allow- 
ing this  as  a  claim  only.  It  would  be  obvious  that  the 
essential  question  in  this  case  is  a  very  beneficial  and 
operative  one,  how  far  proof  is  to  be  made  against  the 
assets  of  these  gentlemen ;  but  one  essential  question, 
which  could  only  adequately  be  disposed  of  by  having 
the  parties  here,  would  be,  whether  or  not  the  estate  of 
Moss  was  released  as  to  this  debt  ?  We  have  no  mode 
of  bringing  them  here,  and  the  extent  of  our  jurisdiction 
is  only  an  incidental  mode  of  ascertaining  that  fact;  and 
most  injudicious  would  it  be,  for  this  Court  to  hold  at 
once,  that  this  proof  is  admissible  against  the  joint  assets 
of  Ross  and  Ogilvie,  when  at  the  same  time  the  question 
might  be  gone  on  with  in  the  Court  of  Session,  where  it 
might  be  held  that  the  estate  of  Ross  only  was  liable,  on 
a  state  of  fiicts  which  we  have  not  the  jurisdiction  or 
means  to  dispose  of.  The  regular  and  proper  mode,  as 
it  appears  to  me,  would  be  for  the  Crown  to  put  the 
assignees  in  a  condition  to  meet  that  state  of  things,  by 
arming  them  with  the  authority  of  Uie  Crown,  with  a 
view  to  throw  the  burthen  upon  Ross's  estate.  It  has 
ever  been  the  practice  in  bankruptcy,  and  appears  to  me 
to  be  a  most  proper  rule  to  give  protection  to  insolvent 
estates.  It  does  not  follow,  nor  am  I  prepared  to  say, 
neither  do  I  wish  to  say,  that  if  the  parties  fail  in  assert- 
ing their  right  in  Scotland,  the  Crown  is  to  prove  this 
debt :  but  if,  on  the  other  hand,  the  right  as  against  G. 
Rosses  estate  is  established,  it  will  go  to  do  away  with 
the  question  of  proof.  We  can  make  no  order  upon  the 
Lords  of  the  Treasury,  but  the  only  mode  is,  that  the 
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1635.  assignees  should  be  put  by  those  parties  in  such  a  situa- 
ETptrto  ^^^  ^^  ^^  ^^®  litigation  in  Scotland,  as  will  enable  them 
Sandbam*  iq  prosecute  the  claim  against  G.  Ross's  estate,  and  then 
the  assignees  being  so  clothed,  the  claim  should  be  limited 
to  91 ,879/. ;  or,  if  it  is  more  convenient,  that  sum  might  be 
set  apart.  The  principal  difficulty  is  to  know  the  right 
mode  of  trying  this  question,  protecting  it  from  all  the 
consequences  which  might  arise  if  we  either  allowed  or 
rejected  this  proof.  The  mode,  however,  on  which  it 
strikes  me  this  claim  ought  to  be  dealt  with  is,  not  to 
leave  it  as  a  claim,  but  to  reserve  it  for  further  directions. 
Without  our  imposing  any  terms  on  the  parties,  you  will 
arrange  the  best  mode  to  put  the  assignees  in  the  most 
complete  situation  possible  to  try  the  question  in  Scot- 
land ;  and  then,  in  the  meantime,  the  claim  can  be  re^ 
served  for  further  directions. 

The  petition,  therefore,  stood  over  for  further 
directions  to  abide  the  event  of  the  Crown's 
proceedings  in  Scotland  ^  and  the  order,  it 
was  agreed,  should  be  arranged  out  of  Court 
as  to  the  manner  in  which  that  suit  should  be 
prosecuted. 
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ABATEMENT. 

Defendant,  after  putting  in  his 
answer,  became  bankrupt.  Plaintiff, 
before  assignees  were  brought  before 
Court,  obtained  an  order  to  refer  the 
answer  for  scandal  and  impertinence  : 
— Held,  that  order  was  regular. 
Booth  V.  Smith,  5  Sim.  639. 

ACCOUNTANT-GENERAL  IN 
BANKRUPTCY. 

Appointment  of,  and  duties.  5 
&  6  FT.  4.  c.  ft9.  8.  3,  4,  &c. 

And  see    General   Orders,     31 

VOL.  IV. 


October  1 835.     4  Dea.  &  Chit.  682 
to  691. 

ACCOUNT. 

See  also  Assignees'  Accounts — 
Partnebs. 
An  uncertificated  bankrupt  can- 
not petition  that  his  assignees  may  be 
ordered  to  account,  without  alleging 
that  his  estate  will  produce  a  sur- 
plus, afler  paying  20s.  in  the  pound. 
Ex  parte  and  re  Ryley^  1884,  4 
Dea.  &  Chit.  50. 

Ailer  there  has  been  a  change 
3m 
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Acqiutsccnce, 


of  assignees,  and  a  long  period  of 
time  has  elapsed,  the  Court  will  not 
refer  the  accounts  of  the  assignees 
for  examination,  for  the  purpose  of 
charging  the  new  assignees  wi$|i  the 
default  of  the  former  assignees.  Ex 
parte  Richards^  re  Trevor,  1835.  4 
Dea.  &  Chit.  183  ;  S.  C.  2  M.  &  A. 
75. 

Although  the  petitioning  credi- 
tor is  not  entitled  to  au  order  on  the 
assignees  to  pay  the  amount  of  his 
costs  hefoce  th^y  hav«.  rtecaived 
money  under  the  fiat,  he  i&  neverthe- 
less entitled  to  an  inquiry,  whether 
any  assets  have  been  received  by  the 
assignees.  Ex  parte  Abram^  re  Dunna, 
1835.     4  Dea.  &  Chit.  401. 

ACCOUNT  SETTLED  AND 
STATED. 
Commissioners  cannot  open  au- 
dited accounts  of  assignees  without 
permission  of  Court  of  Review.     Ex 
parte  Benham,  re  BramweU,  2  M.  & 

A.  272. 

Aji  entry  ia  a^nkrupt's  exami- 
nation of  a  certain  sum  being  due 
to  A,f  is  evidence  of  an  account 
stated  between  them*  and  is  a  suffi- 
cient acknowledgment  to.taka  the  ca9e 
out  of  the  statute  of  limitations. 
But  in  aQ  a9,tiQn  by  an  attorney  for 
business  done,  for  which  qo.  signed 
bills  had  been,  delivered  in  pursuance 
of  the  statute,  an  admission  by  the 
defendant,  in  an  examination  before 
the  Commissioners  under  a  commis- 
sion of  bankrupt  since  superseded, 
that  the  sum  claimed  was  due>  is 


not  sufficient  evidence  to  support  a 
count  upon  an  account  stated. 

The  plaintiff,  after  being  non- 
suited, took  out  a  fiat  in  bankruptcy 

,  against  the  defendant : — ^The  Court 
refused  to  allow  the  proceedings  to 
be  stayed  without  costs,  on  a  sugges- 
tion that  the  case  was  within  the  6  G, 

.4^  q.  1.6^  s.  59..  Eiqke  v.  Nokes^  4 
Mt  &  Scott,  585 ;  S:  C.  1  Moody, 
359. 

ACQUIESCENCE. 
See  also  Consent. 

After  repeated  acts  of  acquies- 
cence of  the  bankrupt  in  the  validity 
of  a  commission^  and  the  dismissal 
of  a  former  petition. by  him  to  the 
Lord  Chancellor  tq  &uper8e4e  it,,  the 
Court  will  restrain  him  from  brin^^ing 
actions  agwnst  his  assignees.  Ex 
parte  White,  re  Britten,  1835.  4 
Dea.  &  Chit.  279 ;  S,  C.  2  M.  &  A. 
104. 

Upon  very  slight  circumstances 
of  acquiescence,  and  where  the  bank- 
rupt has  lain  by  for  2^  years  without 
taking  any  active  steps  to  upset  the 
coipmission,.  this  Court  will,  upon 
petition  of  assignees  and  a  purchaser 
up4er  the  copamission^  grant  an  in- 
junction to  restrain  actions  com- 
menced by  tlie  bimkrupt  against  pur- 
chasers under  the  commission.  Ex 
parte  Davy,  re  Chambers,  1834.  4 
Dea.  &  Chit.  322 ;  S.  C.  1  M.  &  A. 
283. 

In  1780  A.  and  B.  were  part- 
ners as  army  agents,  having  been  in 
the  habit  of  receiving  money  from 
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the  goveitittient  for  tbe  pay  of  certain 
regiments.     In   that  year  A.  retires, 
and  B.  and  C  carry  on  the  husiness 
as  before,  but  without  coming  to  any 
account  with  the  Crown^  and   witJi- 
out  any  account  whatever  being  taken 
of  the  liabilities  of  the  firm  of  A. 
and  B.  at  the  time  of  ^.*s  retiring. 
In   1783^   B.  &  C.   are  required  by 
the   government  to  render    the    ac- 
count of  monies  issued  for  the  several 
regiments   during  the  period  of  the 
existence  of  the  firm   of  A,  and  B. 
and   of  B.    and    C,   which  they  do 
without  any  break  appearing  in  them 
at  1780,  when  A.  retired.     But  the 
accounts  rendered   do   not  state  any 
debtor  and  creditor  account  as  be- 
tween the  respective   firms  and   the 
Crown,  but   show   simply  the   sums 
issued  in   respect  of  each  regiment, 
and   how   they  have    been    applied. 
On  the  formation  of  the  firm  of  B. 
and   C,   the  old  ledgers   are   used ; 
there  was  no   agreement  to   take  to 
the  liabilities  of  ^.  and  6.,  and  every 
thing  is  carried  on  in  the  same  man- 
ner as  before  til!  1 783,  when  the  23 
Geo.    S,   c.    80.    was   passed,  which 
directs  that  an  estimate  is  to  be  thence- 
forth prepared  of  the  amount  which 
will  be  required  for  the  purposes  of 
the   army;    that  the   amount   is   to 
be    paid  from  time  to  time  into  the 
bank ;    that   the    paymaster    of  the 
forces    is    to    communicate    to    the 
Secretary  at  War  the  sums  that  will 
be  required  for  the  purposes  of  the 
different  regiments;  that  the  agents 
of    the  different    regiments    are    to 
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communicate  to  the  Secretary  at  War 
the  sums  that   will  be   required   for 
the  different  regiments,  and  an  issue 
is  then  made  to  the  agent  for  the 
particular    purposes  of    those    regi- 
ments, and  annual  accounts  were  re- 
quired to  be  rendered  by  the  several 
agents.    Upon  this  footing  matters  are 
carried  on  till    1804,    when   B.   and 
C,  became  bankrupts,  and  a  balance 
of   150,000/.   is  found   due    to    the 
Crown ;  and  in  1 820,  and  not  before, 
it  is  found  that  91,000/.,  part  of  the 
1 50,000/.  was  due  at  the  time  of  the 
retirement  of  A,    Semble,  under  these 
circumstances,  that  B,  and  C.  could 
not  be  presumed  to  have  adopted  the 
debt  of  A,  and   B.,   and  that  the  go- 
vernment could  not  be  presumed    to 
have  assented  thereto  had  such  adop- 
tion existed  3  and,  consequently,  that 
the  government  had  no  right  to  prove 
the  entire  sum  of   1 50,000/.   against 
B,  and  C's  estate.    (Cross,  J.  distent.) 
But  it   also  appearing   that   the  as- 
signees had,  by  proceedings   in  the 
Court  of  Session  in  Scotland,  treated 
the  91,000/.  as  due  from  their  estate, 
and  the  government  having,  on  the 
other  hand,  sued  the   representatives 
of  A,  in   Scotland  (subsequently  to 
the  discovery  of  the  balance  being 
due)  so  as  to  charge  A.  alone  as  the 
debtor,  a  claim  was  permitted  to  be 
entered  till  the  result  of  the  Crown's 
proceedings,   which  were  still  pend- 
ing, against  the  representatives  of  A. 
was  ascertained.     Ex  parte  Sandham^ 
4  Dea.  &Chit.  818. 

Clat/ton's  Case  discussed.     Id. 
3m2 
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ACTION. 

Where  a  plaintiff  becomes  bank- 
rupt before  the  trial  of  a  cause,  the 
defendant  cannot  apply  for  security 
for  costs  til]  Le  has  ascertained  that 
the  assignees  have  resoWed  to  pro- 
ceed with  the  action. 

A  plaintiff  declared  in  time  to 
go  to  trial  at  the  sittings  in  Michael- 
mas term,  had  not  two  orders  for 
time  to  plead  been  obtained.  As  the 
**  uitud  terms**  were  imposed,  via. 
inter  alia,  the  accepting  short  notice 
of  trial,  the  plaintiff  might  still  have 
gone  to  trial  at  the  sittings  after  that' 
term,  but  did  not.  On  the  10th 
January  he  appeared  in  the  Gazette 
as  a  bankrupt,  and  on  the  29th  the 
issue  was  delivered : — Held,  that  an 
application  for  security  for  costs  from 
the  assignees,  made  on  the  81  st 
January,  was  in  time.  WaUnnsham 
y.  Marshall,  4  Tyr.  993. 

In  an  action  by  a  bankrupt 
against  his  assignees  to  try  the  va- 
lidity of  his  commission  : — Held,  that 
the  assignment  having  been  lost  be- 
fore it  had  been  entered  of  record 
pursuant  to  6  Geo.  4.  c.  16.  s.  96. 
secondary  evidence  of  its  contents 
might  be  given.  Giles  v.  Smith,  1 
Cromp.  Meeson  &  Roscoe,  462  ; 
S.  C.  5  Tyr.  15. 

In  an  action  by  assignees  of  a 
bankrupt,  admissions  of  their  title  as 
assignees  by  the  defendant  in  letters 
addressed  to  the  solicitor  to  the  com- 
mission and  to  one  of  the  assignees, 
are  primd  facie  evidence  of  title,  so  as 
to  dispense  with  strict  proof,  though 


there  is  a  plea  denying  the  title  of 
the  plaintiffs  as  assignees,  and  notice 
to  dispute  has  been  given.  IngUs  v. 
Spence,  1  Cromp.  Meeson  &  Ros- 
coe, 432 ;  S.  C.  5  Tyrw.  8. 

In  an  action  brought  by  the  syn- 
dics of  a  French  bankrupt  upon  aix 
arbitral  sentence  and  ordonnance, 
whereby  the  defendant  was  adjudged 
to  pay  the  bankrupt  a  sum  of  money : 
Held,  that  two  out  of  three  syndics 
of  a  French  bankrupt  may  sue  witb« 
out  naming  the  thirds  or  stating  that 
the  Juge  Commissaire  has  authorized 
the  suit,  such  appearing  to  be  the  rule 
in  France.  Qimbtt,  whether  the  objec- 
tion to  the  non-joinder  of  the  third 
syndic  could  be  taken  on  the  plea  of 
fit/  debet  9  Jlivan  v.  Fumhal^  1 
Cromp.  Meeson  &  Roscoe,  277 ; 
S.  C.  4  Tyrw.  751. 

If  in  trover  by  the  assignee  of 
a  bankrupt,  the  plaintiff's  title  as 
assignee  be  put  in  issue,  the  fiat  of 
bankruptcy  inroUed,  the  certificate  of 
the  appointment  of  the  plaintiff  as 
assignee  inrolled,  and  the  appoint- 
ment itself  also  inrolled,  are  sufficient 
proof  that  the  plaintiff  is  assignee. 
Scott  V.  Tkomat,  6  C.  &  P.  611. 

Depositions  of  deceased  witnesses 
taken  before  Commissioners  of  bank- 
rupt on  the  opening  of  a  commission^ 
and  subsequendy  inrolled  by  the  as- 
signees afterwards,  pursuant  to  the 
6  &.  4.  c.  16.  s.  96.,  are  not  admis- 
sible in  evidence  against  the  assignees 
acting  under  the  commission,  in  an 
action  brought  by  the  bankrupt 
against  such  assignees,  for  the  pur- 
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p08e  of  disputing  the  validity  of  the 
commission.  Chambers  v.  Bcmoiconi^ 
1  Crom.  M.  &  R.  347. 

The  declarations  of  the  petition- 
ing creditor  (since  dead)  made  after  the 
commission,  are  not  evidence  against 
the  assignees,  in  an  issue  to  try  whe- 
ther the  commission  was  concerted 
between  the  petitioning  creditor,  the 
bankrupt,  and  the  attorney.  Har- 
wood  V.  Keys^  1  Moody  &  Rob.  S04. 

In  trespass,  defendants,  after  al- 
leging that  M,  had  been  declared  a 
bankrupt,  and  that  they  had  been  ap- 
pointed his  assignees,  justified  taking 
goods  as  belonging  to  them  in  their 
capacity  of  assignees :  plaintiff  re- 
plied that  the  goods  belonged  to  him 
and  not  to  defendants : — Held,  that 
upon  this  issue  it  was  not  incumbent 
on  defendants  tp  give  formal  proof  of 
M .'s  bankruptcy  and  their  appoint- 
ment as  assignees.  Jones  v.  Brown, 
1  Bing.  N.  C.  484 ;  S.  C.  I  Scott, 
4,55. 

Where  a  new  petitioning  creditor's 
debt  has  been  substituted  under  the 
atat.  6  G.  4.  c.  16.  s.  18.  it  is  suf- 
cient  to  prove  the  petition  to  the 
Chancellor,  for  the  substitution  of 
the  new  debt — the  Chance]lor*8  order 
referring  the  sufficiency  of  the  debt, 
&c.  to  the  Commissioner — ^and  the 
finding  of  the  Commissioner  thereon. 
It  is  not  necessary  to  produce  the 
Chancellor's  order  confirming  such 
finding.  Batchelor  v.  Vyse^  I  Moody 
&  Rob.  331. 


ACT  OF  BANKRUPTCY. 

On  a  deposit  of  a  policy  of  as- 
surance by  way  of  equitable  mort- 
gage, the  onus  does  not  lie  on  the 
mortgagee  to  show  that  notice  of  the 
deposit  was  given  to  the  office  before 
the  act  of  bankruptcy,  but  with  the 
assignees,  to  show  that  it  was  not. 
Ex  parte  and  re  Stevenst  1834.  4 
Dea.  &  Chit.  1 1 7. 

The  bare  neglect  to  keep  an  ap* 
pointment  to  meet  a  creditor,  does 
not  amount  to  an  act  of  bankruptcy. 
Ex  parte  and  re  Lavender,  1834.  4 
Dea.  &  Chit.  484. 

A  bankrupt,  pending  a  negotia- 
tion for  the  loan  of  money,  is  arrested 
in  the  country  and  discharged  on  bail. 
He  at  the  time  promises  to  meet  the 
creditor  and  his  solicitor  on  the  fol- 
lowing day;  however,  he  goes  to 
London,  in  order  to  procure  part  of 
the  loan,  and  therewith  to  pay  the 
creditor  the  debt  instead  of  giving 
security.  He  writes  to  the  solicitor 
stating  the  fact  and  its  object,  and 
promises  to  return  in  a  day  or  two 
and  pay  the  debt.  He  is,  however, 
detained  longer  in  London,  Ifond  fide, 
upon  the  negotiation: — Held,  that 
evidence  of  the  intent  to  delay  his 
creditor  was  rebutted,  ^j:  parte  nnd 
re  Lavender,  1834.  4  Dea.  &  Chit. 
484. 

Single  act  of  buying  and  selling 
by  farmer,  with  evidence  of  intent  to 
continue,  sufficient  act  of  bankruptcy. 
Ex  parte  and  re  Lavender,  1 834.  4 
Dea.  &  Chit.  487. 

Qucere,      Whether    an   act  of 
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bankruptcy,  by  denial  of  the  debtor 
to  the  cestui  que  trust,  is  good  to 
support  a  fiat,  the  trustee  being  the 
proper  party  to  demand  and  receive 
the  debt?  Per  Sir  G.  Rote,  Ex 
parte  Gray,  4  Dea.  &  Chit.  778; 
S.  C.  2  M.  &  A.  ZS3. 

New  fiat  issued  on  petition  of 
same  petitioning  creditor  before  time 
for  opening  had  expired,  he  having 
been  unable  to  prove  act  of  bank- 
ruptcy before,  but  one  having  been 
since  committed.  Ex  parte  Lewellyn, 
re  iVilliamt,  2  M.  &  A.  298. 

A  trader  and  soap  manufacturer 
being  indebted  to  his  bankers  in  a 
sum  of  IS,  147/.  assigned  to  them  liis 
leasehold  property,  with  all  his  en- 
gines, machines,  &c.  stock  in  trade 
and  ellects  upon  the  same,  in  order 
to  secure  as  well  money  then  due, 
as  money  to  be  thereafter  due  from 
him  to  them  on  the  balance  of  his  ac- 
count. The  bankers  had  a  power  to 
sell  the  whole  property  assigned, 
including  a  policy  of  insurance  on  the 
life  of  the  trader ;  but  he  was  at 
liberty  to  remain  in  possession  till 
de&ult  made  in  payment.  At  the 
time  of  executing  the  assignment,  the 
trader  was  possessed  of  other,  pro- 
perty worth  18,000/.  which  was  not 
covered  by  it.  The  trader  having 
become  bankrupt,  his  assignees  sued 
to  recover  the  property  assigned; 
but  the  jury  found  that  the  deed 
was  executed,  not  in  contemplation 
of  bankruptcy,  but  with  intent  to  give 
the  defendants  the  means  ol  taking 
possession  of  the    propes&j^  ii)  the 
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event  of  bankruptcy: — Held,  that  the 
assignment  was  good,  and  did  not 
amount  to  an  act  of  bankruptcy. 
Carr  v.  Burdiss,  5  Tyr.  136;  S.  C, 
1  Crom.  M.  &  R.  443,  782. 

Upon  an  issue  whether  or  not  a 
trader  had  committed  an  act  of  bank- 
ruptcy on  or  before  the  5th  March, 
letters  written  by  him  on  the  16th 
January  to  the  holders  of  the  bills  to 
become  due  in  February,  praying  for 
time,  were  held  admissible  for  the 
purposeofshowinghimtobeinem- 
tiarrassed  circumstances,  and  as  tend- 
ing to  give  a  colour  to  his  absenting 
himself  from  his  home  and  business 
from  the  16th  February  to  the  9th 
March.  Smith  v.  Cramer,  1  Scott, 
541 ;  S.C.I  Bing.  N.  C.  585. 

Personal  property  may  be  trans- 
ferred for  a  sufficient  consideration, 
without  writing,  if  the  possession  be 
also  transferred ;  and  a  debtor  may 
prefer  one  creditor  to  another,  if  the 
debtor  be  not  a  trader ;  but  if  he  be 
a  trader  he  cannot  prefer  one  creditor 
to  another,  unless  he  be  pressed. 
A  fraudulent  delivery  of  goods  by  a 
trader  will  be  of  itself  an  act  of 
bankruptcy.  A  delivery  of  goods  to 
one  to  wliom  no  debt  was  due  would 
be  such  a  fraudulent  delivery ;  and 
the  delivery  would  likewise  be  fraudu- 
lent, though  a  debt  was  due,  if  the 
transfer  of  the  goods  was  made  volun- 
tarily, and  in  contemplation  of  bank- 
ruptcy. Scott  v.  Thomas,  6  C.  &  P. 
611. 

Where  a  trader  assigned  by  deed 
all  his  property  in  trust  for  the  bene- 
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fit  of  his  cteditors : — Held,  that  H 
was  an  act  of  bankruptcy  under  6 
O.  4«  tr.  16.  s.  8.,  although  in  so 
doing  he  did  not  intend  to  defeat 
or  delay  his  creditors,  as,  that  being 
the  necessary  consequence  of  the 
assignment,  he  mnst  in  law  be  taken 
to  havB  intended  it.  Staoart  v. 
Moody,  1  Crort.  M.  k  R.  777. 

The  declarations  of  a  trader  tnad^ 
shortly  after  an  absence,  are  not  ad- 
missible to  pVove  such  absence  an 
act  of  bankruptcy.  Sembk,  That 
a  breach  of  ah  appointment  by  a 
tradet  to  call  at  his  creditor's  house 
10  pay  a  debt,  is  not  an  act  of  b^k- 
ruptcy.  Lees  v,  Mdrion^  1  Moody 
t&  Rdb.  210. 

ADJOURNMENT,  SINE  DIE. 

Where  the  bankrupt  petitions 
for  a  supersedeas,  with  the  consent 
of  creditors*  and  it  appears  that  the 
Commissioners  have  adjourned  his 
last  examination  tine  die^  the  Court 
will  not  supersede  without  knowing 
the  reason  of  such  adjournment.  Ex 
parte  Gudge  re  Gudge^  1834.  4 
Dea.  &  Chit.  3^8 ;  5.  C.  1  M.  &  A. 
^41. 

ADJUDICATION. 
See  also  Rsversino  Adjudication. 

Upon  ptimd  facie  case,  vivd  voce 
examination  ordered  and  advertise- 
ment of  adjudication  postponed.  Et 
parte  and  re  Lavender ^  1 834.  4  Dea. 
&  Chit.  486. 

Commissioners  recommended  to 


hear    counsel   against    adjudication. 
Re  Watker,  2  M.  &  A.  267. 

ADMISSIONS. 

Although  no  evidence  of  trading, 
on  proceedings  fiat  Will  not  be  super- 
seded if  bankrupt  admitted  to  peti- 
tioning creditor  tliat  he  was  a  trader. 
Ex  parte,  and  re  BaHey,  2  M.  &  A. 
86. 

AbVANCING  ANb  ADJOUftN- 
ING  PETITION. 

See  Petition  Advancing,  &c. 

AFFlDAViTS, 

Generally. 

Affidavits  referred  for  scandal 
Ob  motion  of  course.  Ex  parte 
Hetkerington,  re  Glos^op,  1833.  4 
Dea.  &  Chit.  217. 

Motion  t'o  confirm  report  as  to 
scandal  in  affidavits,  is  a  motion  of 
course.  Ex  parte  Hetkerington,  re 
Otosst^,  iB34.     4  Ded.  &  Chit.  223. 

A  cross-petition  by  the  bank- 
rupt for  allowance  of  the  certificate, 
will  not  be  advanced  on  motion  of 
course,  petiding  the  refbrentie  for 
scandal,  of  afildavits  filed  ill  answer 
to  the  petition  io  st£&y  the  certificate, 
on  the  ground  that  the  Isltter  petition 
was  improperly  served.  Ex  parte 
Hetkerington,  re  Glossop,  1833.  4 
Dea.  &  Chit.  217. 

Service  of  petitidh  tb  si^y  b^rti- 
ficate,  not  properly  supported  ^here 
affidavit  merely  states  inability  to 
serve  bankrupt  personally,  but  that 
bankrupt's    solicitor    had    acknow- 
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ledged  bankrupt  to  be  fuOy  aware  of 
petition  and  its  nature.  Ex  parte 
Levy,  re  Gloaop^  1835.  4  Dea.  8c 
Chit.  224. 

When  an  order  is  made  on  the 
hearing  of  a  petition,  that  a  party 
shall  pay  the  costs,  this  includes  the 
costs  of  an  affidavit  filed  by  the  other 
party,  although  it  was  not  read  on 
the  hearing  of  the  petition.  Ex  parte 
Sidebotham^  re  Barrwgton^  1885.  4 
Dea.  &  Chit.  141  ;  S,  C.  nom.  Ex 
parte  and  re  Earrington,  2  M.  &  A. 
72. 

Swearing, 
It  is  no  objection  that  an  aflSda- 
vit  is  sworn  before  a  Master  in  Chan- 
cery.     Ex   parte    Hetherington,    re 
Glouop,  1888.     4  Dea.  &  Chit.  221. 

Form  of. 
Affidavit  to  support  deposition 
of  proof  on  bill,  should  state  con- 
sideration.     Ex  parte  Maberfy,   re 
Young,  2  M.  ^  A.  23. 

0/  Servke. 
A  party  is  not  entitled  to  an  or- 
der on  his  petition,  on  the  default  of 
the  respondent's  appearance,  if  he  is 
not  prepared  with  an  affidavit  of  the 
service  of  the  petition,  notwithstand- 
ing the  respondent  has  given  an  un- 
dertaking to  appear.  Ex  parte  Kir- 
kaldy,  re  Holt,  1884.  4  Dea.  & 
Chit.  5%. 

Of  Proof. 
If  defective  affidavit   be    pro- 


duced, Commissioner  should  not  re- 
ject, but  only  adjourn  proof.  Ex 
parte  Maberbfy  re  Young,  2  M.  &  A. 
28. 

AGREEMENT. 

See  QJUo  AssioMEBs  Election  to 

TAKE  TO  Agreement. 

A,  deposits  with  B.,  as  a  secu- 
rity for  the  re-payment  of  a  loan  of 
money,  the  attested  copy  of  the  lease 
of  a  coal  mine  granted  to  A,  and 
four  other  persons,  as  tenants  in 
common.  The  mine  was  worked  ac- 
cording to  the  stipulations  of  certain 
articles  of  partnership,  which  con- 
tained a  proviso  that  if  any  one  part- 
ner wished  to  dispose  of  bis  share, 
the  others  should  have  a  right  of 
preemption: — Held,  (Sir  J,  Crou 
dissent,)  that  the  usual  order  could 
not  be  made  for  the  sale  of  A.'s 
share  in  this  property,  as  in  the  ordi- 
nary case  of  an  equitable  mortgage, 
it  being  necessary  that  the  partner- 
ship accounts  should  first  be  taken, 
for  the  purpose  of  ascertaining  A,*n 
share  in  the  property,  which  this 
Court  had  no  jurisdiction  to  do«  the 
other  partners  not  being  before  the 
Court.  Ex  parte  Broadbent,  re  Bar- 
ron,  1 884.  4  Dea.  &  Chit.  8 ;  S.C. 
1  M.  &  A.  635. 

A.,  B.,  and  C,  agree  to  dissolve 
their  partnership,  and  that  A.  shall 
receive  550/.  in  discharge  of  his  share 
in  the  concern,  of  which  SOL  was 
agreed  to  be  paid  at  the  date  of  the 
agreement,  and  the  remaining  500L 
by  five  several  bills  payable  at  future 
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dates.      Separate    fiats    are    issued 
against  A»y  B.^  and  C,  and  the  stock 
and  eflfects  which  originally  belonged 
to  the  firm  of  the  three,  are  taken 
possession  of  and  sold  by  the  assig- 
nee under  the  separate  fiat  against 
£. : — Held,   that   the   agreement  of 
the  dissolution  of  the  partnership  was 
executed,   and  not  executory;   and 
that  the  joint  creditors  of  A.,  B.,  and 
C,  had  no  lien  on  such  stock  and 
effects  for  the  payment  of  the  debts 
owing  to  them  at  the  time  of  A. ^8  re- 
tiring   from    the    partnership.      Ex 
parte  Clarkson,  re  FeoTy  1834.      4 
Dea.  &  Chit.  56 ;  5.  C.  2  M.  &  A.  4. 
By  the  rules  of  an  Insurance 
Company,  no  person,  except  a  direc- 
tor, was  permitted  to  hold  more  than 
two  shares  in  his  own  name,  but  no 
rule  prevented  a  person  from  being 
beneficially  entitled  to  more  than  two 
shares  by  holding  them  in  the  name 
of  another  party.     The  petitioner, 
who  was  already  the  holder  of  two 
shares,  having  purchased  two  other 
shares,  caused  them  to  be  entered  in 
the  name  of  the  bankrupt  in  the  com- 
pany's books,  with  the  knowledge  of 
one  of  the  directors  and  the  actuary. 
The  bankrupt  signed  a  declaration 
of  trust  that  he  held  the  shares  as 
trustee  for  the  petitioner,  but  no  no- 
tice of  the  trust   was  taken  in  the 
books  of  the  company,  and  he  con- 
tinued to  receive  the  dividends  on 
the  shares,  accounting  for  them  from 
time  to  time  to  the  petitioner,  up  to 
the  period  of  his  bankruptcy,  when 
the  shares  were  still  standing  in  his 


name: — Held,  that  the  shares  did 
not  pass  to  his  assignees,  as  being  in 
his  order  and  disposition  at  the  time 
of  his  bankruptcy.  Ex  parte  Wat' 
kins,  re  Kidder,  1834.  4  Dea.  & 
Chit,  87 ;  i^,  C.  1  M.  &  A.  689. 

The  bankrupt  having  a  contract 
with  the  Ordnance  Board  for  the  de- 
livery of  a  certain  quantity  of  candles, 
and  being  unable  to  complete  the 
contract,  applied  to  the  petitioner  to 
assist  him,  by  delivering  a  part  of  the 
quantity  contracted  for,  which  the 
petitioner  agreed  to  do,  provided  the 
candles  were  delivered  in  the  peti- 
tioner's own  name.  The  bankrupt 
undertakes  to  do  this,  makes  out  a 
bill  of  parcels  in  the  petitioner's  own 
name,  and  sends  his  own  waggons 
for  the  purpose  of  delivering  the 
candles  at  the  Ordnance  dep6t.  The 
official  assignee,  afler  the  bankruptcy, 
receives  from  the  Ordnance  Board 
the  price  of  the  candles  which  had 
been  furnished  by  the  petitioner : — 
Held,  that  he  was  bound  to  refund  it 
to  the  petitioner.  Ex  parte  Carlont 
re  Birks,  1 834.  4  Dea.  &  Chit.  1 20 ; 
S.  C.  2  M.  &  A.  39. 

By  a  clause  in  the  deed  of  a 
banking  company,  it  was  stipulated 
that  the  company  should  have  a  lien 
on  the  shares  of  such  proprietors  as 
were  customers  and  indebted  to  the 
bank,  and  that  no  share  should  be 
transferred  without  the  consent  of  the 
directors ;  and  an  abstract  of  these 
provisions  was  indorsed  on  the  certi- 
fi<^i(e  of  the  share  held  by  each  pro* 
prietor.     The  bankrupt  at  the  time 


878 


Annuity. 


INDEX. 


AppfuL 


of  his  bankruptcy,  was  the  owner  of 
thirty  of  these  shares,  and  had  in  his 
possession  the  certificates  of  owner- 
ship thtis  indorsed,  being  then  largely 
indebted  to  the  bank  for  advances  : 
— Held,  that  tliese  shares  did  not 
pass  to  his  assignee  under  the  clause 
of  reputed  ownership  in  the  Bank- 
rupt Act,  so  as  to  defeat  the  lien  of 
the  bank,  which  had  been  provided 
for  in  the  deed.  Ex  parte  Pfant,  re 
Bviterworih,  1835.  4  Dea.  &  Chit. 
160. 

ALLOWANCE. 

See  Bankrupt's  Allowance. 

AMENDMENT. 

See  also  Fiat,  Amendment  of. 

Fiat  amended,  by  altering  the 
description  of  one  of  the  petitioning 
creditors,  so  as  to  make  it  agree  with 
that  in  the  docket  papers.  Ex  parte 
Jervii,  re  Elliott,  1834.  4  Dea.  & 
Chit.  «7;  S.C.  1  M.  &  A.  619. 

The  Court  will  not,  on  the  appli- 
cation of  the  petitioning  creditor,  alter 
the  date  of  the  fiat  to  a  later  day,  to 
give  him  more  time  to  prove  the  act  of 
bankruptcy.  Re  Jacobs  ISS5.  4  Dea. 
&  Chit.  «77 ;  5.  C.  2  M.  &  A.  102. 

AMOUNT  OF  PROOF. 
See  Proof,  Amount  of. 

ANNUITY. 

Annuity    given    by   father    on 

daughter's  marriage,  by  a  letter  to  the 

intended  husband  in  these  words,  viz. 

'*  1  promise  you,  until  it  is  conveni- 


ent to  roe  to  do  sometliing  belter  for 
you,  to  allow  to  my  daughter  lOOJ.  a 
year,  which  you  can  have  as  you  re- 
quire :"  —  Held,  to  be  an  annuity 
during  the  joint  lives  of  the  father 
and  daughter  ;  and  though  incapable 
of  valuation  and  though  no  other  evi- 
dence of  the  genuineness  of  the  letter, 
held  to  be  provable.  Sir  J,  Crots 
dissent.,  upon  t!ie  ground  that  the 
facts  required  further  investigation. 
Ex  parte  Annandale,  re  Curtis,  1854. 
4Dea.8:  Chit.  511. 

The  instalments  of  an  annuity 
for  the  payment  of  which  a  bank- 
rupt is  surety  only,  and  which  he 
covenants  to  pay  In  case  of  the  de- 
fault of  the  grantor,  are  not,  where 
they  become  due  after  his  bankruptcy, 
provable  under  a  flat  against  the 
surety.  Thompson  v.  Thompson^  2 
Bing.  N.  C.  168. 

ANNULLING  FIAT. 
See  Fiat,  Annulling. 

ANSWER. 
Defendant,  after  putting  in  his 
answer,  became  bankrupt.  Plaintiff, 
before  assignees  were  brought  before 
Court,  obtained  an  order  to  refer 
the  answer  for  scandal  and  imper- 
tinence : — Held,  that  order  was  re- 
gular.    Booth  V.  Smith,  5  Sim.  639. 

APPEAL. 
Where  the  Commissioners  ex- 
punged a  proof,  on  the  application  of 
the  assignees,  and  the  creditor  after- 
wards succeeded  on  a  petition  to  have 
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it  restored,  the  Court  gave  him  the 
costs  of  the  petition,  as  well  as  of 
the  proceedings  before  ihe  Commis- 
sioners; making  it  an  exception  to 
the  general  rule,  that  costs  are  not 
given  against  the  decision  of  the 
Commissioners.  Ex  parte  Brooks,  re 
Moore,  1835.  4  Dea.  &  Chit.  209  ; 
5.  C.  2  M.  &  A.  78. 

APPEARANCE. 

See  Undertaking  to  Appear — 
Hearing. 

APPOINTMENT  OF  ASSIG- 
NEES. 

See  Assignees,  Appointment  of. 

APPOINTMENT  OF  TRUS- 
TEES. 

See  Trustees,  new  Appointment. 

APPROPRIATION,  SPECIFIC. 

The  bankrupt  shipped  goods  to 
M.  &  F.  at  New  South  Wales,  and 
the  petitioner  accepted  bills  drawn 
by  the  bankrupt  for  the  invoice  price, 
upon  the  express  agreement  that  the 
proceeds  of  the  several  consignments 
should  be  received  by  the  petitioner, 
and  be  appropriated  by  him  in  dis- 
charge of  such  acceptances ;  and  no- 
tice of  this  agreement  was  given  to 
ilf.  &  JP.  Two  bills  which  were  re- 
mitted to  England  by  iU.  h  F.  on 
account  of  the  proceeds  of  some  of 
the  shipments  made  by  the  bankrupt, 
came  to  the  hands  of  the  assignees : — 


Held,  that  the  petitioner  was  entitled 
to  the  proceeds  of  these  bills,  as  well 
as  all  the  future  proceeds  that  might 
come  to  the  hands  of  the  assignees, 
in  respect  of  the  shipments  made 
by  the  bankrupt  to  M.  &  F.,  to 
be  applied  in  discharge  of  the  pe-, 
titioner's  acceptances.  Ex  parte 
Flowery  re  Cormie,  1835.  4  Dea.  & 
Chit.  449  ;  5.  C.  2  M.  &  A.  224. 

M.  &  A.i  partners,  were  con- 
signees of  a  West  India  estate,  and 
in  that  character  became  creditors  to 
the  estate.     By  deed,  long  prior  to 
the  bankruptcy,  the  estate  was  con- 
veyed to  trustees,  M,  being  one  of 
them,  on  trust  to  apply  the  proceeds 
to  certain  purposes,  one  of  which  was 
to  pay  off  the  debt  due  to  M.  8c  A. 
M.  &  A,  assign  their  debt  to  5.  & 
Co.     M.  &  A.  become  bankrupt; 
but,  prior  thereto,  they  receive  ten 
hogsheads  of  sugar,  which  remain  in 
the  docks^  earmarked  in  their  name, 
at    the    time     of    the    bankruptcy. 
Shortly  after  the  bankruptcy  74  hogs- 
heads arrive,  consigned  by  the  bill  of 
lading  to  the  bankrupts,  which  are 
received  by  the  assignees,  who  also 
take  the  other  ten  hogsheads : — Held, 
that  the  sugars  came  to  the  hands  of 
M.  &  A.  clothed  with  trusts  to  pay 
the  proceeds  to  M.  as  trustee,  and 
were  not  in  the  reputed  ownership  of 
M,  &  A.9  but  must  be  applied  to  pay 
off  the  debt  assigned  to  S,  &  Co., 
and  in  discharge  of  the  other  trusts 
of  the  deed ;  M.,  as  trustee,  being 
afiected  with  notice  to  M.  8c  A.  of 
the  assignment  of  their  debt : — Held^ 
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also,  a  case  within  the  priiici[de  of  Ex 
parte  Waring^  14  Ves. ;  Ex  parte 
SmUA,  reMaanmg,  1884.  4  Dea.  & 
Chit.  579. 

W.  shipped  at  Leghorn  twenty- 
three  casks  of  oil,  on  account  and  by 
the  order  of  L.  at  Liverpool,  and 
transmitted  to  him  a  bill  of  lading. 
Before  the  arrival  of  the  oil,  L.  in- 
dorsed the  bill  of  ladii^,  and  depo- 
sited it  with  fr.|  who  advanced  money 
on  it,  having  previously  advanced 
money  on  other  goods  (the  property 
of  X.)  deposited  with  him.  On  the 
arrival  of  the  oil,  L.  having  pre- 
viously become  bankrupt,  and  W,  not 
having  been  paid  for  it,  W*s  agents 
claimed  it  of  the  master  of  the  ship ; 
but  the  latter  delivered  it  to  H,^  who 
afterwards  sold  the  goods  of  L,  as 
well  as  the  oil  of  W.  The  net  pro- 
ceeds of  the  goods  belonging  to  L. 
were  sufficient  to  satisfy  the  debt  due 
from  L.  to  H.  H.  paid  himself  his 
debt,  and  deposited  the  net  proceeds 
of  fFl*s  oil  witli  a  third  person,  to 
abide  the  event  of  the  award  of  an 
arbitrator  to  whom  all  disputes  be- 
tween W,  and  the  assigpiees  of  X. 
were  referred.  The  arbitrator  hav- 
ing stated  the  above  facts  on  his 
award  for  the  opinion  of  this  Court : 
— Held,  that  FT.,  the  unpaid  vendor 
of  the  oil,  had,  at  the  time  when  his 
agents  claimed  it,  no  right  to  take 
possession  on  the  insolvency  of  L., 
because  the  property  in  and  the  right 
to  the  possession  was  then  vested  in 
H.,  the  indorsee  of  the  bill  of  lading 
for  value  ;  and  further^  that  fV.  had 


not,  by  reason  of  sucb  dainn,  any 
legal  right  to  the  possession  of  the 
goods  af^er  ff.'s  lien  was  satisfied  : 
but  that  in  a  court  of  equity,  such 
transfer  to  H,  would  be  treated  as  a 
pledge  or  mortgage  only,  and  there- 
fore If^.,  by  his  attempted  stoppage 
in  transitu,  acquired  a  right  to  the 
goods  in  equity,  subject  to  /f.'s 
lien  against  the  assignees  of  L» 
Held,  secondly,  that  fF,,  by  means 
of  his  goods,  had  become  surety 
to  H,  for  L.*s  debt,  and  had  a 
clear  equity  to  oblige  H,  to  pay 
his  debt  out  of  X.'s  own  goods  de- 
posited with  him  in  ease  of  such 
surety ;  and  all  the  goods  both  of 
fT.  and  L.  having  been  sold,  fF.  might 
insist  on  the  proceeds  of  L.'s  goods 
being  appropriated  to  payment  of  the 
debt:  and,  therefore,  that  W,  was 
entitled  to  have  all  the  proceeds  of 
the  oil  paid  over  to  him.  Re  tie 
Arbitration  between  Westzsntkus  amd 
Assignees  of  Lapage  and  Co, :  and 
betxoeen  Rogers  and  Co.  and  the  same 
Assignees,  5  Bam.  &  Adol.  817. 

Af^er  X.  a  trader  had  committed 
a  secret  act  of  bankruptcy,  AT.  &  Co. 
his  creditors,  knowing  him  to  be 
embarrassed,  pressed  him  for  pay- 
ment. L.  said  he  had  no  money, 
but  that  if  they  could  get  a  customer 
for  his  goods,  they  should  be  paid, 
if.  &  Co.  accordingly  procured  the 
defendant  ^.,  a  creditor  of  their  own, 
to  buy  goods  of  L.  No  money  passed 
from  A,  to  X.  or  to  M.  &  Co.  but  A» 
gave  Af.  &  Co.  credit  on  account. 
This  transaction  was  communicated 
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to  L.,  and  a  receipt  was  given  him 
by  M.  &  Co.  signed  by  them,  speci- 
fying it  to  be  **  by  payment  of  de- 
fendant A*  agreeably  to  his  order, 
balancing  their  account  with  him.*' 
A  fiat  having  issued  against  L.,  his 
assignees  sued  A.  in  assumpsit  for 
the  price  of  the  goods  sold  to  him : — 
Held,  first,  that  if  the  appropriation 
of  the  price  to  ilf  .  &  Co.  was  parcel 
of  the  contract  between  A.  and  L., 
and  by  its  terras  irrevocable,  the  ac- 
tion should  have  been  trover ;  for  by 
waiving  the  tort  and  affirming  the 
contract,  the  assignees  adopted  it  in 
all  its  parts,  though  a  further  ques- 
tion would  arise  whether  the  payment 
relied  on  by  A.  the  defendant,  as 
made  in  pursuance  of  the  contract, 
was  a  payment  protected  by  6  G,  4. 
c.  16.  8.  8£.     Secondly,  that  if  the 
pajrment  by  A.  the  defendant  to  M, 
&  Co.  was  not  stipulated  for  in  the 
original   contract,    but  was   merely 
directed  afterwards  by  L.,  and  had 
not   been  acted   on,   that   direction 
was    revocable    by   him   before  his 
bankruptcy,  or  by  his  assignees  afler 
that  event,  and   the  plaintiffs  were 
entitled  to  recover.    Bradbury  v.  An' 
derton,  5  Tyr.  152;    S.  C.  1  Crom. 
M.  &  R.  486. 

ARMY  AGENT. 
In  1780  A,  and  B,  were  part- 
ners as  army  agents,  having  been  in 
the  habit  of  receiving  money  firom 
the  government  for  the  pay  of  cer- 
tain regiments.  In  that  year  A,  re- 
tires, and  B.  and  C  carry  on  the 


business  as  before,  but  without  com* 
ing  to  any  account  with  the  Crown, 
and  without  any  account  whatever 
being  taken  of  the  liabilities  of  the 
firm  of  A.  and  B,  at  the  time  of  A,^n 
retiring.     In  1788,  JB.  and  C.  are  re- 
quired by  the  government  to  render 
the  account  of  monies  issued  for  the 
several  regiments  during  the  period 
of  the  existence  of  the  firm  of  A»  and 
B.  and  of  B.  and  C»,  which  they  do 
without  any  break  appearing  in  them 
at  1780,  when  ^.retired.    But  the 
accounts  rendered  do  not  state  any 
debtor  and  creditor  account  as  be- 
tween the  respective  firms  and  the 
Crown,  but  show  simply  the  sums 
issued  in  respect  of  each  regiment, 
and  how  they  have  been  applied. 
On  the  formation  of  the  firm  of  B. 
and  C,  the  old  ledgers  are  used; 
there  was  no  agreement  to  take  to 
the  liabilities  of  A,  and  B.,  and  every 
thing  is  carried  on  in  the  same  man- 
ner   as  before  till  1788,  when  the 
28  Geo,  8.  c.  80.  was  passed,  which 
directs    that   an    estimate  is  to  be 
thenceforth  prepared  of  the  amount 
which  will  be  required  for  the  pur- 
poses of  the  army ;  that  the  amount 
is  to  be  paid  from  time  to  time  into 
the  bank ;  that  the  paymaster  of  the 
forces  is  to  communicate  to  the  Se- 
cretary at  War  the  sums  that  will  be. 
required  for  the  purposes  of  the  dif- 
ferent regiments ;  that  the  agents  of 
the  different  regiments  are  to  com* 
municate  to  the  Secretary  at  War  the 
sums  that  will  be  required  for  the 
different  regiments,  and  an  issue  is 
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then  made  ta  the  agent  tor  the  psrti* 
cuhr  purposes  of  those  regiments, 
and  annual  accounts  were  required 
to  be  rendered  by'  the  several  agents. 
Upon  this  footing  matters  are  earned 
on  till  1804,  when  B.  and  C  beeame 
bankrupts,  and  a  balance  of  150,000/. 
is  found  due  to  the  Crown ;  and  in 
1820,  and  not  before,  it  is  found  that 
91,000/.,  part  of  the  150,000/.  was 
due  at  the  time  of  the  retirement 
of  ^.  SembU,  under  these  circum- 
stances, that  B.  and  C.  could  not  be 
presumed  to  hwe  adopted  the  debt 
of  A.  and  B,f  and  that  the  govern- 
ment could  not  be  presumed  to  have 
assented  thereto  had  such  adoption 
existed;  and,  consequently,  that  the 
government  had  no  right  to  prove 
the  entire  sura  of  150,000/.  against 
B.  and  C's  estate.  (Cross,  J.  dis- 
sent,)  But  it  also  appearing  that  the 
assignees  had,  by  proceedings  in  the 
Court  of  Session  in  Scotland,  treated 
the  91,000/.  as  due  from  their  estate, 
and  the  government  having,  on  the 
other  hand,  sued  the  representatives 
of  A*  in  Scotland  (subsequently  to 
the  discovery  of  the  balance  being 
due)  so  as  to  charge  A.  alone  as  the 
debtor,  a  claim  was  permitted  to  be 
entered  till  the  result  of  the  Crown's 
proceedings,  which  were  still  pend- 
ing, against  the  representatives  of  ^. 
was  ascertained*  Ex  parte  Sandham, 
4Dea.  8rChit.  818. 

ASSETS  IN  BANKRUPTCY. 
The  bankrupt  having  a  contract 


with  the  Ordnance  Board  for  the  de- 
livery of  a  certain  quantity  oF  candles, 
and  being  unable  to  complete  the 
contract,  applies  to  the  petitioner  to 
assist  him,  by  delivering  a  part  of  the 
quantity  contracted  for;  which  the 
petitioner  agreed  to  do,  provided  the 
candles  were  delivered  in  the  peti- 
tioner's own  name.  The  bankrupt 
undertakes  to  do  this,  makes  out  a 
bHl  of  parcels  in  the  petitioner's  own 
name,  and  sends  his  own  waggons  for 
the  purpose  of  delivering  the  candles 
at  the  Ordnance  dep6t.  The  official 
assignee,  afber  the  bankruptcy,  re- 
ceives from  the  Ordnance  Board  the 
price  of  the  candles  which  had  been 
furnished  by  the  petitioner.  Held, 
that  he  was  bound  to  refund  it  to  the 
petitioner.  Ex  parte  Carlon,  re  Birh, 
1834.  4  Dea.  &  Ch.  120;  S.  C.  S 
M.,  &  A.  39. 

The  interest  made  by  the  invest- 
ment of  unclaimed  dividends,  does 
not  belong  to  the  general  estate,  bat 
is  divisible  among  the  creditors 
claiming  the  hitherto  unclaimed  divi- 
dends. Ex  parte  RenshatD,  re  fVild, 
1884.     4  Dea.  &  Ch.  483. 

By  will  the  father-in-law  of  the 
bankrupt  gave  4000/.  in  trust  for  his 
daughter  for  life,  to  her  separate  use, 
then  to  the  bankrupt  for  life,  and  then 
to  the  issue  of  the  marriage.  The 
will,  reciting  that  the  bankrupt  was  in- 
debted to  the  testator  6000/,  on  bond, 
declared  that  so  much  of  the  debt  on 
the  bond  as  remaining  unpaid  in  the 
testator's  life-time  should  go  in  re- 
demption   and    sads&ction    of  the 
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above  bequest  of  4000/.  Prior  to 
tbe  bankruptcy,  and  subsequently,  by 
means  of  dividends  from  his  estate, 
1069Z.,  part  of  the  6000/.  bond  debt, 
was  paid  off  and  invested  in  the 
funds.  On  petition  of  tbe.  assignees, 
claiming  to  be  entitled  to  the  interest 
of  the  1069/.,  the  wife  being  dead, 
held  (Sir  /.  Crou  dissent,)  that,  until 
the  4000/.  should,  be  made  up,  the 
1069/.  should  accumulate;  aiVer 
which,  the  assignees  were  declared 
entitled  to  the  interest  for  the  bank- 
rupt's life.  Ex  parte  Young,  re  Prior, 
1835.     4  Dea.  8c  Ch.  645. 

There  is  jurisdiction  to  reach 
any  part  of  the  bankrupt's  estate  in 
the  hands  of  the  solicitor  to  the  fiat. 
Ex  parte  Benham,  re  Bramwellt  ^  M. 
&  A.  S80. 

ASSIGNEES, 

Generallj/, 

A  creditor,  who  becomes  bank- 
rupt after  proving  his  debt^  may 
nevertheless  petition  to  stay  the  first 
bankrupt's  certificate,  if  the  assignees 
of  the  creditor  do  not  interfere.  Ex 
parte  Tayler,  re  Percivalt  1834.  4 
Dea.  af  Ch.  125;S.C.2M.&  A.  ^6. 

An  injunction  will  be  granted  to 
Restrain  assignees  from  proceeding  in 
an  action,  where  they  have  not  an 
equitable  as  we]l  as  a  legal  right.  Ex 
parte  Booth,  re  Kew,  1835.  4  Dea. 
&  Ch.  211 ;  S.C,tM.&  A.  93. 

A  notice  to  produce  the  proceed- 
ings must  be  served  on  the  assignees, 
not  on  the  bankrupt.  Ex  parte  and 
re  Daly,  1834.     4  Dea.  &  Ch.  364. 
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Beibve  an  assignee  applies  fiw 
leavQ  to  bid  ali  die  sale  of  the.  bankr 
rupt's  property,  he  must  call  a  meeti- 
ing  of  the  creditors)  for  the  purpose 
of  assenting  to  or  dissenting  from 
such  proposed  bidding*  E»  parte 
MoUneux,  re.  Blighty  1835,  4  Dea* 
&  Ch.  460 ;  iS".  C.  2  M.  &  A.  245. 

If  the  Commissioners  certify 
that  a  consolidation  will  be  beneficial^ 
the  assignees  need  not  be  served. 
Ex  parte  Smith,  re  Shaw,  2  M.  &' A. 
60. 

On  petition  to  anmd  on  consent, 
under  6  Geo,  4.  c  16,  &  133, 134,  the 
assignees  must  be  served.  Ex  parte 
and  re  Race,  2  M.  &  A.  242. 

In  trespass,  defendants,  after 
alleging  that  M.  had  been  declared  a 
bankrupt,  and  that  they  had  been  ap«> 
pointed  his  assignees,  justified  taking 
goods^asi  belonging  to  them  in  their, 
capaekyrol  assignees:  plaintiff  replied 
that  the-  goods  belonged  to  him  and 
not  to  defendants : — Held,  that  upon 
this  issue  it  was  not  incumbent  on  de- 
fendants^ to  give  formal  proof  o£  M/b 
bankruptcy  and  their  appointment  a» 
assignees.  Jones  v.  Brown,  1  Bing* 
N.  C.  484 ;  S.C.I  Scott,  453. 

Where  a  new  petitioning  ere* 
ditor's  debt  has  been  substituted 
under  the  staL  6  Geo.  4.  c.  16.  s.  18, 
it  is  sufficient  to  prove  the  petition  to 
the  Chancellor,  for  the  substitutioa 
of  the  new  debt — the  ChancelloE^a 
order  referring  the  sufficiency  of  the 
debt,  &c.  to  the  Commissioner*— and 
the  finding  of  the  Commissioner 
thereon.     It  is  not  necessary  to  pro- 
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duce  the  Chancellor's  order  confirm- 
ing such  finding.  Batchelor  v.  Vyse, 
1  Moody  &  Rob.  SSI. 

The  declarations  of  the  petition- 
ing creditor  (since  dead)  made  after 
the  commission,  are  not  evidence 
against  the  assignees,  in  an  issue  to 
try  whether  the  commission  was  con- 
certed between  the  petitioning  cre- 
ditor, the  bankrupt,  and  the  attorney. 
Harwood  ▼.  Keys^  1  Moody  &  Rob. 
204. 

Depositions  of  deceased  witnes- 
ses taken  before  Commissioners  of 
bankrupt  on  the  opening  of  a  com- 
mission, and  subsequenUy  inroUed  by 
the  assignees  afterwards,  pursuant  to 
the  6  Qto*  4.  c.  16.  s.  96.,  are  not  ad- 
missible in  evidence  against  the  assig- 
nees acting  under  the  commission,  in 
an  action  brought  by  the  bankrupt 
against  such  assignees,  iox  the  pur- 
pose of  disputing  the  validity  of  the 
commission.  Chambers  v.  BemaMc<m%y 
1  Crom.  M.  &  R.  347. 

In  trover  by  a  bankrupt  against 
his  assignees  to  try  the  validity  of  the 
commission: — Held,  that  secondary 
evidence  of  the  assignment  might  be 
given  after  proving  that  it  was  lost 
before  it  was  entered  of  record,  as 
directed  by  6  Geo.  4.  c.  16.  s.  96., 
and  2  &  3  Will.  4.  c.  1 1 4.  s.  7.  SemhU, 
prdbf  of  the  plaintiff's  acquiescence 
in  the  defendant's  acts  as  assignee, 
and  deahng  with  him  in  that  charac- 
ter, would  render  proof  of  the  assign- 
ment unnecessary.  Giks  v.  Smithy  5 
Tyr.  15 ;  5.  C.  1  Crom.  M.  &  R.  462. 

In  an  action  by  assignees  of  a 


bankrupt  for  goods  sold  and  deliver- 
ed by  the  bankrupt  before  his  bsnk* 
ruptcy,  the  plea  denied  their  title  as 
assignees,  and  a  notice  to  dispute  the 
trading  &c.  was  given,  pursuant  to 
6  Geo.  4.  c.  16.  s.  90.  Letters  from 
the  defendant  to  one  of  the  assignees, 
and  to  the  solicitor  to  the  commission, 
deprecating  proceedings  against  him, 
are  primd  facie  evidence  in  admission 
of  the  plaintiflTs  tide  to  sue  as  assig- 
nees, without  the  regular  proof  of  the 
bankruptcy.  In^  v.  Spence^  5  Tyr. 
8 ;  5.  C.  1  Crom.  M.  &  R.  432. 

The  Court  allowed  the  assignees 
of  a  bankrupt  to  plead,  in  covenant 
on  a  lease,  1st,  that  the  lessee's  in- 
terest did  not  pass  .to  them.  2ndlyi 
that  they  renounced  the  term  in  time 
to  be  discharged  from  the  perform- 
ance of  covenants.  Thompson  v. 
Bradbury,  1  Bing.  N.  C.  326 ;  S.  V. 
1  Scott,  278. 

Accounts. 

Assignees  are  entitled  to  the  ex- 
penses of  journeys  solely  and  pro- 
perly undertaken  for  the  benefit  of 
the  estate.  Ex  parte  Joyner,  re 
Sharp,  2  M.  &  A.  1 ;  S.P.  Ex  parte 
Lovegrove,  id.  4. 

Commissioners  cannot  open  au- 
dited accounts  of  assignees  without 
permission  from  Court  of  Review. 
Ex  parte  Benham,  re  Branmellj  2  M. 
&  A.  272. 

Appointment. 
If  in  trover  by  the  assignee  of  a 
bankrupt,  the  plaintiflT's  tide  as  as- 


Assignees  Duties* 

Bignee  be  put  in  issue,  the  fiat  of 
bankruptcy  inrolled,  the  certificate  of 
the  appointment  of  the  plaintifif  as 
assignee  inrolled,  and  the  appoint- 
ment itself  also  inrolled,  are  sufficient 
proof  that  the  plaintiff  is  assignee. 
Scott  V.  Thomas,  6  C.  &  P.  611. 

Duties,  RightSf  Pofwers,  and  Liabilities. 

The  Court  will  not  make  any 
order^  on  the  application  of  the  assig- 
nees, as  to  the  management  for  the 
sale  of  the  bankrupt's  property ;  they 
must  act  on  their  own  responsibility. 
Ex  parte  Belcher^  re  Maberly^  1834. 
4  Dea.  &  Chit.  1 ;  5.  C.  1  M.  &  A. 
478. 

An  order  made  by  the  Court, 
sanctioning  a  pecuniary  arrangement 
effected  by  the  assignees.  Ex  parte 
Prater,  re  Hurley,  1835.  4  Dea.  & 
Chit.  214  ;  S.  C.  2  M.  &  A.  364. 

A  reference  ordered  to  the  Com- 
missioner to  inquire  whether  an  ar- 
rangement, in  regard  to  a  portion  of 
the  bankrupt's  property,  whicli  was 
approved  of  at  a  meeting  of  the  cre- 
ditors, would  be  beneficial  to  the 
estate.  Ex  parte  Kirby,  re  Pot  linger, 
1835.  4  Dea.  &  Chit.  400  ;  S.  C. 
2  M.  &  A.  142. 

The  Court  will  order  a  refer- 
ence to  inquire  if  it  is  proper  to 
carry  on  the  bankrupt's  business,  al- 
though some  of  the  creditors  dissent^ 
but  they  will  have  liberty  to  prose- 
cute the  order.  Ex  parte  Mendel,  4 
Dea.  &  Chit.  725. 

Reference  to  Registrar  to  see  if 
arrangement  put  of  Court  by  assig- 
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nees  was  proper.  In  re  Hyslop,  4 
Dea.  &  Chit.  809  ;  5.  C.  2  M.  &  A. 
289. 

A  bankrupt  having  a  morrgage 
terro^  deposits  the  mortgage  deed 
with  a  party  by  way  of  equitable 
mortgage,  and  afterwards  purchases 
the  equity  of  redemption  : — Held, 
that  the  whole  of  the  bankrupt's  in- 
terest in  the  property  must  be  sold, 
and  his  assignees  join  in  the  convey- 
ance to  the  purchaser.  Ex  parte 
TuffneU,  re  Watts,  1834.  4  Dea.  & 
Chit.  29 ;  5.  C.  2  M.  &  A.  620. 

.  On  a  deposit  of  a  policy  of  as- 
surance by  way  of  equitable  mort- 
gage, the  onus  does  not  lie  on  the 
mortgagee,  to  show  that  notice  of 
the  deposit  was  given  to  the  office 
before  the  act  of  bankruptcy,— but 
with  the  assignees,  to  show  that  it 
was  not.  Ex  parte  and  re  Stevens, 
1834.     4  Dea.  &  Chit.  11 7. 

After  there  has  been  a  change 
of  assignees,  and  a  long  period  of 
time  has  elapsed,  the  Court  will  not 
refer  the  accounts  of  the  assignees 
for  examination,  for  the  purpose  of 
charging  the  new  assignees  with  the 
default  of  the  former  assignees.  Ex 
parte  Bichards,  re  Trevor,  1835.  4 
Dea.  &  Chit.  183  ;  5.  C.  2  M.  &  A. 
75. 

The  majority  of  the  assignees 
have  a  clear  right  to  the  custody  of 
the  proceedings,  unless  gross  mis- 
conduct be  shown  on  a  cross  petition 
for  their  removal,  or  an  injunction. 
Ex  parte  Hdford,  re  Tate,  1834.  4 
Dea.  &  Ch.  271 ;  .S.  C.  2  M.  &  A.  52. 
3n 
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Although  the  petitioning  credi- 
tor 19  not  entitled  to  an  order  on  the 
assignees  to  pay  the  amount  of  his 
costs,  before  they  have  received 
money  under  the  fiat,  he  is  neverthe- 
less entitled  to  an  inquiry,  whether 
any  asseti*  liave  been  received  by  the 
assignees.  Ex  parte  Ahram^  re  Dunna, 
1835.     4  Dea.  &  Chit«  401. 

An  order  of  the  Lord  Chancel- 
lor made  in  a  suit  brought  by  the 
assignees,  was,  on  their  ap|ilication, 
ordered  to  be  registered  in  tiie  Court 
of  Bankruptcy.  Ex  parte  fViihanUy 
re  Wknholt,  1834.  4  Dea.  &  Chit. 
110;  S,C.  1  M.  &  A.  689. 

A.  and  B*  have  separate  bank- 
ing establishments  in  Scotland,  where 
it  is  the  custom  of  the  different 
hankers  to  exchange  the  notes  they 
hold  of  each  other  at  stated  periods ; 
and  A.  and  B.  were  accustomed  to 
make  such  mutual  exchanges  accord- 
ingly. B.  becomes  bankrupt,  when 
his  agent,  who  conducted  the  busi- 
ness in  Scotland,  had  in  his  posses- 
sion notes  of  A.'%  bank  to  the  amount 
of  230/.,  while  A.  had  notes  of  £.  to 
the  amount  of  764/.  B.'s  agent  re- 
fuses to  exchange  the  notes  for  280/., 
claiming  himself  a  lien  on  them ;  and 
J^.'s  assignees  allow  the  agent  to  re- 
tain these  notes  in  satisfaction  of  such 
lien:-— Held,  that  A.  was  entitled  to 
recover  the  value  of  the  notes  from 
the  assignees  of  B.  Ex  parte  The 
National  Bank  of  Scotland^  re  Ma- 
berfy,  1884.  4  Dea.  &  Chit.  S2; 
5.  C.  1  M,  &  A.  644. 

It  was  deposed,  that  two  out  of 


three  provisiooal  syndics  may,  bf 
the  law  of  France,  sue  to  recover 
debts  due  to  the  bankrupt,  aod  withf* 
out  the  previous  authority  of  the 
JugeComoiisBaire: — Held,  that  they 
may  so  sue  in  this  country,  unless 
the  French  law  be  shown  to  the  con- 
trary : — Held  also,  that  the  act  of 
the  two  syndics  sufficiendy  implied 
the  absence  or  want  of  consent  of 
the  third,  without  showing  his  absence 
or  want  of  consent.  The  dedaration 
averred,  that  a  party,  a  Frenchman, 
was  a  bankrupt.  The  evidence  was, 
that  he  was  only  **  en  etat  de  failiite" 
or  insolvent :—  Held  no  variance,  as 
the  English  ''  bankrupt*  does  not  ap- 
pear identical  with  the  French  '*  ban- 
queroute."  AHvon  v.  Fumival^  4  Tyr. 
751.     5.  C.  1  Crom.  M.  &  R.  277. 

An  order  of  dividend  fonnd  that 
a  certain  balance  was  in  the  hands  of 
one  of  the  assignees,  and  directed 
that  assignee  to  divide  the  same 
among  the  creditors  : — Held,  that 
the  other  assignee,  having  never  in- 
terfered with  the  control  and  appli- 
cation of  the  trust  fund,  was  not 
liable  to  the  creditors  for  the  pay« 
ment  of  the  dividend.  Ex  parte 
Dawson^  re  Finden,  1884.  4  Dea.  & 
Chit.  130  ;  5.  C.  2  M.  &  A.  94. 

Assignees,  on  the  representation 
of  the  solicitor  to  the  commission 
that  he  is  authorized  to  leceive  it  as 
agent,  pay  over  a  dividend  to  such 
solicitor.  It  turns  out,  lie  bad  no 
such  authority.  Upon  petition  of 
creditor  for  payment  to  him  of  the 
dividend,  charging  that  no  autliority 
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was  given  to  that  solicitor: — Held, 
that  being  solicitor  to  the  commission 
he  might  be  made  respondent  as  well 
as  the  assignees,  and  that  a  joint 
order  might  be  made  against  them 
all  for  its  payment.  On  dividend 
being  withheld,  assignees  ordered  to 
pay  it  with  five  per  cent,  interest 
from  time  of  application  to  them  for 
payment.  Ex  parte  Story,  re  Johnson, 
1894.    4  Dea.  &  Chit.  504. 

B,  was  agent  for  M.  a  banker. 
450/.  was  sent  by  petitioner  to  B,  as 
agent  to  retire  a  note  of  petitioners, 
which  was  not  done,  as  M,  became 
bankrupt.  B,  having  a  claim  against 
Jf.,  the  assignees  aUowed  him  to  re- 
tain 2000/.  includmg,  as  was  assumed, 
the  450/. : — Held,  petitioner  was  en- 
titled to  recover  the  450/.  from  the 
assignees.  Ex  parte  Simpson,  re  Ma- 
berfy,  2  M.  &  A.  ii9Z. 

A  bill  of  exchange  for  a  portion 
of  his  debt,  given  by  a  bankrupt, 
after  commission  and  before  certi- 
ficate, to  his  assignee,  who  was  also 
petitioning  creditor,  and  had  proved 
for  the  residue  of  his  debt : — Held, 
void  in  the  hands  of  the  assignee. 
Rose  V.  Main,  1  Bing.  N.  C.  357. 
S.  C.  1  Scott,  127. 

A,,  as  assignee  of  B.,  a  bank- 
rupt, gave  an  undertaking  to  C, 
who  was  the  mortgagee  of  one  farm, 
and  was  under  a  contract  to  pur- 
chase another  farm,  both  the  pro- 
perty of  the  bankrupt,  and  who  had 
a  distress  upon  the  mortgaged  pre- 
mises, that  if  the  distress  were  with- 
drawn he  would  pay  to  C.  the  ar- 


rears then  due  in  respect  of  the 
mortgage,  out  of  the  effects  on  the 
premises.  C,  withdrew  the  distress 
accordingly,  and  afterwards  the  bank- 
ruptcy was  annulled  before  A.  had 
obtained  possession  of  any  part  of 
the  bankrupt's  effects;  whereupon 
C.  brought  an  action  on  the  under- 
taking, and  recovered  judgment 
against  A.  personally : — Held,  on  a 
bill  filed  by  A*  against  C,  to  which 
B,  was  no  party,  that  A.  could  have 
no  relief  in  equity  against  the  judg- 
ment at  law;  and  that  he  was  not 
entitled,  as  against  C,  to  claim  re- 
payment of  the  sum  thereby  reco- 
vered out  of  the  price  which  C.  had 
contracted  to  pay  for  the  other  farm. 
Pell  V.  Stephens,  2  M.  &  K.  334. 

Where  a  plaintiff  becomes  bank- 
rupt before  the  trial  of  a  cause,  the 
defendant  cannot  apply  for  security 
for  costs  till  he  has  ascertained  that 
the  assignees  have  resolved  to  pro- 
ceed with  the  action.  A  plaintiff  de- 
clared in  time  to  go  to  trial  at  the 
sittings  in  Michaelmas  term,  had  not 
two  orders  for  time  to  plead  been  ob- 
tained. As  the  "  vsual  terms**  vfere 
imposed,  viz.  inter  alia,  the  accepting 
short  notice  of  trial,  the  plaintiff  might 
still  have  gone  to  trial  at  the  sittings 
after  that  term,  but  did  not.  On  the 
10th  January  he  appeared  m  the  Ga- 
zette as  a  bankrupt,  and  on  the  29th 
the  issue  was  delivered : — Held,  that 
an  application  for  security  for  costs 
from  the  assignees,  made  on  the  31st 
January,  was  in  time.  Walkinshaw 
V.  MarshaU,  4  Tyr.  993. 
3n2 
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Removal  and  Discharge. 

An  assignee,  who  has  been  guilty 
of  misconduct,  applies  to  be  dis- 
charged, on  payment  of  costs.  The 
Court  refused  to  act  on  the  sugges- 
tion of  the  respondents,  that  the  na- 
ture of  his  misconduct  should  be 
stated  in  the  order  for  his  removal ; 
but  directed  that  the  order  should  be 
without  prejudice  to  any  future  ap- 
plication against  him.  Ex  parte 
Angle,  re  Smith,  IS34.  4  Dea.  & 
Chit.  118 ;  S.  C.  2  M.  &  A.  38. 

An  order  of  dividend  found  that 
a  certain  balance  was  in  the  hands  of 
one  of  the  assignees,  and  directed  that 
assignee  to  divide  the  same  among 
the  creditors : — Held,  that  the  other 
assignee,  having  never  interfered  with 
the  control  and  application  of  the 
trust  fund,  was  not  liable  to  the  cre- 
ditors for  the  payment  of  the  divi- 
dend. Ex  parte  Dawson,  re  Finden, 
1834.  4  Dea.  &  Chit.  130  ;  S.  C. 
2  M.  &  A.  94. 

After  there  has  been  a  change 
of  assignees,  and  a  long  period  of 
time  has  elapsed,  the  Court  will  not 
refer  the  accounts  of  the  assignees 
for  examination,  for  the  purpose  of 
charging  the  new  assignees  with  the 
default  of  the  former  assignees.  Ex 
parte  Richards,  re  Trevor,  1835.  4 
Dea.  &  Chit.  183 ;  S.  C.  2  M.  &  A. 
75. 

Under  a  commission  prior  to  the 
1  &  2  JVilL  4.  c.  56,  where  an  as- 
signee is  removed  since  the  act,  it  is 
not  necessary  that  there  should  be  a 
new  assignment,  or  that  the  prior  as- 


signment should  be  vacated.  Smitk 
V.  De  Tastet,  1834.  4  Dea.  &  Chit. 
360 ;  5.  C.  1  M.  &  A.  370. 

Trustees  under  deed  of  trust  U> 
manage  property  for  benefit  of  cre- 
ditors, to  protect  the  trust,  issue  a 
fiat  against  the  debtor,  and  tliereby 
prevent  creditors  dissenting  from  the 
trust  deed  from  issuing  an  adverse 
fiat.  The  trustees  continue  to  manage 
the  property  under  the  trust  deed, 
and  do  not  farther  prosecute  the  fiat 
than  by  getting  themselves  appointed 
assignees.  Upon  petition  of  the 
adverse  creditors  to  annul  that  fiat 
and  issue  an  effective  one,  held,  that 
without  reference  to  their  conduct, 
the  trustees  must  be  removed  from 
the  office  of  assignees  in  order  to 
take  the  accounts  against  them  as 
trustees.  Ex  parte  Mendel,  4  Dea.  & 
Chit.  725. 

Election  to  take  or  refect  Agreement, 
Service  of  order  on  assignee  to 
elect  to  take  or  reject  an  agreement, 
substituted,  on  affidavit  of  his  pur- 
posely keeping  out  of  the  way.  Sem* 
hie,  that  service,  substituted  by  order, 
is  tantamount  to  personal  service  eo 
nomine.  Ex  parte  Blandy,  re  Foster, 
1834.     4  Dea.  &  Chit.  518. 

20/.  per  cent.  Clause. 
Commissioners  cannot  charge 
both  assignees  with  20/.  per  cent, 
where  only  one  had  the  money,  un- 
less he  finds  the  other  *'  knowingly** 
permitted  it  Ex  parte  Benham,  re 
Bramwell,  2  M.  8t  A.  272, 
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ASSIGNOR  AND  ASSIGNEE. 

Where  a  party  purchases  of  a 
creditor  all  his  right  to  the  dividends 
and  interest  on  his  proof,  setnhie^  that 
such  party  cannot  proceed  against  the 
assignees  by  petition  for  an  order  to 
pay  to  him  the  dividends  on  the  proof, 
but  must  be  left  to  the  ordinary 
means  of  enforcing  the  contract  by 
action  at  law,  or  suit  in  equity.  Ex 
parte  Richards^  re  Trevor^  1835.  4 
Dea.  &  Ch.  190. 

W.  shipped  at  Leghorn  twenty- 
three  casks  of  oil,  on  account  and  by 
the  order  of  L,  at  Liverpool,  and 
transmitted  to  him  a  bill  of  lading. 
Before  the  arrival  of  the  oil,  L.  in- 
dorsed the  bill  of  lading,  and  deposit- 
ed it  with  i/.,  who  advanced  money 
on   it,  having  previously  advanced 
money  on  other  goods  (the  property 
of  L.)  deposited  with  him.     On  the 
arrival  of  the  oil,  L.  having  previously 
become  bankrupt,  and  W,  not  having 
been  paid  for  it,  W*s  agents  claimed 
it  of  the  master  of  the  ship  ;  but  the 
latter  delivered  it  to  // .,  who  after- 
wards sold  the  goods  of  Z.  as  well  as 
the  oil  of  W,     The  net  proceeds  of 
the  goods  belonging  to  L.  were  suf- 
ficient to  satisfy  the  debt  due  from 
L.  to  H.     H,  paid  himself  his  debt, 
and  depositeil   the  net  proceeds  of 
^/s  oil  with  a  third  person,  to  abide 
the  event  of  the  award  of  an  arbi- 
trator to  whom  all  disputes  between 
W.  and  the  assignees  of  L.  were  re- 
ferred.    The  arbitrator  having  stated 
the  above  facts  on  his  award  for  the 
opinion  of  this  Court : — Held,  that 


!V,f  the  unpaid  vendor  of  the  oil, 
had,   at  the  time   when  his   agents 
claimed  it,  no  right  to  take  possession 
on  the  insolvency  of  Z.,  because  the 
property  in  and  the  right  to  tlie  pos- 
session was  then  vested  in  //.,  t1)c 
indorsee  of   the  bill   of  lading   for 
valup ;  and  further,  that  tf^.  had  not, 
by  reason  of  such  claim,  any  legal 
right  to  the  possession  of  the  goods 
after  H,*s  lien  was  satisfied  :  but  that 
in  a  court  of  equity,  such  transfer  to 
H.  would  be  treated  as  a  pled-re  or 
mortgage  only,  and  therefore  ff^.,  by 
his  attempted  stoppage  in  transitu,  ac- 
quired a  right  to  the  goods  in  equity, 
subject  to  f/.*s  lien  against  the  assig- 
nees of  L : — Held,  secondly,  that  fV., 
by  means  of  his  goods,  had  become 
surety  to  //.  for  L.'s  debt,  and  had  a 
clear  equity  to  oblige  H.  to  pay  his 
debt  out  of  L/s  own  goods  deposited 
with  him  in  ease  of  such  surety ;  and 
all  the  goods  both  of  fV,  and  L.  hav- 
ing been  sold,  fV,  might  insist  on  the 
proceeds  of  L.'s  goods  being  appro- 
priated to  payment  of  the  debt :  and, 
therefore,   that  IF.  was  entitled  to 
have  all  the  proceeds  of  the  oil  paid 
over  to  him.     Re  the  Arbitration  be- 
tween   Wtstzittthus  and  Assignees  of 
Lapage  and  Co, :  and  between  Rogers 
and  Co,   and  the  same  Assignees,  5 
Barn.  &  Adol.  817. 

ASSIGNMENT,  GENERAL. 

Validity  of, 
A    bankrupt  deposits  with   the 
petitioner,  by  way  of  equitable  mort- 
gage, an  assignment,  which  had  been 
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made  to  the  bankrupt,  of  a  rever- 
sionary interest  under  a  will ;  no  no- 
tice of  tbe  assignment  having  been 
given  to  the  executors  either  by  the 
bankrupt  or  by  the  petitioner :  — 
Held,  that  the  property  was  not 
within  the  order  and  disposition  of 
the  bankrupt  as  reputed  owner.  Ex 
parte  Neaion,  re  Goren^  18S4.  4 
Dea.  &  Chit.  138  ;  S.C.ZM.Si;  A. 
51. 

On  a  deposit  of  a  policy  of  as- 
surance by  way  of  equitable  mort- 
gage, the  onus  does  not  lie  *on  the 
mortgagee,  to  show  that  notice  of  the 
deposit  was  given  to  the  office  before 
the  act  of  bankruptcy,  but  with  the 
assignees,  to  show  that  it  was  not. 
Ex  parte  and  re  Stevens,  1834.  4 
Dea.&  Chit.  117. 

A  party,  to  whom  the  bankrupt 
had  assigned  a  policy  of  assurance, 
sends  an  agent  to  the  office  for  the 
purpose  of  paying  the  annual  pre- 
mium, who  in  course  of  conversation 
with  one  of  the  clerks  in  the  office, 
tells  him  of  tbe  policy  having  been 
so  assigned : — Held,  that  this  was 
not  sufficient  notice  to  the  insurance 
office.  Ex  parte  Carbisy  re  Croggon, 
1834.  4  Dea.  &  Chit.  354 ;  S.C.I 
M.  &  A.  693,  n. 

The  bankrupt  being  one  of  the 
directors  of  a  life  assurance  office, 
deposits  a  policy  of  that  office  with 
his  bankers,  as  a  collateral  security 
for  advances,  one  of  the  bankers  be- 
ing also  one  of  the  auditors  of  the 
assurance  office  : — Held,  that  this 
was  sufficient  notice  to  the  office  of 


the  transfer  of  the  bankrupt's  interest 
in  tbe  policy,  to  prevent  tbe  claim  of 
reputed  ownership.  Ex  parte  Waitk- 
moii,  re  Raikes,  1835.  4  Dea.  & 
Chit.  412 ;  S.  C.  2  M.  &  A.  364. 

Where  owner  of  shares  in  an 
insurance  company  transfers  them  by 
way  of  equitable  mortgage,  though 
he  does  not  observe  the  rules  of  the 
company  in  regard  to  the  mode  of 
transfer,  and  though  he  ooutinues  to 
act  as  director  without  having  any 
other  shares  than  those  assigned, 
(the  being  a  shareholder  to  a  cer- 
tain extent  alone  entitling  him  so  to 
act),  yet  if  the  transferee  gives  notice 
to  the  company  of  his  mortgage,  and 
the  owner  becomes  bankrupt,  they 
are  taken  out  of  his  order  and  dispo* 
sition,  especially  where  the  com- 
pany make  entry  of  the  notice  in 
their  books  in  such  manner  as  to 
evince  their  knowledge  that  sndi 
owner  could  not  further  dispose  oi 
the  shares.  Bare  notice  in  such  cases 
seems  sufficient.  Ex  parte  Master^ 
man,  re  Litt,  4  Dea.  &  Chit.  751 ; 
S.  C.  2  M.  &  A.  209. 

A  trader  and  soap  manu&cturer 
being  indebted  to  his  bankers  in  a 
sum  of  13,147/.  assigned  to  them  hb 
leasehold  property,  with  all  his  en* 
gines,  machines,  &c.  stock  in  trade 
and  effects  upon  the  same,  in  order 
to  secure  as  well  money  then  due,  as 
money  to  be  thereafter  due  from  him 
to  them  on  the  balance  of  his  ac- 
count. The  bankers  had  a  power  to 
sell  the  whole  property  assigned,  in- 
cluding a  policy  of  insurance  on  the 
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life  of  the  trader;  but  he  was  nt 
Hberty  to  remain  in  possession  till 
default  made  in  payment.  At  the 
time  of  executing  the  assignment, 
the  trader  was  possessed  of  other 
property  worth  13,000/.  which  was 
not  covered  by  it.  The  trader  hav- 
ii^  become  bankrupt,  his  assignees 
sued  to  recover  the  property  as- 
signed ;  but  the  jury  found  that  the 
deed  was  executed^  not  in  contem- 
plation of  bankruptcy,  but  with  in- 
tent to  give  the  defendants  the  means 
of  taking  possession  of  the  property 
in  the  event  of  bankruptcy  :>— Held, 
that  the  assignment  was  good,  and 
did  not  amount  to  an  act  of  bank- 
ruptcy. Carr  v.  Burdiss,  5  Tyr.  1 36 ; 
S,  C.  1  Cromp.  Meeson  &  Roscoe, 
443,  782. 

« 

To  an  action  by  the  assignees 
of  a  bankrupt  ship-owner  for  the 
freight  of  a  voyage  to  India,  accruing 
to  him  before  his  bankruptcy,  the 
defendant  pleaded  that  the  shipowner, 
before  his  bankruptcy,  assigned  by 
deed  the  freight  in  question  to  /.,  in 
trust  to  discharge  a  debt  due  from 
the  ship-owner  to  /.,  and  to  pay  the 
surplus,  if  any,  to  the  ship-owner; 
that  the  defendant  had  notice  of  such 
assignment,  itnd  that  the  freight, 
which  was  not  sufficient  to  discharge 
the  debt,  had  been  demanded  of  him 
by  /. : — Held,  a  good  bar  to  the  ac- 
tion. Leslie  v.  Guthrie,  1  Bing.  N. 
C.  697. 

Personal  property  may  be  trans- 
ferred for  a  sufficient  consideration, 
without  writing,  if  the  possession  be 


also  transferred ;  and  a  d^tor  may 
prefer  one  creditor  to  another,  tf  the 
debtor  be  not  a  trader ;  but  if  he  be 
a  trader  he  cannot  prefer  one  credi- 
tor to  another,  unless  he  be  pressed. 
A  fraudulent  delivery  of  goods  by  a 
trader  will  be  of  itself  an  act  of  bank- 
ruptcy. A  delivery  of  goods  to  one 
to  whom  no  debt  was  due  would  be 
such  a  fraudulent  delivery ;  and  the 
delivery  would  likewise  be  fraudu- 
lent, though  a  debt  was  due,  if  the 
transfer  of  the  goods  was  made  vo- 
luntarily, and  in  contemplation  of 
bankruptcy.  Scott  v.  TAomaSf  6  C. 
&P.  611. 

F.,  a  merchant  at  Liverpool,  used 
to  consign  goods  to  his  agent  at 
Bahia^  in  South  America,  for  sale, 
and  to  draw  bills  upon  the  credit  of 
and  against  such  consignments,  in 
proportion  to  theit  amount,  to  be 
paid  by  the  agent  out  of  the  pro- 
ceeds. Some  bills  so  drawn,  and 
negotiated  by  the  mdorsements  of 
a  house  in  London  with  which  F. 
corresponded,  were  refused  accept- 
ance by  the  agent.  The  London 
house  thereupon  requested  F,  to  write 
to  his  agent  at  Bahia,  with  orders, 
'*  that  in  case  he  did  not  pay  i'.'s 
drafts,  he  «hould  immediately  hand 
over  such  property  as  he  might  have 
of/'Vs,  of  an  equivalent  value  to  the 
bills  not  paid  by  him,  to  the  agent 
of  the  London  house  at  Bahia."  F. 
replied,  that  he  would  write  to  his 
agent,  agreeably  to  these  injunctiotis, 
directing  him  to  hand  over  to  the 
agent  of  the  London  house,  **  pro- 
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perty  of  F,  in  his  hands,  to  cover  the 
amount  of  bills  that  eventually  might 
not  be  paid."  Afterwards^  and  be- 
fore the  letter  from  F.  to  his  agent 
reached  Bahia,  F,  became  bankrupt. 
F,*9  agent  subsequently  handed  over 
to  the  London  house  goods  con- 
signed to  him  as  above  mentioned, 
to  an  amount  less  than  that  of  the 
bills  unpaid : — Held,  that  there  was 
no  legal  or  equitable  assignment  of 
those  goods  to  the  London  house  be- 
fore the  bankruptcy,  and  that  on  that 
event  the  property  in  them  vested  in 
the  assignees.  In  an  action  of  trover 
brought  by  the  assignees  for  the 
goods,  in  which  the  above  facts  were 
proved,  the  defendants  also  offered  in 
evidence  the  letter  written  by  jF.  to  his 
agent  at  Bahia  (after  promising  the 
London  house  to  write,  as  above 
stated),  in  which  he  ordered  that 
party  to  hand  over  all  the  property 
which  he  held  on  F.*s  account  to  the 
agents  of  the  London  house :  Qucere, 
Whether  the  letter  was  admissible; 
but  held,  that  if  it  were,  the  decision 
ought  still  to  be  the  same.  Burn  v. 
Carcdhoy  1  Adol.  &  Ellis,  883. 

To  assumpsit  by  two  plaintiffs, 
for  goods  sold,  &c.,  defendant  plead- 
ed the  bankruptcy  of  one.  Replica- 
tion, that  before  the  bankruptcy,  the 
bankrupt  plaintifi'  assigned  to  the 
other  all  his  interest  in  the  debt,  and 
that  the  bankrupt  now  sued  only  as 
trustee  for  his  co-plaintiff.  The  Court 
was  of  opinion  that  the  replication  was 
bad,  for  not  stating  that  the  debtor  had 
had  notice  of  the  supposed  assignment, 
although  the  defendant  had  pleaded 


over  without  alleging  the  want  of  no* 
ti(%.  But  the  plaintiff  bad  leave  to 
amend.  Dean  v.  Jame$,  1  Ad.  &  El. 
809. 

In  trover  by  assignees  for  tim- 
ber, an  arbitrator  to  whom  the  cause 
was  referred  found  that  the  bankrupt, 
before  his  bankruptcy,  had  on  beliaif 
of  an  unnamed  principal  (the  defend- 
ant) taken  in  exchange  a  quantity  of 
timber  to  be  delivered  free  on  board ; 
and  that  he  had  at  the  same  time 
bought  other  timber  of  the  same 
party  on  his  own  account ;  that  the 
timber  was  delivered  to  the  bank- 
rupt, and  lay,  till  af^er  the  bank- 
ruptcy, on  a  common,  mixed  with 
other  timber  of  the  bankrupt,  and  in 
his  actual  possession :  that  the  de- 
fendant, after  the  bankruptcy,  but 
more  than  two  months  before  the 
commission  issued,  wrote  to  the  ven- 
dor, stating  himself  to  be  the  prin- 
cipal, adopting  the  contract  as  to  the 
goods  taken  in  exchange  (but  no 
others),  and  directing  that  the  bank- 
rupt should  not  be  suffered  to  take 
them ;  and  that  the  vendor  accepted 
him  as  purchaser  accordingly.  The 
arbitrator  also  found,  that  before  the 
commencement  of  two  months  the 
defendant  had  required  the  bankrupt 
to  deliver  the  timber  belonging  to 
him  (the  defendant),  and  that  the 
bankrupt  had  proposed  to  make  up 
a  deficiency  in  the  quantity  by  deliver- 
ing some  of  his  own  timber:  that  no 
contract  of  sale  was  made  as  to  the 
latter,  nor  did  any  thing  further  pass 
respecting  the  timber  till  within  two 
months  before  the  commission,  when 
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the  bankrupt  made  a  formal  delivery 
to  the  defendant  of  part  of  the  sold 
and  part  of  the  exchanged  timber, 
lying  on  the  common  as  above-men- 
tioned; and  that  the  whole  of  the 
timber  belonging  to  the  defendant 
was  in  the  order,  possession,  and  dis- 
position of  the  bankrupt,  with  the 
consent  of  the  true  owner,  till  after 
the  bankruptcy  : — Held,  (assuming 
that  the  Court  could  review  the  ar- 
bitrator's finding  as  to  the  above 
facts),  1.  That  he  was  warranted  in 
finding  a  delivery  of  the  timber  to 
the  bankrupt,  though  it  was  not  ship- 
ped* 2.  That  the  timber  remained  in 
the  bankrupt's  apparent  possession, 
with  the  owner's  consent,  up  to  the 
time  of  the  above  delivery.  3.  That 
the  delivery  to  the  defendant,  of  the 
timber  belonging  to  the  bankrupt, 
was  not  referable  to  any  contract 
protected  by  sect.  81.  of  the  Bankrupt 
Act.  Shcno  V.  Harvey ^  1  Adol.  & 
Ellis,  920. 

ASSIGNMENT  IN  BANK- 
RUPTCY OR  INSOLVENCY. 

See  also  Provisional  Assignment — 
Vacating  Assignment  —  Assets 
IN  Bankruptcy. 

Under  a  commission  prior  to 
the  1  &  2  Will,  4.  c.  56,  where  an 
assignee  is  removed  since  the  act,  it 
is  not  necessary  that  there  should  be 
a  new  assignment,  or  that  the  prior 
assignment  should  be  vacated.  Smitk 
V.  De  Tastet,  1834.  4  Dea.  &  Chit. 
360 ;  5.  C.  1  M.  &  A.  370. 

The  copyhold  property  of  an  in- 


solvent debtor  vests  in  his  assignee 
by  virtue  of  the  assignment  under  7 
Q.  4.  c.  57.  8.  11.  without  entry  on 
the  court  rolls.  Doe  d.  Smith  v. 
GUnfield,  1  Bing.  N.  C.  729. 

Under  the  thirtieth  section  of 
the  Insolvent  Debtors'  Act  (7  G.  4. 
c.  57.)  a  debt  due  to  the  insolvent 
will  pass  to  the  provisional  assignee, 
although  it  has  been  assigned  to  a 
third  party  before  the  insolvent's  im- 
prisonment, if  notice  of  such  assign- 
ment was  not  given  to  the  debtor 
before  such  imprisonment.  Buck  v. 
Lee,  1  Ad.  &  El.  804. 

In  trover  by  a  bankrupt  against 
his  assignees  to  try  the  validity  of  the 
commission  r^Held,  that  secondary 
evidence  of  the  assignment  might  be 
given,  after  proving  that  it  was  lost 
before  it  was  entered  of  record,  as 
directed  by  6  G.  4.  c.  16.  s.  96., 
and  iS  &  3  W.  4.  c.  1 14.  s.  7.  Semble, 
proof  of  the  plaintiff's  acquiescence 
in  the  defendant's  acts  as  assignee,  and 
dealing  with  him  in  that  character, 
would  render  proof  of  the  assignment 
unnecessary.  Giles  v.  Smithy  5  Tyr. 
15  ;  ^.  C.  1  Crora.  M.  &  R.  462. 

Where  no  fraud  has  been  com- 
mitted, the  assignment  by  an  insol- 
vent debtor  to  his  provisional  assignee, 
under  7  G.  4.  c.  57.  passes  only  such 
property  as  the  insolvent  has  at  the 
time  of  the  assignment.  Sims  v. 
Simpson,  1  Bing.  N.  C.  306 ;  S.  C. 
1  Scott,  177. 

ATTACHMENT. 

See  also  Staying  Attachment. 
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Court  will  not  issue  attachment 
in  the  long  vacation,  unless  there  is 
fear  of  the  party's  absconding.  Ex 
parte  Huni,  re  FoXt  1834.  4  Dea.  & 
Chit.  503. 

AUDIT. 
Commissioners  cannot  open  au- 
dited accounts  of  assignees  without 
permission  of  Court  of  Review.  Ex 
parte  BcMkam,  re  Bramwellf  2  M.  &  A. 
272. 

AWARD. 
A   bankrupt  conveys   his  real 
estate  to  two  trustees  upon  certain 
trusts  for  the  payment  of  his  debts, 
and  subsequently  enters  hito  an  agree- 
ment with  them  as  to  the  sale  o£  the 
property ;  after  which  he  takes  for- 
cible possession  of  part  of  it,  and  the 
trustees  bring  an  action  of  ejectment 
against  him^  which,  with  another  ac- 
tion, is  referred  to  the  decision  of  an 
arbitrator.    The  award  finds,  that  the 
creditors  were  entitled  to  recover  in 
the  action  of  ejectment,  and  directs 
that  a  sum  of  money  which  was  due 
to  the  trustees  for  expenses  incurred 
by   them  in  the  execution  of  the 
trusts  shall  be  paid  by  instalments, 
and  in  default  of  payment,  that  the 
property  shall  be  sold,  and  the  pro- 
ceeds applied  in  discharge  of  the  debt 
due  to  the  trustees : — Held,  that  the 
award  was  no  charge  upon  the  land ; 
but  that  it  did  not  destroy  tbe  lien 
thereon,  which  the  deed  had  expressly 
given  to  the  trustees  for  the  expenses 
incurred  by  them  in  the  execution  of 


the   trusts.      Ex  parte  Cappard,  re 
Thornton,  1 S33,     4  Dea.  &  Chi  1. 1 02. 

BAIL. 
Tbe  defendant  having  been  com- 
mitted to  the  King*s  Bench  prison  by 
a  Court  of  Bankruptcy,  this  Court 
gave  the  bail  time  to  render,  notwith- 
standing the  committal  was  under  a 
London  commission  of  bankrupt,  and 
the  bail  had  justified  after  the  bank- 
ruptcy, after  judgment,  and  at  the 
request  of  the  defendant's  attorney. 
Waugh  v.  Ashfordy  1  Bing.  N.  a  294; 
S.  C.  1  Scott,  167. 

Proceedings  taken  on  the  bail- 
bond  were  stayed,  on  the  terms  that 
it  should  stand  as  a  security.     Sub- 
sequently the  principal  and  his  bail 
became  severally  bankrupt,  and  ob- 
tained their  certificates.     On  motion 
to  have  the  bail-bond  delivered  up 
to   be    cancelled,    and  to  enter  an 
exoneretur  on  the  bail-piece : — Held, 
that  as  the  bankruptcy  and  certifi- 
cates of  the  bail  were  not  disputed, 
the  Court  would  relieve  them  under 
the  ))owers  of  4  &  5  Ann.  c.  16.  s. 
20.  by  staying  proceedings  on    the 
bail-bond,    though   they   would  not 
order  it  to  be  delivered  up,  as  the 
plainlifiT  was  entitled  to  keep  it  in  or- 
der to  claim  to  prove  in  respect  of 
it  under  the  fiats;    and   the  Court 
moulded  the  rule  accordingly,  with- 
out calling  on  the  bail  to  pay  costs. 
Slatier  v.   Scott,  4  Tyr.  372 ;  S.  C. 
2  Crom.  &  Mee.  475. 

BALANCE  SHEET. 
The  balance   sheet  of  a  bank- 
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rupt,  given  on  oath  under  bis  commis- 
sion, is  not  admissible  against  him  on 
a  criminal  charge.  Rex  v.  Britton, 
1  Moody  &  Rob.  297. 

BANKRUPTCY,  ACT  OF. 

See  Act  of  Bankruptcy. 

BANKRUPTCY,  EFFECT  OF. 
Premises  were  let  for  21  years 
to  A.,  his  executors,  administrators 
and  assigns,  with  a  proviso,  that  if 
the  lessee,  his  executors,  administra- 
tors or  assigns,  should  become  bank- 
rupt or  insolvent,  or  suffer  any  judg- 
ment to  be  entered  against  him  &c. 
by  confession  or  otherwise,  or  suffer 
any  extent,  process,  or  proceedings  to 
be  had  or  taken  against  him,  whereby 
any  reasonable  probability  might  arise 
of  the  estate  being  extended,  &c., 
the  estate  should  determine ;  and  the 
lessor  have  power  to  re-enter.  Be- 
fore the  t^rm  ended,  the  lassee  died, 
and  by  will  bequeathed  the  premises 
held  under  this  demise  to  his  execu- 
tors, on  trust  for  his  (testator's) 
widow.  One  executor  died  and  the 
survivor  became  bankrupt : — Held, 
that  the  lessor  had  a  right  to  re-enter, 
which  he  might  enforce  by  ejectment. 
Doe  dem.  Bridgman  v.  David,  5  Tyr. 
U5  ;  S.C.  I  Crom.  M.  &  R.  405. 

A  lease  contained  a  proviso  for 
re-entry,  if  the  lessee,  **  his  executors 
or  administrators,  or  either  of  them^*' 
should  become  bankrupt.  The  exe- 
cutor of  the  lessee  became  bank- 
rupt:— Held,  that  the  landlord  was 
entitled  to  recover  in  ejectment,  al- 


though a  term  vested  in  a  person  as 
executor  does  not  on  his  bankruptcy 
pass  to  the  assignee.  Doe  dem.  fVil' 
liams  V.  Davies,  6  C.  &  P.  614. 

A  commission  of  bankrupt  does 
not  operate  as  a  dissolution  of  the 
contract  of  hiring  between  the  bank- 
rupt and  his  clerk.  If  the  clerk,  being 
hired  for  a  year,  continue  in  the  bank- 
rupt's office  after  the  bankruptcy,  and 
then  in  the  middle  of  the  year,  by 
mutual  consent,  the  contract  be  re- 
scinded, on  the  understanding  that  the 
clerk  is  to  be  paid  rateably  for  his  ser- 
vices during  the  current  year,  the  clerk 
is  not  barred  by  the  certificate  irom 
recovering  all  the  wages  due  from 
the  expiration  of  the  year  last  before 
the  commission  up  to  the  time  of 
rescinding ;  no  part  of  such  wages  be- 
ing provable  under  the  commission. 
The  provision  in  6  G.  4.  c.  16.  s.  48. 
for  payment  of  clerks  and  servants, 
makes  no  difference  in  this  respect. 
A  jury  may  infer  such  an  under-* 
standing  from  the  clerk  having  con- 
tinued after  the  bankruptcy  in  the 
bankrupt's  office  as  long  as  the  bank- 
rupt's brother  remained  there  manag- 
ing the  business  (as  he  had  also  done 
for  a  month  before  the  bankruptcy ), 
although,  in  fact,  there  was  nothing 
for  the  clerk  to  do  after  the  bank- 
ruptcy. Thomas  v.  Williams,  1  Ad. 
&  El.  685. 

To  assumpsit  by  two  plaintiffs, 
for  goods  sold,  &c.,  defendant  plead- 
ed the  bankruptcy  of  one.  Replica- 
tion, that  before  the  bankruptcy,  the 
bankrupt  plaintiff  assigned   to  the 
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other  all  his  interest  m  the  debt,  and 
that  the  bankrupt  now  sued  only  as 
trustee  for  his  co-plaintiff.  The 
Court  was  of  opinion  that  the 
replication  was  bad,  for  not  stat- 
ing that  the  debtor  had  had  notice  of 
the  supposed  assignment,  although 
the  defendant  had  pleaded  over  with- 
out alleging  the  want  of  notice.  But 
the  plaintiff  had  leave  to  amend. 
Dean  v.  James,  1  Ad.  &  £1.  809. 

Defendant,  afler  putting  in  his 
answer,  became  bankrupt.  Plaintiff, 
before  assignees  were  brought  before 
Court,  obtained  an  order  to  refer  the 
answer  for  scandal  and  impertinence : 
— Held,  that  order  was  regular. 
Booth  V*  Smith,  5  Sim.  639. 

Proceedings  taken  on  the  bail- 
bond  were  stayed,  on  the  terms  that 
it  should  stand  as  a  security.  Sub- 
sequently the  principal  and  his  bail 
became  severally  bankrupt,  and  ob- 
tained their  certificates.  On  motion 
to  have  the  bail-bond  delivered  up  to 
be  cancelled,  and  to  enter  an  exonere- 
Cur  on  the  bail-piece  i-^Held,  that  as 
the  bankruptcy  and  certificates  of  the 
bail  were  not  disputed,  the  Court 
would  relieve  them  under  the  powers 
of  4  &  5  ^nn.  c.  16.  s.  20.  by  staying 
proceedings  on  the  bail-bond,  though 
they  would  not  order  it  to  be  deli- 
vered up,  as  the  plaintiff  was  entitled 
to  keep  it  in  order  to  claim  to  prove 
in  respect  of  it  under  the  fiats ;  and 
the  Court  moulded  the  rule  accord- 
ingly, without  calling  on  the  bail  to 
pay  costs.  SUUter  v.  Scott,  4  Tyr. 
372  ;  S.C.Z  Crom.  &  Mees.  475. 


BANKRUPT, 

Generally, 

On  a  petition  to  stay  the  certifi- 
cate by  a  creditor,  at  whose  suit  the 
bankrupt  is  in  custody,  the  bankrupt 
must  be  discharged  before  the  petition 
can  be  heard.  Ex  parte  Green^  re 
Armitstead,  1 834.  4  Dea.  &  Ch .  1 1 2 ; 
S.C.  2M.  &A.  31. 

A  creditor,  who  becomes  bank- 
rupt after  proving  his  debt,  may 
nevertheless  petition  to  stay  the  first 
bankrupt*s  certificate,  if  the  assignees 
of  the  creditor  do  not  interfere.  Ex 
parte  Taylor,  re  Percieal,  1834.  4 
Dea.  &  Ch.  125 ;  S.  C.  2  M.  &  A.  36. 

After  repeated  acts  of  acquies- 
cence of  the  bankrupt  in  the  validity 
of  a  commission,  and  the  dismissal  of 
a  former  petition  by  him  to  the  Lord 
Chancellor  to  supersede  it,  the  Court 
will  restrain  him  from  bringing  actions 
aga inst  h  is  assignees.  Ex  parte  White, 
re  Britten,  1 835.  4  Dea.  &  Ch.  279 ; 
S.  C.  2  M.  &  A.  104. 

Upon  very  slight  circumstances 
of  acquiescence,  and  where  the  bank- 
rupt has  lain  by  for  twenty- two  years 
without  taking  any  active  steps  to 
upset  the  commission,  this  Court 
will,  upon  petition  of  assignees  and 
a  purchaser  under  the  commission, 
grant  an  injunction  to  restrain  actions 
commenced  by  the  bankrupt  against 
purchasers  under  the  commission. 
Ex  parte  Davy,  re  Chambers,  1834. 
4  Dea.  &  Ch.  322 ;  S.  C.  1  M.  &  A. 
283. 

Where  the   bankrupt  petitions 
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lor  a  supersedeas,  with  the  consent  of 
creditors,  and  it  appears  that  the 
Commissioners  have  adjourned  his 
last  examination  sine  die^  the  Court 
will  not  supersede  without  knowing 
the  reason  of  such  adjournment.  Ex 
parte  Gvdge,  re  Gudge,  1834.  4> 
Dea.  &  Ch.  358 ;  S.C.  I  M.&  A. 
341. 

A  notice  to  produce  the  proceed- 
ings must  he  served  on  the  assignees, 
not  on  the  bankrupt.  Ex  parte  and 
re  Daly,  1834.     4  Dea.  &  Ch.  364. 

Costs  ordered  against  bankrupt 
to  be  set  off  against  those  ordered  in 
his  favour.  Ex  parte  Hawley,  re 
Richards,  1834.     4  Dea.  &  Ch.  572. 

A  trader,  in  embarrassed  cir- 
cumstances, absented  himself  from  his 
house  from  the  16th  of  February  till 
the  9th  of  March.  •  Upon  an  issue, 
whether  he  had  committed  an  act  of 
bankruptcy  on  or  before  the  5th  of 
March,  two  letters  written  by  him 
on  the  16th  January  preceding,  ask- 
ing for  time  on  two  bills  of  exchange 
payable  by  him  in  February,  were 
received  in  evidence  to  show  the 
motive  of  his  absence.  Smith  v. 
Cramer,  1  Scott,  541 ;  5.  C.  1  Bing. 
N.  C.  585. 

A  written  statement  made  by  a 
bankrupt,  before  his  bankruptcy,  of 
his  debts  and  credits,  is  evidence  as 
showing  tliat  he  knew  of  his  own  in- 
solvency. Scott  v.  Thomas,  6  C.  & 
P.  611. 

The  declarations  of  a  trader 
made  shortly  after  an  absence,  are  not 
admissible  to  prove  such  absence  an 


act  of  bankruptcy.  Sanble,  That  a 
breach  of  an  appointment  by  a  trader 
to  call  at  his  creditor's  house  to  pay  a 
debt,  is  not  an  act  of  bankruptcy. 
Lees  y.Marton,  1  Moody  &  Rob.  310. 
Depositions  of  deceased  witnes- 
ses taken  before  Commissioners  of 
bankrupt  on  the  opening  of  a  com- 
mission, and  subsequently  inroUed  by 
the  assignees  afterwards,  pursuant  to 
the  6  Geo,  4.  c.  16.  s.  96.,  are  not 
admissible  in  evidence  against  the 
assignees  acting  under  the  commis- 
sion, in  an  action  brought  by  the 
bankrupt  against  such  assignees,  for 
the  purpose  of  disputing  the  validity 
of  the  commission.  Chambers  v. 
Bernasconi,  1  Crom.  M.  &  R.  347. 

Who  may  be. 

See  also  Trader  and  Tradiko. 

B»,  who  was  indebted  to  (7.  in  a 
sum  exceeding  100/.,  became  a  trader 
in  Scotland^  and  after  the  discontinu- 
ance of  his  trade,  but  before  the  con- 
cerns of  his  trade  were  wound  up, 
and  being  still  indebted  to  G.,  com- 
mitted an  act  of  bankruptcy : — Held, 
that  he  was  liable  to  a  sequestration 
as  a  notour  bankrupt,  upon  debt, 
trading,  and  act  of  bankruptcy.  Baillie 
V.Grant,  6  Bligh,  459. 

Liabilities  generally. 

The  balance  sheet  of  a  bank- 
rupt, given  on  oath  under  his  com- 
mission, is  not  admissible  against  him 
on  a  criminal  charge.  Rex  v.  Britton, 
1  Moody  &  Rob.  297. 
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Defendant,  after  putting  in  his 
answer,  became  bankrupt.  Plaintiff, 
before  assignees  were  brought  before 
Court,  obtained  an  order  to  refer  the 
answer  for  scandal  and  impertinence: 
— Held«  that  order  was  regular. 
Booth  y.  Smith,  5  Sim.  639. 

Liability  for  Casts. 

A  bankrupt  who  has  obtained 
his  certificate  loses  his  privilege  as  to 
costs.  Ex  parte  and  re  Lomas,  1 834. 
4  Dea.  &  Cli.  258 ;  S.C.IM.&  A. 
525.  See  also  Ex  parte  Hawieyi  re 
Richards,  4  Dea.  &  Chit.  572. 

Where  the  bankrupt  vexatiously 
petitions  to  supersede  for  want  of  an 
act  of  bankruptcy,  which  he  was  evi- 
dently aware  of  having  committed, 
the  petition  was  dismissed  with  costs. 
Ex  parte  and  re  Thompson,  1834.  4 
Dea.  &  Ch.  534. 

Allowance. 
Under  a  joint  and  separate  fiat 
the  amount  of  each  bankrupt's  allow- 
ance is  to  be  estimated,  not  upon  the 
gross  joint  estate  and  his  separate 
estate,  but  upon  his  share  of  the  joint 
estate,  together  with  his  separate 
estate.  Ex  parte  and  re  Lomas,  1 834. 
4  Dea.  &  Ch.  240 ;  S.C.I  M.&  A. 
525. 

Allowance  for  Maintenance, 
Though  the  assignees,  with  the 
concurrence  of  Commissioners,  have 
ordered  an  allowance  for  maintenance, 
(under  G  Geo.  4.  c.  16.  s.  114.,)  till  the 
bankrupt  has  passed  his  last  exami- 


nation, which  order  remains  on  the 
proceedings,  yet  if  the  assignees  afier^ 
wards  withhold  the  maintenance,  on 
the  ground  of  the  final  examination 
being  adjourned  sine  die,  the  Court 
has  no  power  to  interfere,  either  as 
to  the  maintenance  or  the  passing  of 
the  examination.  Ex  parte  and  re 
Hall,  1834.     4  Dea.  &  Ch.  530. 

Certificate  generally. 

An  uncertificated  bankrupt  can- 
not petition  that  his  assignees  may  be 
ordered  to  account,  without  allying 
that  his  estate  will  produce  a  surplus 
after  paying  20f.  in  the  pound.  Ex 
parte  and  re  Ryley,  1834.  4  Dea.  & 
Ch.  50. 

A  bankrupt  who  has  obtained  his 
certificate  loses  his  privilege  as  to 
costs.  Ex  parte  and  re  Lomas,  1834. 
4  Dea.  &  Ch.  258 ;  S.  C.  1  M.  &  A. 
525. 

Where  a  commission  issued  in 
1 824,  under  which  the  bankrupt  never 
obtained  his  certificate,  and  a  fiat 
issued  against  him  in  1832,  the  Court 
refused,  under  the  circumstances,  to 
supersede  the  fiat.  Ex  parte  Dct-as, 
re  Kenton,  1 834.  4  Dea.  &  Ch.  366 ; 
S.  C.  1  M.  &  A.  420. 

Omission  of  year  in  date  to  sig- 
nature of  certificate  by  creditor, 
where  the  date  was  properly  attach- 
ed to  preceding  signature,  rectified. 
Officer  ordered  to  pass  such  certifi* 
cates  in  future  without  putting  parties 
to  expense  of  petition.  Be  Buckley, 
1834.     4  Dea.  &  Ch.  504. 
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The  certificaxe  noi  stayed  for 
tuiscooduct  before  the  fiat.  Ex  parte 
Gordon,  re  CasteU,  ;e  M.  &  A.  30. 

Effect  of  Certificate, 
A  commisMon  of  bankrupt  does 
not  operate  as  a  dittsolution  of  the  con- 
tract of  hiriog  between  the  bankrupt 
and  his  clerk.  If  the  clerk,  being  hired 
for  a  year,  continue  in  the  bankrupt's 
o£Bce  after  the  bankruptcy,  and  then 
i»  the  middle,  of  the  year,  by  mutual 
consent,  tlie  contract  be  rescinded, 
on  the  understanding  that  the  clerk  is 
to  be  paid  rateably  for  his  services 
during  the  current  year,  the  clerk  is 
not  barred  by  the  certificate  from  re- 
covering  all  the  wages  due  from  the 
expiration  of  the  year  last  before  the 
comraission  up   to  the  time  of  re- 
scinding, no  part  of  such  wages  bet- 
ing provable  under  the  commission. 
The  provision  in  6  Geo.  4.   c.   16. 
8.  48.  for  payment  of  clerks  and  ser- 
vants, makes  no  difference  in  this 
respect.     A  jury  may  infer  such  an 
imderstaading  from  the  clerk  having 
continued,  afler   the  bankruptcy,  in 
the  bankrupt  office,  as  long  as  the 
bankrupt's  brother  remained   there 
managing  the  business  (as  he  had 
also  done  for  a  month   before   the 
bankruptcy),  although,  in  fact,  there 
was  nothing  for  the  clerk  to  do  after 
the  bankruptcy.    Thomas  v.  H^tHiams^ 
1  Ad.  &  £K  685. 

AUoaance  of  Certificate* 
Special  order  as  to  the  aUowance 
of  a  bankrupt's  certificate,  where  the 


signature  of  one  of  the  creditors  had 
been  afBxed  to  it  under  a  power  of 
attorney,  and  there  was  no  affidavit 
of  the  execution  of  the  power  of  at- 
torney. Ex  parte  and  re  Dunstan, 
1884.  4  Dea.  k  Chit.  80  ;  S.  C. 
1  M.  &  A.  G19. 

Petition  for  Allowance  of  Certificate. 

A  cross-petition  by  the  bankrupt 
for  aUowance  of  the  certificate,  will 
not  be  advanced  on  motion  of  course, 
pending  the  reference  for  scandal  of 
affidavits  filed  in  answer  to  the  peti- 
tion to  stay  the  certificate,  on  the 
ground  that  the  latter  petition  was 
improperly  served.  Ex  parte  He» 
theringtony  re  Glossop^  1888.  4  Dear 
&  Chit.  217. 

Petition  to  Staj^  Certificate. 

On  a  petition  to  stay  the  certifi- 
cate by  a  creditor,  at  whose  suit  the 
bankrupt  is  in  custo^,  the  bankrupt 
must  be  discharged  before  the  peti- 
tion can  be  heard.  Ex  parte  Green, 
re  Armititead,  1 884.  4  Dea.  &  Chit 
112;  5.C.  2M.  &A.  31. 

The  rule  on  petition  to  stay  cer- 
tificate is,  that  the  party  objecting  to 
the  certificate  must  himself  make  out 
a  case  to  stay  it ;  the  bankrupt  is  not 
bound  to  answer  mere  allegations 
founded  on  information  and  belief. 
Et  parte  Green,  re  Armitstead,  1884. 
4  Dea.  &  Chit.  112;  S.C.  2  M.  & 
A.  31. 

The  non-payment  of  any  dividend 
is  not,  of  itself,  a  sufficient  reason  to 
stay  the  certificate.    Ex  parte  Green, 
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ft  Jrmitstead,  1884.     4  Dea.  &  Chit: 
112;  ^.  C.2M.  &  A.  31. 

A  creditor,  who  becomes  bank- 
rupt after  proving  his  debt,  may 
nevertheless  petition  to  stay  the  first 
bankrupt's  certificate,  if  the  assignees 
of  the  creditor  do  not  interfere.  Ex 
parte  Taylor^  re  Perdvalf  1834.  4 
Dea.  &  Chit.  125  ;  S.  C.  2  M.  & 
A.  36. 

A  cross- petition  by  the  bank* 
rupt  for  allowance  of  the  certificate, 
will  not  be  advanced  on  motion  of 
course,  pending  the  reference  for 
scandal  of  affidavits  filed  in  answer 
to  the  petition  to  stay  the  certificate, 
on  the  ground  that  the  latter  petition 
was  improperly  served.  Ex  parte 
Hetheringtont  re  Glossop^  1833.  4 
Dea.&  Chit.  217. 

As  a  general  rule,  a  petition  to 
stay  certificate  must  be  served  on 
bankrupt  two  clear  days  before  the 
day  for  which  it  is  answered.  But 
where  a  petition  to  stay  certificate 
was  answered  for  the  9th  December, 
and  on  the  7th  the  bankrupt*s  solici- 
tor requested  the  petitioner's  solicitor 
to  postpone  the  hearing  of  the  petition 
for  a  week,  and  undertook  to  serve 
it  on  the  bankrupt ;  semblCf  the  bank- 
rupt could  not  avail  himself  of  the 
objection  to  service.  Ex  parte  He- 
ther'tngton^  re  Glossop,  1833.  4  Dea. 
&    Chit.  218;    S.  C.  1   M.   &   A. 

607. 

Where  on  petition  to  stay  certi- 
ficate petitioner  does  not  appear,  and 
petition  is  dismissed,  certificate  not 


ordered  to  go  without  the  production 
of  an  affidavit  that  there  is  no  collu- 
sion. Ex  parte  Hetherwgton,  re 
Glassop^  1834.  4  Dea.  &  Chit. 
224. 

Service  of  petition  to  stay  certi- 
ficate not  properly  supported,  where 
affidavit  merely  states  inability  to 
serve  bankrupt  personally,  but  that 
the  bankrupt's  solicitor  had  acknow- 
ledged bankrupt  to  be  fully  aware  of 
petition  and  its  nature.  Ex  parte 
Levy,  re  Glossop^  1835.  4  Dea.  & 
Chit.  224. 

The  Court  wiU  in  general  rehear 
petitions  and  rescind  former  orders 
upon  fresh  evidence  tendered,  but 
not  where  such  orders  are  made  upon 
petitions  to  stay  certificate  or  to  su- 
persede or  annul  fiat.  Ex  parte  and 
re  Lavender^  1835.  -4  Dea.  &  Chit. 

497. 

On  petition  to  prove  and  stay 
certificate,  it  is  not  necessary  to 
charge  directly  what  debt  was  ten- 
dered for  proof  to  the  Commissioner, 
or  when  it  was  rejected.  Ex  parte 
Robinson,  re  Case,  1834.  4  Dea.  & 
Chit.  499. 

On  petition  to  stay  certificate,  it 
must  appear  from  the  petition  itself 
that  the  party  applying  is  a  creditor ; 
if  it  appear  merely  inferentially,  that 
is  suflficient ;  if  it  merely  so  appear 
from  the  affidavits  in  support,  that  is 
insufficient;  and  no  amendment  of 
petition  to  stay  certificate  allowed. 
Ex  parte  Robinson^  re  Casey  1834.  4 
Dea.  &  Chit,  499. 
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Exammatkn. 

On  petition  by  assigneffes  to  ex- 
punge a  proof,  the  examination  of  the 
bankrupt  before  tlie  Commissioners, 
taken  at  the  time  the  proof  was  ad* 
mitted,  is  receivable  in  evidence. 
Ex  parte  Freeman^  re  Clay,  1835.  4 
Dea.  &  Chit.  404. 

To  justify  bankrupts*  committal 
for  unsatisfactory  answers,  the  Com- 
missioners should  point  them  out  and 
press  those  points  particularly.  Ex 
parte  and  re  Lett  2  M.  &  A.  15. 

An  entry  in  a  bankrupts'  exa- 
mination of  a  certain  sum  being  due 
to  A*i  is  evidence  of  an  account 
stated  between  them,  and  is  a  suf- 
ficient acknowledgment  to  take  the 
case  out  of  the  statute  of  limitations. 
But  in  an  action  by  an  attorney  for 
business  done,  for  which  no  signed 
bills  had  been  delivered  in  pursuance 
of  the  statute,  an  admission  by  the 
defendant,  in  an  examination  before 
the  Commissioners  under  a  commis- 
sion of  bankrupt  since  superseded, 
that  the  sum  claimed  was  due,  is' 
not  sufficient  evidence  to  support 
a  count  upon  an  account  stated. 
The  plaintiff,  after  being  nonsuited, 
took  out  a  fiat  in  bankruptcy  against 
the  defendant :— The  Court  refused 
to  ^allow  the  proceedings  to  be 
stayed  without  costs,  on  a  sugges- 
tion that  the  case  was  within  the  6 
Geo,  4.  c.  16.  8.  59.  Ekke  v«  Nohes^ 
4  M.  &  S.  585 ;  5.  C.  1  Moody, 
S59. 

Surrender. 

Leave  to  surrender  after  42d 

▼01.  IV. 


day,  where  bankrupt  not  guilty  of 
any  misconduct,  always  given  with 
costs  out  of  estate,  though  petition 
do  not  pray  costs :  joint  fiat  having 
subsequently  issued,  question,  which 
estate  should  bear  costs,  reserved. 
Ex  parte  Smith,  4  Dea.  &  Chit.  810  ; 
S.C.  2M.  &  A.  382. 


Executor. 

An  executor  may  prove  against 
a  bankrupt  co-executor,  without  an 
order  for  tl^at  purpose.  Ex  parte 
Courtney ,  re  DavU,  1885.  4  Dea.  8c 
Chit.  456 ;  S.  C.  2  M.  &  A.  227. 

By  will  the  father-in-law  of  the 
bankrupt  gave  4000/.  in  trust  for  his 
daughter  for  life,  to  her  separate  use, 
then  to  the  bankrupt  for  life,  and  then 
to  the  issue  of  the  marriage.  The 
will,  reciting  that  the  bankrupt  was  in- 
debted to  the  testator  6000/.  on  bond, 
declared  that  so  much  of  the  debt  on 
the  bond  as  remained  unpaid  in  the 
testator's  life-time  should  go  n  re- 
demption and  satisfiiction  of  the 
above  bequest  of  4000/.  Prior  to 
the  bankruptcy,  and  subsequently  by 
means  of  dividends  from  his  estate, 
1069/.,  part  of  the  6000/.  bond  debt, 
was  paid  off  and  invested  in  the 
funds.  •  On  petition  of  the  assignees, 
claiming  to  be  entitled  to  the  interest 
of  the  1069/.,  the  wife  being  dead, 
held  (Sir  J.  Cross  dissent.)  that,  until 
the  4000/.  should  be  made  up,  the 
1069/.  should  accumulate;  after 
which,  the  assignees  were  declared 
entitled  to  the  interest  for  the  bank- 
do 
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rupt's  life.  Es  parte  Young,  re  Prior, 
1835.     4  Dea.  8c  Ch.  645. 

BARRISTER. 

A  petitioner,  claiming  a  portion 
of  the  bankrupt's  property,  has  no 
right  to  call  for  the  production  of  a 
case  stated  by  the  assignees  for  coun- 
seVs  opinion,  for  the  purpose  of  show- 
ing that  the  bankrupt  has  prevari- 
cated in  his  statements.  Ex  parte 
and  re  Collier,  1834.  4  Dea.  &  Chit. 
364. 

A  country  fiat  having  been  di- 
rected to  three  barristers,  under  the 

1  8c  2  WiU.  4.  c.  56.,  the  solicitor 
neglected  (on  account  of  the  expense) 
to  summon  one  of  them,  the  petitioner, 
who  throughout  evinced  his  willing- 
ness and  claimed  the  right  to  attend. 
Held,  that  the  Court  had  jurisdiction 
at  the  instance  of  the  barrister  to 
interfere :  and  ordered  that  the  solici- 
tor should  summon  such  barrister  in 
future,  and  reoompence  him  for  all 
fees  which  he  would  otherwise  have 
received.  Ex  parte  Dougtass,  4  Dea. 
&  Chit.  768.  S.  C.  2  M.  &  A.  218. 
This  is  followed  in  Ex  parte  fVilUams, 

2  M.  &  A.  ^16. 

Barrister  cannot  petition  to  have 
his  name  inserted  in  the  commission. 
Ex  parte  Ward,  2  M.  &  A.  219,  n. ; 
but  see  Ex  parte  Douglass,  4  D.  &  C. 
768;  2M.  &  A.  218. 

Commissioners  recommended  to 
hear  counsel  against  adjudication. 
Re  Walker,  2  M.  &  A.  267. 

BILL  OF  EXCHANGE. 

Where  go6ds,  in  which  the  bank- 


rupts were  jointly  interested  with 
A.  B,,  were  pledged  with  a  creditor 
to  secure  the  payment  of  an  aceept- 
ance  of  the  bankrupt's,  and  part  of 
the  proceeds  were  received  by  the 
creditor  before  he  applied  to  prove : 
— Held,  that  he  must  dednct  the 
amount  so  received  before  he  conkl 
prove  on  the  acceptance.  AUier,  if 
the  goods  had  belonged  to  A,  B. 
alone.  Ex  parte  Preeeott,  re  Thoaqt-' 
son,  1 834.    4  Dea.  &  Chit.  ftS. 

Q.  8c  Co.  to  secure  a  permanent 
loan  from  their  bankers,  F.  &  Co.,  to 
the  amount  of  20,000/.,  stgree  to  de- 
posit with  them  their  joint  note  fw 
that  amount ;  and  as  ooUateral  se- 
curity, 10,000/.  in  bills  not  to  be 
moved,  and  10,000/.  in  bifls  to  be 
with  G.  8c  Co.  during  the  day,  and 
also  to  leave  a  standing  balance  on 
the  account  every  night  of  4000/.  In 
pursuance  of  this  agreement,  O,  8c 
Co.  every  evening  delivered  to  V, 
8c  Co.  bills  of  various  amounts,  bat 
not  les^  than  10,000/.  on  any  occa- 
sion, unless  [their  cash  balance  ex- 
ceeded 4000/.  J  and  every  morning 
they  received  these  bills  back  again 
from  V.  8c  Co.,  which  were  either 
returned,  or  others  of  equal  amount 
substituted,  every  evening.  On  the 
last  day  of  dealing  between  the  par- 
ties, G.  8c  Co.  informed  F.  8c  Co. 
that  as  they  had  drawn  out  the  cash 
balance  which  they  ought  to  have 
\efi  in  their  hands,  they  had  given 
additional  security  to  V,  8c  Co.  by 
lodging  bills  with  them  to  a  larger 
amount.  The  amount  of  the  sum 
so  overdrawn  was,  in  fact,  3000/., 
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ttid  the  amount  of  the  bills  then  de* 
posited  w«a  22,666/.,  includiDganote 
of  hand  of  &  St  Co,  for  10,0002.,  for 
which  B.  &  Co.  had  only  received  a 
partial  consideration  from  Gf.  &  Co. ; 
bat  F.  &  Co.  had  no  notice  of  sach 
want  of  consideration  attaching  to 
this  note.  At  the  cloeing  of  the 
basinets  between  Q.  &  Co.  and 
F.  &  Co.,  a  balance  was  due  to  V» 
&  Co.  of  55,d86/.»  for  which  they 
held  the  deposit  of  the  bills  and  note 
to  the  amount  of  22,666/.,  besides 
the  note  of  G.  &  Co.  for  20,000/. 
Gf.  &  Co.  afterwards  stopped  pay* 
ment»  when  F.  &  Co.  gave  them  a 
letter  of  licence,  which  was  however 
subsequently  recalled.  B.  &  Co. 
beoame  bankrupt : — Held,  that  F.  8s 
Co.  were  entitled  to  prove  the  full 
amount  of  the  note  for  10,000/. 
against  B.  &  Co.'s  estate;  but  that 
at  the  specified  purpose  of  the  depo* 
sit  of  the  bills  by  G.  8c  Co.  with  V. 
8c  Co.  was  not  to  secure  any  general 
balance,  but  merely  the  two  loans  of 
20,000/.  and  SOOO/.;  the  bills  de- 
posited were  to  be  considered  only  as 
collateral  security  for  those  two  sums, 
and  not  for  the  amount  of  the  whole 
debt  due  to  F.  &  Co. ;  that  the  pro- 
ceeds of  the  other  bills  and  of  G.  & 
Co.'s  joint  note  must  therefore  be 
deducted  from  the  28,000/. ;  and  that 
V.  &  Co.  were  entitled  to  receive 
dividends  on  their  proof  against  B, 
&  Co.'s  estate,  until  they  should  have 
icoeived  full  payment  of  the  unsatis- 
fied balance  of  this  latter  sum.  Es 
parte  VerCf   re  Bmitkjf,  1885.      4 


Dea.  &  Chit.  295 ;  S.  C.ZU.k  A. 
123. 

ji.  and  B,  give  a  joint  pronus- 
sory  note,  upon  which  money  is  lent 
by  C.  to  them,  and  by  them  to  D.  B. 
becomes  bankrupt,  and  A.  is  obliged, 
after  the  bankruptcy,  to  pay  the  note. 
Held,  that  he  is  not  a  surety  for  £., 
but  that  A,  and  B.  are  principal  debtors 
or  co-sureties,  and  therefore  that  A* 
could  not  prove  for  a  moiety  of  the 
note  against  B.'s  estate.  Ex  parte 
Porter,  4  Dea.  &  Chit.  77^ ;  S.  C.  2 
M.  &  A.  281. 

An  affidavit  in  support  of  depo- 
sition of  proof  on  a  bill  should  state 
consideration.  Ex  parte  Mdberlyt  re 
Young,  2  M.  &  A.  23. 

BILL  OF  LADING. 

W.  shipped  at  Leghorn  twenty- 
three  casks  of  oil,  on  account  and  by 
the  order  of  L.  at  Liverpool,  and 
transmitted  to  him  a  bill  of  lading. 
Before  the  arrival  of  the  oil,  L.  in- 
dorsed the  bill  of  lading,  and  depo- 
sited it  with  jET.,  who  advanced  money 
on  it,  having  previously  advanced 
money  on  other  goods  (the  property 
of  Z.)  deposited  with  him.  On  the 
arrival  of  the  oil,  I4,  having  pre- 
viously become  bankrupt,  and  fF,  not 
having  been  paid  for  it,  fF.'a  agents 
claimed  it  of  the  master  of  the  ship; 
but  the  latter  delivered  it  to  if.,  who 
afterwards  sold  the  goods  of  L.  as 
weU  as  the  oU  of  fF.  The  net  pro- 
ceeds of  the  goods  belonging  to  £• 
were  sufficient  to  satisfy  the  debt  due 
firom  Ir«  to  H»    H,  paid  himself  his 
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debt,  and  deposited  the  net  proceeds 
of  W/s  oil  with  a  third  person,  to 
abide  the  event  of  the  award  of  an 
arbitrator,  to  whom  all  disputes  be- 
tween W.  and   the  assignees  of  L. 
were  referred.     The  arbitrator  hav- 
ing stated   the  above  facts  on  his 
award  for  the  opinion  of  this  Court : 
— Held,  that  JV,,  the  unpaid  vendor 
of  the  oil,  had,  at  the  time  when  his 
agents  claimed  it,  no  right  to  take 
possession  on  the  insolvency  of  L., 
because  the  property  in  and  the  right 
to  the  possession  was  then  vested  in 
H.9  the  indorsee  of  the  bill  of  lading 
for  value  ;  and  further,  that  W,  had 
not,  by  reason  of  such  claim,  any 
legal  right  to  the  possession  of  the 
goods  after  H,*s  lien  was  satisfied : 
but  that  in  a  Court  of  Equity,  such 
transfer  to  H.  would  be  treated  as  a 
pledge  or  mortgage  only,  and  there- 
fore /f^.,  by  his  attempted  stoppage 
in  transitu,  acquired  a  right  to  the 
goods  in   equity,    subject    to    H.'s 
lien    against   the    assignees    of  L. 
Held,  secondly,  that  W,,  by  means 
of  his   goods,    had   become  surety 
to  H.   for   L.'s    debt,    and   had  a 
clear   equity    to    oblige  H,  to  pay 
his  debt  out  of  Z.'s  own  goods  de- 
posited  with    him   in  ease  of  such 
surety;    and  all   the. goods  both  of 
W,  and  L,  having  been  sold,  IF,  might 
insist  on  the  proceeds  of  L.'s  goods 
being  appropriated  to  payment  of  the 
debt:    and,  therefore,  that  JF.  was 
entitled  to  have  all  the  proceeds  of 
the  oil  paid  over  to  him.     Re  the 
ArbitralioH  between  JFestzintkus  and 


Auignees  of  Lapage  and  Co* :  and 
betxoeen  Rogers  and  Co.  and  the  $ame 
Assignees,  5  Bam.  &  Adol.  817. 

BREACH  OF  APPOINTMENT. 
A  bankrupt,  pending  a  negotia- 
tion for  the  loan  of  money,  is  arrested 
in  the  country  and  discharged  on  bail. 
He  at  the  time  promises  to  meet  the 
creditor  and  his  solicitor  on  the  fol- 
lowing day;   however,  he  goes    to 
London,  in  order  to  procure  part  of 
the  loan,  and  therewith  to  pay  the 
creditor  the  debt  instead  of  giving 
security.     He  writes  to  the  solicitor 
stating  the  fact  and  its  object,  and 
promises  to  return  in  a  day  or  two 
and  pay  the  debt.     He  is,  however, 
detained  longer  in  London,  bond  fide, 
upon  the  same  negotiation: — ^Held, 
that  evidence  of  the  intent  to  delay  his 
creditor  was  rebutted.    Ex  parte  and 
re  LaoendeTt  1834.     4  Dea.  &  Chit. 
484. 

The  bare  neglect  to  keep  an  ap- 
pointment to  meet  a  creditor,  does 
not  amount  to  an  act  of  bankruptcy. 
Ex  parte  and  re  Lavender,  1834.  4 
Dea.  &  Chit.  484.  See  also  Lees  v. 
Morton,  1  Moody  &  Rob.  SIO. 

CERTIFICATE  OF  BANK- 
RUPT. 
See  Bankrupt's  Certificate. 

CERTIFICATE  OF  REGIS- 
TRAR. 
Order  for  four-day  order  to- 
wards commitment,  must  be  prayed 
by  petition,  not  motion,  and  certtfi- 
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cate  of  Registrar  of  non-conformity, 
should  be  dated  the  very  day  of  the 
application  for  the  short  order.  Ex 
parte  Myers^  re  Sudell^  1835.  4 
Dea.  &  Chit.  579. 

CERTIFICATE  OF  COMMIS- 
SIONERS. 
SembUi  this  Court  has  no  juris- 
diction to  order  the  Commissioner  to 
certify  the  consent  of  creditors  to  a 
supersedeas,  especially  when  he  ob- 
jects because  fees  payable  under  1  & 
2  fFUL  4.  c.  56.  ss.  45,  46.  are  not 
paid.  Re  Hawker,  1834.  4  Dea.  & 
Chit.  569. 

If  the  Commissioners  certify  that 
a  consolidation  will  be  beneficial^  the 
assignees  need  not  be  served.  Ex 
parte  Smithy  re  Shaw,  2  M.  &  A.  60. 

CESTUI  QUE  TRUST. 

See  Trustees,  akd  Cestui  Que 
Trust. 

CHARGE  ON  LAND. 
A  bankrupt  conveys  his  real 
estate  to  two  trustees  upon  certain 
trusts  for  the  payment  of  his  debts, 
and  subsequently  enters  into  an 
agreement  with  them  as  to  the  sale 
of  the  property ;  afler  which  he  takes 
forcible  possession  of  part  of  it,  and 
the  trustees  bring  an  action  of  eject- 
ment against  him,  which,  with  ano- 
ther action,  is  referred  to  the  deci- 
sion of  an  arbitrator.  The  award 
finds,  that  the  creditors  were  entitled 
to  recover  in  the  action  of  ejectment, 
and  directs  that  a  sum  of  money 
which  was  due  to  the  trustees  for 
expenses  incurred  by  them  in  the 


execution  of  the  trusts  shall  be  paid 
by  instalments,  and  in  default  of  pay- 
ment, that  the  property  shall  be  sold, 
and  the  proceeds  applied  in  discharge 
of  the  debt  due  to  the  trustees : — 
Held,  that  the  award  was  no  charge 
upon  the  land;  but  that  it  did  not 
destroy  the  lien  thereon,  which  the 
deed  had  expressly  given  to  the  trus- 
tees for  the  expenses  incurred  by 
them  in  the  execution  of  the  trusts. 
Ex  parte  Coppard,  re  Thornton,  1883. 
4  Dea.  Sc  Chit.  102. 

CHATTELS. 
See  Delivery  up  of  Chattels. 

CHOSE  IN  ACTION. 

To  assumpsit  by  two  plaintiffs, 
for  goods  sold,  See,  defendant  pleaded 
the  bankruptcy  of  one.  Replication, 
that  before  the  bankruptcy,  the  bank- 
rupt plaintiff  assigned  to  the  other 
all  his  interest  in  the  debt,  and  that 
the  bankrupt  now  sued  only  as  trus- 
tee for  his  co-plaintiff.  The  Court 
was  of  opinion  that  the  replication 
was  bad,  for  not  stating  that  the 
debtor  had  had  notice  of  the  sup- 
posed assignment,  although  the  de- 
fendant had  pleaded  over  without 
alleging  the  want  of  notice.  But  the 
plaintiff  had  leave  to  amend.  Dean 
V.  J(mest  1  Ad.  &  El.  809. 

Under  the  thirtieth  section  of 
the  Insolvent  Debtors*  Act  (7  G.  4. 
c.  57.)  a  debt  due  to  the  insolvent 
will  pass  to  the  provisional  assignee, 
although  it  has  been  assigned  to  a 
third  party  before  the  insolvent's 
imprisonment,  if  notice  of  such  assign- 
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toent  was  not  given  to  the  debtor  be- 
fore such  imprisonment.  Buck  v. 
Lee,  1  Ad.  &  El.  804. 

To  an  action  b j  the  assignees  of 
a  bankrupt  ship-owner  for  the  freight 
of  a  Toyage  to  India,  accruing  to  him 
before  his  bankruptcy,  the  defendant 
pleaded  that  the  ship-owner,  before 
his  bankruptcy,  assigned  by  deed 
the  freight  in  question  to  /.,  in  trust 
to  discharge  a  debt  due  from  the 
ship-owner  to  /.,  and  to  pay  the  sur- 
plus, if  any,  to  the  ship-owner ;  that 
the  defendant  had  notice  of  such  as- 
signment, and  that  the  freight,  which 
was  not  sufficient  to  discharge  the 
debt,  had  been  demanded  of  him  by 
/. : — Held,  a  good  bar  to  the  action. 
Leslie  v.  Guthrie,  1  Btng.  N.  C.  697. 

CLAIM. 

Where  property  pledged  by  the 
bankrupt  with  a  creditor  is  claimed 
by  a  third  person,  the  creditor  may 
enter  a  claim  on  the  proceedings  for 
the  whole  of  his  debt,  till  the  legal 
right  to  the  property  is  determined. 
Ex  parte  fFiUiams,  re  Raikes,  1855. 
4Dea.&Chit.  180. 

In  1780  A.  and  B.  were  part- 
ners as  army  agents,  having  been  in 
the  habit  of  receiving  money  from 
the  government  for  the  pay  of  certain 
regiments.  In  that  year  A,  retires, 
and  B.  and  C,  carry  on  the  business 
as  before,  but  without  coming  to  any 
account  with  the  Crown^  and  with- 
out any  account  whatever  being  taken 
of  the  liabilities  of  the  firm  of  A, 
and  B,  at  the  time  of  ^/s  retiring. 


In  I783>  fi.  &  C.  are  required  by 
the  government  to  render  the  ac- 
count of  monies  issoed  for  the  several 
regimeoU  daring  the  period  of  the 
existence  of  the  firm  of  A,  and  B. 
and  of  B.  and  C,  which  they  do 
without  any  break  appearing  in  them 
at  1 780,  when  A.  retired.  But  the 
accounts  rendered  do  not  state  any 
debtor  and  creditor  account  as  be- 
tween the  respective  firms  and  the 
Crown^  but  show  simply  the  sums 
issued  in  respect  of  each  regiment, 
and  how  they  have  been  applied. 
On  the  formation  of  the  firm  of  B. 
and  C,  the  old  ledgers  are  osed| 
there  was  no  agreement  to  take  to 
the  liabilities  of  A.  and  B.,  and  every 
thing  is  carried  on  in  the  same  man* 
ner  as  before  till  1783,  when  the  23 
Geo*  3.  c.  30.  was  passed,  which  di- 
rects that  an  estimate  is  to  be  theooe- 
forth  prepared  of  the  amount  which 
will  be  required  for  the  purposes  of 
the  army;  that  the  amount  is  to 
be  paid  from  time  to  time  into  the 
bank;  that  the  paymaster  of  the 
forces  is  to  communicate  to  the 
Secretary  at  War  the  sums  that  wiB 
be  required  for  the  purposes  of  the 
different  regiments;  that  the  agents 
of  die  dififerent  regiments  are  to 
communicate  to  the  Secretary  at  War 
the  sums  that  will  be  required  for 
the  different  regiments,  and  an  issue 
is  then  made  to  the  agent  for  the 
particular  purposes  of  those  re^« 
ments^  and  annual  accounts  were  re- 
quired to  be  rendered  by  the  several 
agentB.    Upon  this  footing  matters  are 
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cvried  on  till  1^04$  when  jB.  and 
C.  became  bankrupts^  and  a  balance 
of  150,000/.  is  found  due  to  the 
Crown ;  and  in  1820^  and  not  before, 
it  is  found  tbat  91»000/.,  part  of  the 
150,000/.,  was  due  at  the  time  of  the 
retirement  of  A,  Sembkf  under  these 
droumstances,  that  B.  and  C.  could 
not  be  presumed  to  have  adopted  the 
debt  of  A.  and  B.f  and  that  the  go- 
vernment could  not  be  presumed  to 
have  assented  thereto  had  such  adop- 
tion existed  3  and,  consequently,  that 
the  government  had  no  right  to  prove 
the  entire  sum  of  150,000/.  against 
B.  and  C/s  estate.  (Crofs,  J.  dusent,) 
But  it  also  appearing  that  the  as- 
signees had,  by  proceedings  in  the 
Court  of  Session  in  Scotland,  treated 
the  91,000/.  as  dae  from  their  estate, 
and  the  government  having,  on  the 
other  hand,  sued  the  representatives 
of  A»  in  Scotland  (subsequently  to 
the  discovery  of  the  balance  being 
due)  so  as  to  charge  A.  alone  as  the 
debtor,  a  claim  was  permitted  to  be 
entered  till  the  result  of  the  Crown's 
proceedings,  which  were  still  pend- 
ing, against  the  representatives  of  A. 
was  ascertained.  Ex  fiarte  Sandham, 
4Dea.&Chit.6l8. 

CO-DEBTOR. 
A*  and  B*  give  a  joint  promis- 
sory note,  upon  which  money  is  lent 
by  C.  to  them,  and  by  them  to  D. 
B»  becomes  bankrupt,  and  A.  is 
obliged,  c^hr  the  bankruptcy^  to  pay 
the  note.  Hekl,  that  he  is  not  a 
surety  for  B^  but  that  A*  and  B.  are 


prindpel  debtors  or  co-sureties,  and 
therefore  that  A.  could  not  prove  for  a 
moiety  of  the  note  against  B.'s  estate. 
Ex  parte  Porter,  4  Dea.  &  Chit.  774. 
/S.  C.£M.&A.ie81. 

COMMISSIONERS'  CERTIFI- 
CATE. 
See  Certificate  or  Commissiokebs. 

COMMISSIONERS. 

Power  to  administer  oaths  on 
affidavit,  5  &  6  Will.  4.  c.  £9.  s.  24. 

On  an  application  by  two  cre- 
ditors to  the  Commissioners  to  ex- 
punge a  {HToof,  under  the  6  Geo.  4. 
c.  16.  s.  60.  the  Commissioners  have 
a  discretionary  power  to  adjudge  to 
the  creditor  whose  proof  is  sought  to 
be  expunged,  such  costs  as  he  may 
think  reasonable,  including  the  coats 
of  the  meetings,  as  well  as  those  of 
the  creditor.  And  though  the  Com- 
missioners may  have  allowed  rather 
too  much  to  the  creditor,  this  will  not 
make  the  order  bad  for  the  whole 
allowance,  but  the  objecting  parties 
may  have  the  costs  taxed.  Ex  parte 
KirhMyy  re  HoU,  1 834.  4  Dea.  & 
Chit.  5^ ;  iS*.  C.  1  M.  &  A.  642. 

Where  a  creditor  applies  to  prove 
a  debt,  and  daims  aright  to  property 
in  his  possession,  to  which  the  Com- 
missioners think  he  has  no  lien,  the 
Commissioners  should  admit  the 
proof,  and  leave  the  question  of  lien 
to  be  controlled  merely  by  retention 
of  the  dividend.  Ex  parte  Dobsotif 
re  Thomp9on,  1834.  4  Dea.  &  Chit< 
69 ;  .8.  C.  1  M.  &  A.  666« 
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Where  the  Commissionera  ex- 
punged a  proof,  on  tlie  application  of 
the  aMigoees,  and  the  creditor  after- 
wards succeeded  on  a  petition  to  have 
it  restored,  the  Court  gave  him  the 
costs  of  the  petition,  as  well  as  of 
the  proceedings  before  the  Conimis- 
sioners;  making  it  an  exception  to 
the  general  rule,  that  costs  are  not 
given  against  the  decision  of  the 
Commissioners.  Ex  paiie  Brookig  re 
Moore,  ISS6.  4  Dea.  &  Chit.  S09 ; 
S.  C.  2  M.  &  A.  78. 

An  ex  parte  order  was  obtained 
by  the  tenant  of  the  assignees  to  refer 
it  to  the  Commissioner  to  ascertain  if 
a  reduction  of  his  rent  would  be  be- 
neficial to  the  bankrupt's  estate.  The 
Commissioner  certified  that  it  would> 
and  that  another  person  had  ten- 
dered a  higher  rent  than  that  to  which 
he  proposed  to  reduce  the  original 
rent.  An  application  was  made  to 
confirm  the  certificate.  A  petition 
was  presented  by  creditors, -one  of 
whom  had  offered  the  higher  rent,  to 
discharge  the  order  of  reference  and 
the  Commissioner's  certificate.  But 
the  Court  refused  to  interfere,  leav- 
ing the  petitioners  to  their  remedy 
against  the  assignees,  if  they  were 
i^rieved,  as  their  rights  were  not 
bound  by  the  proceeding,  and  as  they 
were  no  parties  to  the  order.  Sir 
J.  Cross f  dissent.  Ex  parte  De  Begnis, 
re  Chambers,  1834.  4  Dea.  &  Chit. 
225 :  S.C.I  M.  8c  A.  277. 

The  Court  has  a  general  juris- 
diction to  entertain  questions  on  the 
legality  of  commitment  by  Commis- 
sioners upon  petition  without  habeas  I 


corpus,  and  without  the  warrant  of 
commitment  being  before  it;  espe- 
ciaUy  where  the  objections  to  the 
committal  would  not  appear  on  the 
face  of  the  warrant.  Dubit,  Sir  J. 
Cross,  as  to  the  production  of  the 
warrant  Qwtre,  whether  this  Court 
has  any  jurisdiction  to  issue  the  writ 
of  habeas  corpus?  Ex  parte  and  re 
Jones,  1884.     4  Dea.  &  Chit.  586. 

The  Court  has  no  jurisdiction  to 
control  the  discretion  of  a  Commis- 
sioner as  to  what  documentary  evi- 
dence he  shall  require  to  be  produced 
to  prove  an  act  of  bankruptcy.  But 
the  Court  intimated  its  opinion  that  a 
letter  written  by  the  bankrupt's  wife 
to  a  third  party,  in  whose  possession 
it  remained,  though  it  could  not  in 
any  way  afford  direct  evidence  of  the 
act  of  bankruptcy,  (unless  it  was  also 
proved  that  she  was  authorized  by 
her  husband  to  write  it  as  his  agent,) 
she  not  being  examinable  as  a  witness 
upon  that  point,  yet  might  be  ordered 
to  be  produced,  to  be  used  only  as  a 
clue  to  the  procurement  of  otlier  evi- 
dence as  to  the  act  of  bankruptcy. 
Ex  parte  Groom,  re  Chambers^  1885. 
4  Dea.  &  Chit.  640. 

If  defective  affidavits  be  pro- 
duced, Commissioner  should  not  re- 
ject, but  only  adjourn  proof.  Ex 
parte  Maberly,  re  Young,  2  M.  &  A. 
23. 

To  justify  a  committal  of  bank« 
rupt  for  not  answering  satisfactorily, 
the  Commissioners  should  point  out 
the  unsatisfactory  answers  and  press 
those  points.  Ex  parte  and  re  Lee^  ft 
M.  &  A.  15. 
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A  single  London  Commissioner 
cannot  fine  for  contempt.  Rex  v. 
Faulkner,  2  M.  &  A.  311. 

Where  Commissioners  were  ab- 
sent from  first  meeting,  the  Court 
will  appoint  another.  Ex  parte  HaU, 
re  Thompson,  2  M.  &  A.  294. 

Commissioners  cannot  open  au- 
dited accounts  of  assignees  without 
permission  from  Court  of  Review. 
Ex  parte  Benkam,  re  BramtoeU,  t  M. 
&  A.  272. 

COMMISSIONERS  IN  COUN- 

TRY. 

A  country  fiat  having  been  di- 
rected to  three  barristers,  under  the 
1^2  WiU.  4.  c.  56.,  the  solicitor 
neglected  (on  account  of  the  expense) 
to  summon  one  of  them,  the  peti- 
tioner, who  throughout  evinced  his 
willingness  and  claimed  the  right  to 
attend.  Held,  that  the  Court  had 
jurisdiction  at  the  instance  of  the  bar- 
rister to  interfere  :  and  ordered  that 
the  solicitor  should  summon  such 
barrister  in  future,  and  recompence 
him  for  all  fees  which  he  would  other* 
wise  have  received.  Ex  parte  Doug- 
Uu9,  4  Dea.  &  Chit.  768 ;  ^.  C.  2 
M.  &  A.  218.  This  is  followed  in 
Ex  parte  WUUam,  2  M.  &  A.  616, 
Contra,  Ex  parte  Ward,  2  M.  &  A. 
219,  n. 

Barrister  cannot  petition  to  have 
his  name  inserted  in  the  commission. 
Ex  parte  Ward,  2  M.  &  A.  219,  n. : 
but  see  Ex  parte  Douglau,  4  Dea.  & 
Chit.  768;  2  M.  &  A.  218, 

Commissioner  having  improperly 


rejected  proof  because  the  claim  was 
merged  in  felony,  the  petitioner  was 
allowed  costs  out  of  estate.  Ex  parte 
Birkiy  2  M.  &  A.  208,  n.  (a). 

COMMITMENT. 
See  also  Wabkant  of  Commitment. 

The  Court  has  a  general  juris- 
diction to  entertain  questions  on  the 
legality  of  commitment  by  Com- 
missioners upon  petition  without  ha- 
beas corpus,  and  without  the  warrant 
of  commitment  being  before  it ;  es- 
pecially where  the  objections  to  the 
committal  would  not  appear  on  the 
face  of  the  warrant.  Dubit.  Sir  /. 
Cross,  as  to  the  production  of  the 
warrant.  Quare,  whether  this  Court 
has  any  jurisdiction  to  issue  the  writ 
of  habeas  corpus?  Ex  parte  and  re 
Jones,  1894.    4  Dea.  8c  Chit.  5S6* 

Order  for  four-day  order,  to- 
wards commitment,  must  be  prayed 
by  petition,  not  motion ;  and  certifi- 
cate of  Registrar  of  non-conformity, 
should  be  dated  the  very  day  of  the 
application  for  the  short  order.  Ex 
parte  Myers,  re  Svdell,  1885.  4  Dea. 
&  Chit,  579. 

To  justify  a  committal  of  bank- 
rupt for  not  answering  satisfiictorily, 
the  Commissioners  should  point  out 
the  unsatisfactory  answers^  and  press  ' 
those  points.  Ex  parte  and  re  Lee, 
2  M.  &  A.  15. 

When  all  is  regular,  the  four- 
day  order  to  pay,  &c.,  or  stand  com- 
mitted, is  of  course  at  the  office.  Ex 
parte  and  re  Smith,  2  M.  &  A.  2lSi 

The  defendant  having  been  com- 
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mitted  to  iho  Kiog't  Bench  priaon  by 
«  Court  of  Bankruptcy,  this  Court 
g«v8  die  bail  time  to  render,  not- 
withstanding the  committal  was  un- 
der a  London  commission  of  bank- 
rupt, and  the  bail  had  justified  after 
the  bankruptcy,  after  judgment,  and 
at  the  request  of  the  defendant's  at- 
torney. Wtmgk  ▼•  As^^df  1  Bing. 
N.  C.  294 ;  ^.  C.  1  Scott,  167. 

The  Lord  Chancellor  is  not 
liable  to  an  action  in  respect  of  an 
order  of  commitment  made  by  him  in 
bankruptcy,  even  admittii^  such  or- 
der to  hare  been  irregular.  Dtau 
▼•  Lord  Brougham  mul  Vmut,  1  Moody 
&  Rob.  d09. 

COMPETENCY  OF  WITNESS. 
Sec  Witness,  Competency  of. 

COMPOSITION. 

Creditor  having  agreed  to  ac- 
cept «  composition  for  his  debt,  takes 
bills  for  the  amount  of  the  composi- 
tion, and  also  has  a  bond  assigned  to 
him  as  part  security  for  the  compo- 
sition. The  composition  deed  con- 
tained a  clause,  that  on  default  in 
payment  of  instalments,  the  composi- 
tion should  fall  to  the  ground.  De- 
fiiult  is  made»  and  subsequently  a 
fiat  issues :  — Held,  that  creditor 
might  prove  balance  of  original  debt 
remaining  due,  and  also  retain  the 
bond.  Ex  parte  Reay,  re  Champion, 
1894.  4  Dea*  &  Chit.  5^5 ;  S.  C. 
4  M.  &  A.  S^ 

On  an  agreement  for  a  compo- 
sition, A,  the  creditor  received,  as  a 
fiirther  security,  the  assignment  of 


several  debts  due  to  ^.  the  debtor. 
]>efanlt  was  made  in  payment  of  the 
instalments  of  the  compositaopj  and 
B.  became  bankrupt.  Held,  Aat  A. 
might  prove  the  amount  of  his  ori- 
ginal debit,  but  that  he  ooold  not  oho 
retain  the  benefit  of  the  aasigaoient 
of  the  debts.  The  value  of  them  was 
therefore  directed  to  be  asoeitaiaed, 
«id  liberty  given  £otA,to  psove  §m 
the  diflcrenoe,  if  he  elected  to  retain 
them.  ExparteEllig,4DeaL.kChiL 
736 ;  5.  C.  2  M.  &  A.  370. 

CONSENT. 

See  idto  AoouisaozNCB — ^Fiat»  Ah- 

NULLnro,  &c 

Fiat  will  not  be  supeneded  on 
consent  under  the  composition  olanaes 
(6  Geo.  4.  c  16.  s.  133,  134,)  until 
after  the  second  meeting.  Eg  parte 
Boardman,  4Dea.&Cliit.  724\S.  C. 
2  M.  &  A.  209. 

QuiBre,  if  the  C.  R.  has  juiis- 
diction  to  entertain  a  petition  sei^og 
delivery  up  of  specific  chattd.  it  has, 
if  parties  respondent  consent  to  be 
bound.  But  respondent  being  trastee 
cannot  consent.  Ex  parte  £IKsoii,  4 
Dea.  &  Chit.  7^5. 

On  petition  to  annul  on  oonaent 
under  6  Geo.  4.  c.  16.  s.  ISS,  194. 
the  assignees  must  be  served.  Em 
parte  and  re  Race^  2  M.  &  A.  A4i. 

CONSIDERATION. 

Affidavit  to  support  deposition 
of  proof  on  bitt  should  otate  ooo* 
sideration.  Ex  parte  MAerh^  vt 
Yoaag,  2  Ml  &  A.  9S. 
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CONSOLIDATION  OF 
ESTATES. 

If  CommiMioiiers  certify  that  a 
conaolidBtion  will  be  beneficial,  the 
assigneee  need  not  be  eerved.  Ex 
parti  Smiik,  re  Skam,  2  M.  &  A.  60. 

CONTEMPT. 

Application  for  warrant  of  com* 
nutment  for  disobedience  of  a  four* 
daj  order  it  ex  parte,  and  quite  of 
oouree*  Ex  parti  Huntf  re  Fot^ 
1834.    4  Dea.  &  Chit.  508. 

Order  for  four-day  order,  to- 
wards eonnnitment,  mutt  be  prayed 
by  petition  not  motton,  and  oertifieate 
of  Registrar  of  non-^onfermity  should 
be  dated  the  very  day  ol  the  applica- 
tion for  the  short  order.  Ex  parte 
Myen,  re  Sudell,  1 885.  4  Dea.  & 
Chit.  579. 

When  all  is  regular,  the  four^^day 
order  to  pay,  &c*,  or  stand  committed, 
is  of  course  at  the  o£Soe«  Ex  parte 
and  re  SmUk,  2  M.  &  A.  218. 

A  single  London  Commissioner 
cannot  fine  for  contempt.  Sex  v. 
FauUmery  2  M.  &  A.  811. 

CONTRACT. 
See  Aokb»ceni>^Pbotbctbd  Con- 

TBAOTS. 

Proof  cannot  be  made  by  the 
joint  estate  against  the  separate  es- 
tate, except  in  case  of  a  fraudulent 
abetraction  from  joint  funds  by  one 
of  the  partners ;  and  not  theni  if  there 
had  been  any  waiver  of  the  tortious 
act  by  the  other  partner,  so  as  to  re* 
duee  it  to  a  matter  of  eontinct*    Ex 


parte  TVimer,  re  Mackenssie^  1888. 
4  Dea.  &  Chit.  169 ;  S.C.  1  M.  & 
A.  54. 

A  commission  of  bankrupt  does 
not  operate  as  a  dissolution  of  the 
contract  of  hiring  between  the  bank- 
rupt and  his  clerk.  If  the  clerk,  be- 
ing hired  for  a  year,  continue  in  the 
bankrupt's  office  after  the  bank- 
ruptcy, and  then  in  the  middle  of  the 
year,  by  mutual  consent,  the  contract 
be  rescinded,  on  the  understanding 
that  the  clerk  is  to  be  paid  rmteably 
for  his  services  during  the  current 
year,  the  clerk  is  not  barred  by  the 
certificate  from  recovering  all  the 
wi^s  due  from  the  expiration  of  the 
year  last  before  the  commission  up 
to  the  time  of  rescinding,  no  part  of 
such  wages  being  provable  under  the 
commission.  The  provision  in  6  G. 
4.  c.  16.  s.  48.  fcnr  payment  of  clerks 
and  servants,  makes  no  difference  in 
this  respect.  A  jury  may  infer  such 
an  understanding  from  the  clerk  hav- 
ing continued  after  the  bankruptcy 
in  the  bankrupt's  office  as  long  as  the 
bankrupt's  brother  remained  there 
managing  the  business  (as  he  had  also 
done  for  a  month  before  the  bank- 
ruptcy), although,  in  fact,  there  was 
nothing  for  the  clerk  to  do  after  the 
bankruptcy.  Thomaa  v.  WtUkamsy  I 
Ad.  &  El.  685. 

CONVEYANCE. 

A  bankrupt  having  a  mortgage 

term,  deposits  the  mortgage  deed 

with  a  party,  by  way  of  equitable 

mortgage,  and  afterwards  purchases 
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the  equity  of  redemption: — Heidi 
that  the  whole  of  the  bankrupt't  in- 
terest in  the  property  matt  be  sold, 
and  his  assignees  join  in  the  convey- 
ance to  the  purchaser.  Ex  parte 
Tufneil,  re  Waits,  1834.  4  Dea.  & 
Chit.  29 ;  5.  C.  1  M.  &  A.  620. 

COPIES. 

Qmtref  whether  the  deposit  of 

the  attested  copy  of  a  lease  amounts 

to  an  equitable  mortgage.    Ex  parte 

Broadbent,  re  Barroih  1834.    4  Dea. 

6  Chit.  3;  S.C.lM.SiA.  635. 

No  application  can  be  made  in 
the  matter  of  a  petition,  before  an 
office  copy  is  taken  of  the  affidavit 
filed  in  support  of  it.  Anon.  1834. 
4  Dea.  &  Chit.  141 ;  S.  C.  fiom.  Eg 
parte  and  re  Maithast,  2  M.  &  A.  73. 

On  petition  to  reverse  adjudica- 
tion, copies  of  depositions  will  not 
be  given  till  hearing.  Es  parte  and 
re  Smiik,  2  M.  &  A.  75. 

COPYHOLDS. 
The  copyhold  property  of  an  in- 
solvent debtor  vests  in  his  assignee 
by  virtue  of  the  assignment  under 

7  Geo.  4.  c.  57.  s.  II.  without  entry 
on  the  court  rolls.  Doe  d.  Smith  v. 
Glenfield,  I  Bing.  N.  C.  7^9. 

COSTS. 
See  aUo  Bankrupt's  Liability  fob 

Costs. 
On  an  application  by  two  credi- 
tors to  the  Commissioners  to  expunge 
a  proof,  under  the  6  Geo.  4i.  c.  16. 
s.  60.,  the  Commissioners  have  a  dis- 


cretionary power  to  adjudge  to  the 
creditor  whose  proof  is  sought  to  be 
expunged,  such  costs  as  be  may  think 
reasonable,  including  the  costs  of  the 
meetings^  as  well  as  those  of  the  cre- 
ditor. And  though  the  Commis- 
sioners may  have  allowed  rather  too 
much  to  the  creditor,  this  will  not 
make  the  order  bad  for  the  whole 
allowance,  but  the  objecting  parties 
may  have  the  costs  taxed.  Ex  parte 
Kirkaldy,  re  HoU,  1834.  4  Dea.  & 
Chit.  52 ;  S.C.lU.Sc  A.  642. 

Costs  are  always  g^iven  against 
any  party  appearing  on  a  petition, who 
endeavours  to  support  a  case  of  fraud, 
whether  the  costs  are  prayed  or  not. 
Ex  parte  Taylor,  re  Perdnak  1834. 
4  Dea.  &  Chit.  125 ;  S.  C.  2  M.  & 
A.  36. 

When  an  order  is  made  on  the 
hearing  of  a  petition,  that  a  party 
shall  pay  the  costs,  this  includes  the 
costs  of  an  affidavit  filed  by  the  other 
party,  although  it  was  not  read  on 
the  hearing  of  the  petition.  Ex  parte 
Sidebotkam,  re  Barrington,  1835.  4 
Dea.  &  Chit.  141 ;  5.  C.  nam.  Ex 
parte  and  re  Barrington,  2  M.  &  A. 
72. 

A  bankrupt  who  has  obtained 
his  certificate,  loses  his  privilege  as 
to  costs.  Ex  parte  and  re  LosMf, 
1834.  4  Dea.  &  Chit.  258;  S.C. 
1  M.  &  A.  5ft5. 

A  letter  written  some  months 
after  the  deposit  of  deeds,  acknow- 
ledgii^  the  purpose  for  which  they 
were  deposited,  is  a  sufficient  memo- 
randum in  writing,  to  entitle  an  equi-^ 
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table  mortgagee  to  his  costs  out  of  the 
produce  of  the  sale.  Ex  parte  Rey- 
nolds,  re  Moore,  IS35.  4  Dea.  & 
Chit.  278  ;  5.  C.  2  M.  &  A.  4. 

Where  the  Commissioners  ex- 
punged a  proof>  on  the  application  of 
the  assignees,  and  the  creditor  after- 
wards succeeded  on  a  petition  to  haVe 
it  restored,  the  Court  gave  him  the 
costs  of  the  petition,  as  well  as  of  the 
proceedings  before  the  Commission- 
ers; making  it  an  exception  to  the 
general  rule,  that  costs  are  not  given 
against  the  decision  of  the  Commis- 
sioners. Ex  parte  Brooks,  re  Moore, 
1835.  4  Dea.  &  Chit.  209  \  S.C.St 
M.  &  A.  78. 

Reference  to  the  Commissioner 
to  allow,  on  the  taxation  of  the  peti- 
tioning creditor's  bill  of  costs,  certain 
expenses  incurred  before  adjudica- 
tion by  parties  appointed  by  the  cre- 
ditors to  act  for  the  benefit  of  the 
estate.  Ex  parte  Evans,  re  Bentley, 
1835.     4  Dea.  &  Chit.  392. 

Although  the  petitioning  credi- 
tor is  not  entitled  to  an  order  on  the 
assignees  to  pay  the  amount  of  his 
costs,  before  they  have  received 
money  under  the  fiat,  he  is  neverthe- 
less entitled  to  an  inquiry,  whether 
any  assets  have  been  received  by  the 
assignees.  Ex  parte  Ahram^  re  Dunna, 
1835.     4  Dea.  &  Chit.  401. 

On  a  petition  for  the  substitu- 
tion of  a  debt  in  lieu  of  the  petition- 
ing creditor*s  debt,  under  the  6  Geo, 
4.  c.  16.  s.  18.,  the  costs  of  the  pro- 
ceeding must  be  paid  by  the  petition- 
ing creditor,  and  not  out  of  the  bank- 


rupt's estate.  Ex  parte  Hayne,  re 
Jacobs,  1835.     4  Dea.  &  Chit.  403. 

Petition  in  paper  of  day;  motion 
made,  on  notice,  that  it  might  stand 
over  to  amend,  by  adding  a  party 
respondent  l^arty  moving  must  pay 
costs  of  all  partiies  served  with  notice ; 
but,  petition  not  being  called  on, 
without  costs  of  the  day*  Ex  parte 
Story,  re  Johnson,  1834.  4  Dea.  & 
Chit.  504. 

Costs  come  out  of  estate  where 
equitable  mortgagee  applies  for  leave 
to  bid,  and  also  for  sale;  secus,  if 
merely  for  leave  to  bid.  Ex  parte 
Berkeley,  re  Deacon,  1834.  4  Dea. 
&  Chit.  572. 

Costs  of  preparing  a  special  case 
form  part  of  the  costs  of  appeal  to  the 
Lord  Chancellor,  and  should  be  faxed 
by  the  officer  in  Chancery.  This 
Court  intimated  its  opinion  to  that 
effect  accordingly  to  such  officer. 
Ex  parte  Hawley,  re  Richards,  1834. 
4  Dea.  &  Chit.  572. 

Costs  ordered  against  bankrupt 
to  be  set  off  against  those  ordered  in 
his  favour.  Ex  parte  Hawley,  re 
Rkhards,  1 834.    4  Dea.  &  Chit.  572. 

Trustee,  under  deed  of  trust, 
by  a  former  petition,  upholding  the 
trust  and  praying  to  annul  fiat,  and 
failing,  but  consenting  to  have  the 
account  agaiqst  him  taken  on  that 
petition  by  reference,  ordered  to  pay 
costs  of  that  petition,  and  to  pay 
balance  in  his  hands,  under  trust- 
deed,  to  assignees,  with  interest  at 
41.  per  cent,  from  date  of  order  of  re- 
ference, although  there  was  no  evi- 
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dence  of  interetl  having  been  made. 
Cotta  of  reference  to  be  piid  by  cetate. 
Ex  parti  ffardmgt  4  Dea.  Be  Chit.  793. 

Leafe  to  tumnder  after  42d  day, 
where  bankmpt  not  gnilty  of  any 
mitcondocty  always  given  with  ooets 
out  of  estate,  though  petition  do  not 
pray  costs:  joint  fiat  having  snhse* 
qncotly  issnedi  question,  which  es^ 
tate  should  bear  costs,  reserved.  Ex 
parte  Smiik,  4  Dea.  &  Chit  810; 
S.  C.2M.&  A.  382. 

Equitable  mortgagee  is  not  en- 
titled to  costa  of  defending  an  extent 
in  aid,  or  to  be  excused  from  paying 
the  deposit  on  sale.  Ex  parte  and  re 
Stepkens,2  M.&  A.  31. 

Solicitor  to  fiat  must  be  at  any 
expense  which  his  neglect  would 
cause  the  estate.  Ex  parte  Bemuitf 
re  Stephem,  2  M.  &  A.  808. 

In  cases  of  scandal,  the  costs  are 
as  between  solicitor  and  client.  Ex 
parte  Portert  re  RMauom^  %  M.  &  A. 

Commissioner  having  improperly 
rejected  proof,  because  claim  was 
merged  in  felony,  the  petitioner  was 
allowed  costs  out  of  estate.  Ex  parte 
Birki,  2  M.  &  A.  208,  n.  (a). 

COSTS  OF  DAY. 
Petition  in  paper  of  day,  motion 
made,  on  notice,  that  it  might  stand 
over  to  amend,  by  adding  a  party 
respondent.  Party  moving  must 
pay  costa  of  all  parties  served  with 
notioe,  but,  petition  not  being  called 
on,  without  costs  of  the  day.  Ex 
parte  Story t  re  JoAfisoa,  1834.  4 
Dea.  &  Chit.  504. 


COUNSEL,  AND  COUNSEL'S 

OPINION. 
See  BARaisTBa**PKODUcnoK  of 

DsBDs,  8ec. 

COUNTRY   COMMISSIONERS. 

See  Commissioners  ik  Couhtrt. 

COURT  OF  REVIEW. 

To  consist  in  future  of  one  chief 
and  two  puisne  Judges,  and  Regis- 
trars, d'c,  reduced,  5  &  6  fHlL  4.  c. 
29.  s.  21. 

Power  to  administer  oaths  on 
afikbvit,  id.  s.  24. 

Declared  Court  of  Record  from 
timeofl&2  fViU.  4.  acL  25. 

Independently  of  the  provisioos 
in  the  acts  of  parliament,  the  Court 
of  Review  has  a  general  jurisdiction 
to  refer  the  bill  of  any  solicitor  of 
that  Court  for  taxation.  Ex  parte 
Copelaadf  re  Bumofidf  1884,  4  Dea. 
&  Chit.  86. 

COVENANT. 

Premises  were  let  for  21  years 
to  At.  his  executors,  administFators 
and  assigns,  withaproviso  that  if  the 
lessee,  his  executors,  adminiatrators,of 
assigns,  should  become  bankmpt  or 
insolvent,  or  suflfer  any  judgment  to 
be  entered  against  him  &c.,  by  oon* 
fession  or  otherwise,  or  suflbr  any 
axtent,  process,  or  proceedii^  to 
ba  had  or  taken  against  him  whereby 
any  reasonable  probability  might  arise 
of  the  estate  being  extended  8M.»tha 
estate  should  deteimiae  and  the  lea- 
sor  have  power  to  re-enter.    Befiire 
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the  tern  ended,  the  lessee  died,  and 
by  will  bequeathed  the  premises  held 
under  this  demise  to  his  executors, 
on  trust  for  his  (testator's)  widow. 
One  executor  died  and  the  suririvor 
became  bankrupt: — ^Held,  that  the 
lessor  had  a  right  to  re-enter,  which 
be  might  enforce  by  ejectment.  Doe 
dem.  Bridgman  v.  Daoid^  5  Tyr.  125  ; 
S.  C.  1  Crom.  M.  &  R.  405. 

A  lease  contained  a  proviso  for 
re-entry,  if  the  lessee,  his  *'  executors 
or  administrators,  or  either  of  them," 
should  become  bankrupt.  The  exe- 
cutor of  the  lessee  became  bankrupt : 
Held,  that  the  landlord  was  entitled 
to  recover  in  ejectment,  although  a 
term  vested  in  a  person  as  executor 
does  not  on  his  bankruptcy  pass  to 
the  assignee.  Doe  dem.  Williams  v. 
Daoies,  6  C.  &  P.  614. 

CREDITOR. 
See  also  Debtor  and  Creditor — 

Meeting  of  Creditors. 

It  is  a  matter  of  course  for  any 
creditor  who  has  proved  to  the 
amount  of  201.  to  apply  within  a  rea- 
sonable time,  under  the  14th  section 
of  6  Geo.  4,  c.  16.,  for  a  retaxation 
of  any  bill  of  the  solicitor  to  the  com- 
mission ;  but  not  where  a  period  of 
three  years  has  been  suffered  to 
elapse  after  payment  of  such  bill. 
But  where  the  creditor  applies  to 
the  genera]  jurisdiction  of  the  Court, 
and  points  out  objectionable  items, 
the  Court  wOI  then  refer  the  bill  to 
its  proper  officer,  to  review  the  former 
taxation.  Where,  however,  a  bill 
has  been  already  taxed  by  the  proper 


officer  of  the  Court  in  which  the 
business  has  been  done,  the  Court  of 
Review  will  not  in  such  case  disturb 
the  taxation.  What  are  objectionable 
items  in  the  solicitor's  bill  for  busi- 
ness connected  with  the  meetings  of 
the  Commissioners  ?  Ex  parte  Christy^ 
re  Barrow^  1885.  4  Dea.  &  Chit. 
414. 

The  drawer  of  a  bill  accepted 
by  the  bankrupt*  but  which  he  had 
indorsed  over,  and  which  was  not  yet 
proved  against  the  estate,  swore  to  a 
deposition  in  support  of  the  fiat,  stat- 
ing himself  therein  not  to  be  a  credi- 
tor : — Held,  in  the  face  of  that  state- 
ment, that  his  deposition  could  not  be 
rejected  on  the  ground  of  his  being  a 
creditor.  But  being  subsequently 
examined  vied  voce,  and  admitting 
the  facts  :— Held,  that  as  he  might 
be  called  on  to  pay  the  bill,  and 
would  have  the  option  to  prove  against 
the  estate,  he  was  an  interested  party, 
and  therefore  not  examinable.  Ex 
parte  and  re  Lavender,  1 884.  4  Dea. 
&  Chit.  487. 

On  petition  to  stay  certificate,  it 
must  appear  from  the  petition  itself 
that  the  party  applying  is  a  creditor  ; 
if  it  appear  merely  inferentially,  that 
is  sufficient ;  if  it  merely  so  appear 
from  the  affidavits  in  support,  that  is 
insufficient;  and  no  amendment  of 
petition  to  stay  certificate  allowed. 
Es  parte  RobinsoHf  re  Case,  1884. 
4  Dea.  &  Chit.  499. 

CROSS-PETITION. 
An  assignee  who  has  been  guilty 
of  misconduct,  applies   to  be  dis- 
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charged,  on  payment  of  costs.  The 
Coart  refused  to  act  on  the  sugges- 
tion of  the  respondent,  that  the  nature 
of  his  misconduct  should  be  stated  in 
the  0rder  for  his  removal,  but  directed 
that  the  order  should  be  without 
prejudice  to  any  future  application 
against  him.  Ex  parte  Angle^  re 
Smth,  1834.  4  Dea.  &  Chit.  118; 
S.  C.  2  M.  &  A.  38. 

A  cross-petition  by  the  bank- 
rupt for  allowance  of  the  certificate, 
will  not  be  advanced  on  motion  of 
course,  pending  the  reference  for 
scandal,  of  affidavits  filed  in  answer 
to  the  petition  to  stay  the  certificate, 
on  the  ground  that  the  latter  petition 
was  improperly  served.  Ex  parte 
Hetheringtont  re  Glossop,  1833.  4 
Dea.  &  Chit.  217. 

CRIMINAL  CHARGE. 

The  balance  sheet  of  a  bankrupt, 
given  on  oath  under  his  commis- 
sion, is  not  admissible  against  him 
on  a  criminal  charge.  Rex  v.  Britton^ 
1  Moody  &  Rob.  297. 

CUSTODY  OF  PROCEEDINGS. 

The  majority  of  the  assignees 
have  a  clear  right  to  the  custody  of 
tlie  proceedings,  unless  gross  mis- 
conduct be  shown  on  a  cross-petition 
for  their  removal,  or  an  injunction. 
Ex  parte  Ho^ord,  rt  Tate,  1834.  4 
Dea.  &  Chit.  271 ;  S.  C.  »  U.  & 
A.  5ft. 

CUSTOM. 
A  coal-merdiant,  at  the  time  of 


his  bankruptcy,  had  in  his  possession 
barges  which  bore  his  own  name  and 
number,  and  were  registered  in  his 
name  under  the  Waterman's  Act. 
These  barges  he  had  hired  of  de- 
fendant, it  being  the  custom  for  coal- 
merchants  to  hire  barges,  and  to 
paint  on  them  the  name  of  the  hirer. 
Upon  a  question  whether  the  barges 
passed  to  the  coal-merchant*s  as- 
signees under  his  bankruptcy :  — 
Held,  that  it  was  properly  left  to  the 
jury  to  find  whether  the  custom  to 
hire  was  generally  notorious  in  the 
coal  trade ;  and  that  it  was  not  ne- 
cessary to  direct*  them  to  inquire 
whether  tlie  custom  was  notorious  to 
the  world  at  large.  Watson  v.  Peacke^ 
1  Biog.  N.  C.  327 ;  5.  C.  1  Scou, 
149. 

DEBTOR  AND  CREDITOR. 

See  also  Creditor. 
W,  shipped  at  Leghorn  twenty- 
three  casks  of  oil,  on  account  and  by 
the  order  of  L.  at  Liverpool,  and 
transmitted  to  him  a  bill  of  lading. 
Before  the  arrival  of  the  oil,  Z.  in- 
dorsed the  bill  of  lading,  and  depo- 
sited it  with  H.f  who  advanced  money 
on  it,  having  previously  advanced 
money  on  other  goods  (the  property 
of  L.)  deposited  with  him.  On  the 
arrival  of  the  oil,  L.  having  previ- 
ously become  bankrupt,  and  fV.  not 
having  been  paid  for  it,  W.'s  agents 
claimed  it  of  the  master  of  the  ship ; 
but  the  latter  delivered  it  to  H.,  who 
afterwards  sold  the  goods  of  L.  as 
weU  as  the  oil  of  W.    The  net  pro- 
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ceeds  of  the  goods  belonging  to  L. 
were  sufficient  to  satisfy  the  debt  due 
from  L.  to  H,  H.  paid  himself  his 
debt,  and  deposited  tlie  net  proceeds  of 
fF.'s  oil  with  a  third  person,  to  abide 
the  event  of  the  award  of  an  arbi- 
trator, to  whom  all  disputes  between 
W.  and  the  assignees  of  L,  were  re- 
ferred. The  arbitrator  having  stated 
the  above  facts  on  his  award  for  the 
opinion  of  this  Court : — Held,  that 
/F.,  the  unpaid  vendor  of  the  oil, 
had,  at  the  time  when  his  agents 
claimed  it,  no  right  to  take  possession 
on  the  insolvency  of  Z.,  because  the 
property  in  and  the  right  to  the  pos- 
session was  then  vested  in  i/.,  the 
indorsee  of  the  bill  of  ladings  for 
value ;  and  further,  that  W.  had  not, 
by  reason  of  such  claim,  any  legal 
right  to  the  possession  o£  the  goods 
after  i/.'s  lien  was  satisfied :  but  that 
in  a  Court  of  Equity,  such  transfer  to 
//.  would  be  treated  as  a  pledge  or 
mortgage  only,  and  therefore  ff,,  by 
his  attempted  stoppage  in  transitu,  ac- 
quired a  right  to  the  goods  in  equity, 
subject  to  H*^  lien  against  the  assig- 
nees of  L ; — Held,  secondly,  that  W,, 
by  means  of  his  goods,  had  become 
surety  to  H.  for  L/s  debt,  and  had  a 
clear  equity  to  oblige  H,  to  pay  his 
debt  out  of  L.'s  own  goods  deposited 
with  him  in  ease  of  such  surety ;  and 
all  the  goods  both  of  W,  and  Z.  hav- 
ing been  sold,  W.  might  insist  on  the 
proceeds  of  Z.*8  goods  being  appro- 
priated to  payment  of  the  debt :  and, 
therefore,  that  W.  was  entitled  to 
have  all  the  proceeds  of  the  oil  paid 
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over  to  him.  Re  the  Arbitration  be- 
tween fVestzinthus  and  Assignees  of 
Lapage  and  Co, :  and  between  Rogers 
and  Co,  and  the  same  Assignees,  5 
Barn.  &  Adol.  817. 

A,  &  B.  creditors  of  a  trader, 
who  had  committed  a  secret  act  of 
bankruptcy,  pressed  him  for  payment, 
when  he  offered  goods,  if  a  customer 
could  be  found.  The  creditors  pro- 
cured the  defendant,  to  whom  they 
were  indebted,  to  purchase  the  goods, 
who  with  tlie  assent  of  the  trader 
credited  A.  &  B,  in  account.  In 
assumpsit  by  the  assignees  of  the 
trader  for  the  price  of  these  goods,  it 
was  held,  that  if  the  appropriation  of 
the  money  to  A,  &  B,  was  merely  in 
consequence  of  the  direction  of  the 
trader,  it  was  revocable,  and  the 
plaintiffs  might  recover;  but  if  it  was 
part  of  the  contract  that  the  payment 
should  not  be  revocable,  it  was  then 
a  question  whether  this  was  a  pay- 
ment within  the  6  Geo,  4.  c.  16.  s.  8^. 
which,  semble,  it  was  not.  Bradbury 
V.  Anderton,  1  Cromp.  Mees.  &  Ros. 
486;    5.C.  5Tyr.  152. 

DEBTS. 
To  assumpsit,  by  two  plaintiffs, 
for  goods  sold,  &c.,  defendant  plead- 
ed the  bankruptcy  of  one.  Replica- 
tion, that,  before  the  bankruptcy,  the 
bankrupt  plaintiff  assigned  to  the 
other  all  his  interest  in  the  debt,  and 
that  the  bankrupt  now  sued  only  as 
trustee  for  his  co-plaintiff.  The 
Court  was  of  opinion  that  the 
replication  was  bad,  for  not  stat- 
Sp 
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ing  ttiat  tlie  debW^ad  had  Dotioe  of 
{tie  supposed  assignnieht,  althougb 
ihe  defendant  had  pleaded 'over  ^U- 
out  alleging  tKe  want  of  notice.  Biit 
the  plaintiff  had  leave  to  amend. 
Vam  V.  Janies,  1  Ad.  &  £1.  80^. 

Under  the  thirtieth  section  of 
the  Insolvent  Debtors'  Act  (7  G.  4. 
c.  57.)  a  debt  due  to  the  insolvent 
will  pass  to  the  provisional  assignee, 
although  it  hias  been  assigned  to  a 
third  party  before  tlie  insolvent's  im- 
prisonment, if  notice  of  such  assign- 
inent  was  not  given  to  tbe  debtor 
before  such  imprisonment.  Busk  v» 
tSe,  1  Ad.  &  £1.  804. 

To  an  action  by  the  kssignees 
of  a  bankrupt  'ship-owner  for  the 
freight  of  a  voyage  to  fndia,  accruing 
to  him  before  his  bankruptcy,  the 
idefendantplekded  that  the  ship-owner, 
before  his  bankruptcy,  assigned  by 
deed  the  freight  m  question  to  /.,  in 
trust  to  discharge  a  debt  due  from 
the  'ship-owner  to  /.,  and  to  pay  the 
^rplusy  if  any,  to  the  ship-owner  f 
ihat  the  defendant  had  notice  of  such 
assignment,  and  that  the  freight, 
which  was  not  sufficient  to  discharge 
the  debt,  had  been  demanded  of  him 
by  /.: — ^Held,  a'go'od  bar  to  the  action. 
lesSev.  Guthrie,  1  Bing.  N.  C.  €97. 

bTEOfS'ltf^  DouB'rtD,  tota- 

IPTRl^IED,  &c. 

^Ex  'parte  Skinner^  Morit.  &  B. 
*17 ;  corrected  £r  parie  CoUyer,  2 
^.  &  A.  30. 

)Sx  parte  Watktw,  iHl.  ic  k. 
(6f8f9;  S/C.  4  D.  &  C.  87;  reversed 
on  appeal,  S.  C.  2  M,  &  A.  848. 


INDEX.        Vecldratwn  of  Trust, 

fe*  parte  ^Uee^  Itfont.  1 ;  bVer- 
ruled  Ex  parte  Joyner^  ^  M.  &  A.  1.^ 
The  principle  of  Ex  parte  Nat- 
ky,  3  D.  &  C.  367 ;  S."C.  1  M/&  A. 
46,  confirmed,  sir  JMrte  Giray^  4  D, 
&  C.  778. 

Ex  parte  Baldwm,  \  M.  &  'A.  617, 
corrected  by  Ex  parte  aiid'rc  Thm 
ion,  4  Dea.  ^  Chit.  534. 


f^ECLAteATIOi^  OF  TRUST. 

By  the  rules  of  an  Insuracnce 
Company,  no  person,  except  a  di- 
rector, was  permitted  to  hold  more 
^an  two  shkres  m  his  own  name; 
but  no  rule  prevented  a  person  from 
being  beneficially  entitled  to  more 
than  two  shares,  by  holding  them  id 
the  name  of  another  party.  The 
petitioner,  who  was  already  the  holder 
of  two  shares,  having  purchased  t^a 
other  shaves,  caused  them  to  Be 
entered  in  the  hto'e  iof  tlie  bankriipt 
in  the  Company*s  books,  with  (he 
knowledge  of  one  of  the  'directora 
and  the  actuary.  The  ^bankrupt 
signed  a  declaration  of  trust,  that  ^ 
held  the  shares  as  trustee  for  the  peti- 
tioner, but  no  notice  of  the  trust  wa& 
taken  in 'the  books  of  the  Company;. 
arid  he  continued  to  receive  the  divi- 
dends on  the  sharea,  acco'unting  for 
tliem  from  time  to  time  to  the  peti- 
tiorieV,  up  to  the  period  of  his  b'anV- 
rupicy,  when  *the  'shares  were  'stift 
ataridirig  in  his  name,  (f  eU,  that  idie 
sbares  did  not  pass  to  his  assignee^, 
as  being  in  his  order  iand  disposition 
at  the  tinie  of  his  l)ankru]^tcy.  Ek 
parte  JTatkuu,  re  KHHer,  1834.  4 
Dea.  &  Ch.  87 ;  S.  C.  1  M.  &  A.'689. 
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DEEDS. 

Ste  hUo  P&oDTTCTioir  of  Dbkbs. 
A  bankrupt  conveys  his  real 
MiAXt  to  two  trustees  upon  cettain 
tnUxs  Tor  the  px^ynient  of  his  debts, 
and  stthMquently- enters  into  an  agi^ee* 
ikient  vtithifaetti  "as  to  the  sale  of  the 
property ;  after  which  he  trices  fbr- 
dMe  posseiteion  of  part  of  it,  and  the 
tttMfte^s  bring  nn  action  of  ejectment 
against  hhn,  which,  with  another  ac- 
tion-, i^  referred* to  the  decision  of  an 
arbitrator.  The  award-fiiitds,  that  the 
ci^eiiitors  iff&te  -entitled  to -recover  in 
the  acctioto  of  ejectment^  and  directs 
thut  a^um  of  money  which  wtis  due 
^  fihe^ustees  for  expenses  inctirted 
by  'ihirm  in  the  execution  of  the 
tkti!/ts«httll  be  paid  by  fnstiilftients, 
arid  in  defkuh  of  pitymient,  that  the 
ft<tf^ty  shall  be  sold,  and  the  pro- 
deeds  upplied  in  discharge  lof  the  d^bt 
due  t6  the  trustees  t'-^^dd,  that  the 
tfwat^  was  no  charge  upon  the  kn'd ; 
btrt  that  it  did  not  destroy  the  tien 
theVeon,  which  the  d^eefl  Ivad^bxpr^ssly 
^ven  to  the  trustees'fdr^he  expenses 
ihdirred  by  them  in  th^  e9C€fciition  of 
the  trusts.  Ex  parte  €6ppard,  re 
TkmHtim,  VS8S.    4  Dea.  &  Chit.  102. 

©BfelV^BRY  UP  0F  SECURI- 
TIES. 
H.  &  P.,  drb#ers  of  a  bill  on 
iMftaeee^'byP.  &  Co.,  fi>r  £000/., 
iMddHe  it  to  ^.  for  his  accommoda^ 
ttito.  J^.  &  Co,  discount  it  4or  'A. 
tbj^Hher  Wi^  attoAfcfr  b2M  drawn  ^ 
A.'foft  9000^  tipeMn  'and  iiceepted  ^ 
5.'&<Gb.    ^A.  &  Jf .,  Wid  'P.  &  *.  * 


Co.  severally  4>ecome  bankrupts.  W, 
6c  Co.  receive  dividends  from  S.  & 
Co.'^  estate  606/.  1 3s.  4fd.  on  S.  &  Co.'s 
acceptance ;  akro  750/.  from  H.  &  P.'s 
Mate  on  the  bill  drawn  by  them. 
They  also  prove  against  A,'a  estate 
for  98S9L  de.  8</.,  as  the  amount  of 
H,  &  P.%  bill,  and  balance  of  ^.'s 
bill  an  S.  h  Co.,  after  deducting  the 
066/.  ISs.  4d.  received  from  S.  &  Co., 
and  rteefive  £77/.  15s.  6|(/.  dividend 
thereon;  166/.  1 3s,  4d.  being  in  re- 
spect of  the  proportion  of -proof  >on 
H.  &  P.'b  biU.  P.  &  Co.  -stopped pay- 
ment, and  ubder  a  com^position  deed 
W.  &  Co.  receive  1000/.  in  respect 
of  i/.  &  P.'s  bill  of  1916/.  I3s.  Ad. ; 
balance  %9L  6s.  6 J.  Semblty  {W.  & 
Co. 'claiming  to  have  a  right  to  retaih 
H\  8c  P.'s  bill,  in  order  to  work  out 
thehr  remedies  agafinst  A.  m  respect 
of  A.'s  bill,)  that  the  assignees  of  H. 
&  P.,  although  they  tendered  the 
balance  86/.  6<.  8^,  could  not  compel 
FT.  i&'Co.  to  deliver  up  H.  &  P.% 
bill.  Qii«rv,  whether  the  Coarfhas 
jurisdiction,  on  a  subject  of  litigated 
title  such  as  this.  Held,  that  as  W. 
&  Co.  were  not  boand  to  receive  the 
89/.  %s.  8v/.,  the  petition  was  preimr- 
ture 'at  all  *e vents  till  the  bill  was'fully 
paid  off.  'Ex  parte  Dieksonj  re 
NuiekhionylSSB.  4^I>ea.&Ch.  614. 
Qucere,  if  the  C.  R.  has  jurisdic- 
tion to  entertain  a  petition  seekhig 
delivery  up  of  specific  chattel.  It 
has,  if  parties  respondent  consent  to 
be  bound.  But  respondent  being 
trustee  cakinot  consent.  Ex  parte 
Emm,  4  Dea.  &  Ch.  7£5. 
3p2 
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Bail  above  not  having  been  put 
in  in  time,  proceedings  were  taken 
on  the  bail-bond,  which  were,  on  the 
7th  of  December,  1832,  stayed,  on 
the  terms  that  the  bail-bond  should 
stand  as  a  security.  At  the  summer 
assizes,  1833,  tlie  plaintiff  obtained  a 
verdict  against  the  principal.  After 
the  bail-bond  was  ordered  to  stand 
as  a  security,  the  principal  became 
bankrupt,  and  afterwards  the  bail 
also  became  bankrupt,  and  their  cer- 
tificates were  allowed  in  July  1833. 
On  motipn  for  having  the  bail-bond 
delivered  up  to  be  cancelled,  and  for 
entering  an  exoneretur  on  the  bail^ 
piece : — Held,  that,  as  the  bankruptcy 
and  the  validity  of  the  certificates  of 
the  bail  were  not  shown  to  be  dis- 
puted, the  bail  were  entitled  to  be  re- 
lieved, and,  though  the  plaintiff  was 
entitled  to  keep  the  bail-bond  for  the 
purpose  of  proving  or  claiming  under 
the  commission,  the  proceedings  there- 
on were  ordered  to  be  stayed.  Slatier. 
V.  Scott,  2  Cromp.  &  Mees.  475; 
S.  C.  4  Tyrw.  372. 

DEPOSIT  OF  DEEDS,  &c. 

See  also  Memorandum  of  Deposit. 

Qtuiere,  whether  the  deposit  of 
the  attested  copy  of  a  lease  amounts 
to  an  equitable  mortgage.  Ex  parte 
Broadbent,  re  Borron,  1834.  4  Dea. 
&  Ch.  3 ;  S.  C.  1  M.  &  A.  C35. 

G,  8(.  Co.,  to  secure  a  permanent 
loan  from  their  bankers,  V.  &  Co.,  to 
the  amount  of  20,000/.,  agree  to  de- 
posit with  them  their  joint  note  for 
that  amount ;  and  as  collateral  secu- 


rity, 10,000/.  in  bills  not  to  be  moved, 
and  10,000/.  in  bills  to  be  with  G.  & 
Co.  during  the  day,  and  also  to  leave 
a  standing  balance  on  the  account 
every  night  of  4000/.     In  pursuance 
of  this  agreement,  G,  &  Co.  every 
evening  delivered  to  F.  &  Co.  bilU 
of  various  amounts,  but  not  less  than 
10,000/.  on  any  occasion,  unless  their 
cash  balance  exceeded  4000/.;   and 
every  morning   they  received  these 
bills  back  again  from  F.  &  Co.,  which 
were  either  returned,  or  others  ol 
equal  amount  substituted,  every  even- 
ing.    On  the  last  day  of  dealing  be- 
tween  the  parties,  G.  &  Co.  informed 
F,  &  Co.,  that  as  they  had  drawn  out 
the  cash  balance,  which  they  ought  to 
have  left  in  their  hands,  they  had 
given  additional  security  to  F,  &  Co.,. 
by  lodging  bills  with  them  to  a  larger 
amount.     The  amount  of  the  sum  so 
overdrawn  was,  in  fact,  3000/. ;  and 
the  amount  of  the  bills  then  deposit- 
ed was  22,666/.,  including  a  note  of 
hand  of  B.  &  Co.  for  10,000/.,  ftx 
which  B.  &  Co.  had  only  received  a 
partial  consideration  from  G,  &  Co. ; 
but  F,&  Co.  had  no  notice  of  such 
want  of  consideration  attaching  to  this 
note.     At  the  closing  of  the  account 
between  G.  &  Co.  and  F,  &  Co.,  a 
balance   was  due  to    F,  8c  Co.  of 
35,386/.,  for  which  they  held  the  de- 
posit of  the  bills  and  note   to  the 
amount  of  22,666/.,  besides  the  note 
of  G.  &  Co.  for  20,000/.     G.  &  Co. 
afterwards  stopped  payment,  when 
F.  &  Co.  gave  them  a  letter  of  licence, 
which  was  however  subsequently 
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called.  B,  &  Co.  became  bankrupt : 
— Held,  that  F,  &  Co.  were  entitled 
to  prove  the  full  amount  of  the  note 
for  10,000/.  against  B.  &  Co.'s  estate; 
but  that  as  the  specified  purpose  of 
the  deposit  of  the  bills  by  G,  &  Co. 
with  V,  &  Co.  was  not  to  secure  any 
general  balance,  but  merely  the  two 
loans  of  20,000/.  and  3000/.,  the  bills 
deposited  were  to  be  considered  only 
as  collateral  security  for  those  two 
sums,  and  not  for  the  amount  of  the 
whole  debt  due  to  F,  8c  Co. ;  that  the 
proceeds  of  the  other  bills  and  of  G, 
&  Co.'s  joint  note  must  therefore  be 
deducted  from  the  2S,000L ;  and  that 
V.  &  Co.  were  entitled  to  receive 
dividends  on  their  proof  against  B. 
&  Co.'s  estate,  until  they  should  have 
received  full  payment  of  the  unsatis- 
fied balance  of  this  latter  sum.  Ex 
parte  Fere^  re  Bentky^  1835.  4  Dea. 
&  Ch.  %d5 ;  S.  C.  2  M.  &  A.  123. 

Equitable  mortgage  may  be  cre- 
ated by  deposit  of  one  of  title  deeds, 
where  the  others  were  in  the  hands  of 
depositor's  solicitors,  but  not  as  equit- 
able mortgagees.  Ex  parte  Ckippen- 
dale,  re  Patter,  2  M.  &  A.  299. 

DEPOSIT  ON  SALE. 

On  the  sale  of  the  bankrupt's 
.mortgaged  property,  the  Court,  in  the 
order  for  leave  to  bid^  will  not  direct 
that  the  mortgagee  shall  not  be  re- 
quired to  make  any  deposit.  Ex 
parte  Tatham,  re  Sheppard,  1 834.  4 
Dea.  &  Ch.  360  ;S.CAM,&  A.  335. 

Equitable  mortgagee  is  not  en- 
titled to  costs  of  defending  extent  in 


aid,  or  to  be  excused  from  paying  de- 
posit on  sale.  Ex  parte  and  re 
Stephens,  2  M.  &  A.  31. 

DEPOSITIONS  IN  BANK- 
RUPTCY. 

See  also  Copies  of  Depositions — 
Reading  Depositions. 
Depositions  of  deceased  wit- 
nesses taken  before  Commissioners 
of  bankrupt  qn  the  opening  of  a 
commission,  and  subsequently  in- 
rolled  by  the  assignees  pursuant  to 
the  6  Geo.  4.  c.  16.  s.  96.,  are  not 
admissible  in  evidence  against  the 
assignees  acting  under  the  commis- 
sion, in  an  action  brought  by  the 
bankrupt  against  such  assignees,  for 
the  purpose  of  disputing  the  validity 
of  the  commission.  Chambers  v. 
Bemasconi,  1  Crom.  M.  &  R.  347. 

DEPOSITION  OF  PROOF. 
An  affidavit  in  support  of  a  de- 
position of  proof  on  a  bill  must  state 
the  consideration.    Ex  parte  Maberij/, 
re  Young,  2  M.  &  A.  23. 

DETERMINATION  OF  LEASE. 
See  Lease,  Determination  of. 

DEVASTAVIT. 
The  master  found,  that  two  exe- 
cutors had,  by  signing  joint  cheques, 
enabled  each  other  to  receive  sums 
belonging  to  the  estate  of  their  testa- 
trix, when  tliey  were  both  largely 
indebted  to  that  estate  ;  and  that  the 
sums  so  received  by  them  were  debts 
proveable  under  their  respective  com-t 
missions,  both  executors  having  be<f 
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come  bankrupt: — Held,  that  interest 
at  5  per  cent.,  aa  the  consequence  of 
the  devastavit,  was  to  be  added  to  the 
principal  sums  found  to  be  proveable 
against  the  bankrupt  estates  of  the 
executors.  Bick  v.  Motli^,  2  Mylue 
&  Keen,  312. 

DISCHARGE  FROM  CKS- 
TODY,  &c. 

On  a  petition  to  stay  the  certifi- 
cate by  a  creditor,  at  whose  suit  the 
bankrupt  is  in  custody,  the  bankrupt 
must  be  discharged  befbre  the  peti- 
tion can  be  heard.  Ex  parte  Green, 
re  Armitstead,  1 834.  4  Dea.  &  Chit. 
112;  5.C.  2M.  «:A.  31. 

A  party  outlawed  on  civil  pro- 
cess, after  judgment,  and  on  his  peti- 
tion subsequently  made  to  the  Insol- 
vent Debtors*  Court,  adjudged  to  be 
discharged,  is  not  entitled  to  a  re- 
versal of  the  outlawry,  though  the 
debt  on  which  the  outlawry  is  founded 
be  included  in  his  schedule.  Dickson 
V.  Baker,  I  Ad.  &  £1.  853. 

Semble.  The  discharge  of  an 
insolvent  under  7  G.  4.  c  57.^  ap- 
plies only  to  the  debts  named  in  the 
schedule,  and  not  to  all  the  debts  due 
to  the  creditors  named.  Bishop  v. 
Folkill,  I  Moody  &  Rob  86^. 

DISCLAIMER. 
A  creditor,  who  becomes  bank- 
rupt after  proving  his  debt,  may 
nevertheless  petition  to  stay  the  first 
bankrupt's  certificate,  if  the  assignees 
of  the  creditor  do  not  interfere.  £« 
parte  Taylor,  re  Pereival,  1834.  4 
Dea.  &  Ch.  125 ;  5.  C.  2  M.  &  A.  36. 


BBMLBSAL. 
See  PsTiXMir,  Dismusa^  ob; 

DIYIDBND. 
Sse  alw  Uirc&AiMED  Divinivn. 
The  non-payment  of  any  dividnd 
ia  not,  of  itaeK,  a  sofBcieni  reason  to 
stay  the  certificate.  Ejs  parte  Que^, 
re  AwmUsiead,  ISS4.  4  Dea.  Ir  Chit. 
112;  S.C.SIM.&  A.9\. 

Where  a  party  purchases  of  i 
creditor  all  his  right  to  the  dividends 
and  interest  on  his  prool^  semkle,  that 
such  party  cannot  poceed  against  the 
assignees  by  petition  ibr  ai\  erdsr  to 
pay  to  him  the  dividends  cm  the  pMo( 
but  must  be  left  to  the  erdinaiy 
means  of  enibrcing  the  coodract  by 
action  at  kiw,  or  suit  in  equity.  JEr 
parie  Rickards,  re  JVevor^  18311.  4 
Dea.  &  Ch.  190. 

G.  &  Co.  to.  secure  a  pemansat 
loan  from  their  bankers,  V.  k  Co.,  te 
the  amount  of  20,000/.,  agree  to  de-' 
posit  with  them  their  joint  note  fiv 
that  amount;   and  as  oollatcfa}  se- 
curity,  10,000/.    in  bills  not  to  be 
moved,  and  10,000/.  in  bills  take 
with  G.  &  Co.  during  the  day,  sod 
also  to  leave  a  standing  balance  on 
the  aocount  every  night  of  4000/.  In 
pursuanoe  of  this  agreement,  G.  & 
Co.  every  evening  deliyered  to  F. 
&  Co.  bflls  of  various  amounts,  but 
not  less  than  10,000/,  on  any  ocosp 
sion,   unless  their  cash  balance  eif- 
ceeded  4000/.  |    and  every  momiBf 
they  received  these  bills  back  again 
firom  r.  &  Co..4  which  were  either 
returned,  or  others  of  equal  amount 
substituted,  every  evening.    On  die 
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last  day  of  deiji^g  h^w^sn  (he  par-  ce^da  of  the  other  bilk  and  of  G.  & 
tiesi  G.  &  ^o.  infon^ed  F,  &  Co.  Cq.'i|  jpjo^  note  n^nat  ^herefpre  be 
that  1^  they  had  drawn  pnt  the  cash  |  deducted  from  the  23^000^ ;  and  that 
bah^cQL  whiich  th^y  ought  to  have  I  ^«  ^  Co^  were  entitled  to  re^ceive 
Isft  ia  (h^ic  hands,  they  had  giyen  !  dividends  oi^  their  proof  against  B. 


additiaual  securijky  tp  F.  &  Co,  by 
lodging  biUfli  with  them  tP  a  hrger 
amount.  The  amount  of  the  sum 
•sa  Qveirdcawn  was,  in,  f^ct,  5000/., 
moid  the  amount  of  the  bills  then  de- 
positi^d  w«^  ^,6$6(t,  ii^^clydinganote 
of  hand  of  iS.  &  Co.  for  10,000f.,  for 
which  B.  &  Co.  had  only  received  a 
p^i^al  cpn^^QcatioQ  f^om  Q>  &  Co. ; 
but  F.  S(  Cp.  ha4  nq  notice^  of  ^uch 
want  of  consideration  attaching  to 
this  ivote.  At  tb.^  ^Ipsii^g  pf  the 
business  b^^^e^  G^  fc  Co.  and 
V.  &  Co.,  a  balance  was  due  to  V, 
&  Co.  of  d5,d£i^.,  for  which  they 
\ffid^  the  4epp9jit  qf  ^e  bil)a.  an^  note 
tfl^  xhs^  m9m  o^  2«.6^6^,  l)^,sidea. 
th9  ppte  qf  G,  8f  Po.  fqif  8ft9QO(. 


i?.  &  Po,  %fter.v^i:^s  stopped  pjiy,-    Ci^it.  4*2 ;  ^.  f!.^^.Sf  A,  220 


in^t,  ifhen  f^  *  Cq,  g^j^  thep;i  ^ 
IfitUx  of  }ic^pp^,  ijr}iich  W^  hftwe^t 
whpej[Wfltfy  rec^i^i  M.  ^  Pq. 
tigc^ipe  b^]fLrup.t;-:Tilel4>  tl»at  p.  ^ 
Cft.  lyere  entitled  tp  pcqye  thft  full 
^rnqmt  of  th^  nftte  fax  10,0p(^ 
agf^^t  ^.  8^  pp.'^  ^t^te ;  but  thai 
as  the  *p€«fi^d  pwrpPfi^  of  (h^  d^pq- 
^it  qf  tb^  bj)t9  l^y.  (?.  ^  Cq.  with  ^. 
^  Co.  wa§  npt  tq  sgqftr^.  9^,  g^q^r^ 
lfid49{:e,  hnt  n^fp-qly  the  t^.q  )o.ans  of 
^0,0fl0A   ^nd  300pi.;  the  bills  ^^ 

ft 

posited  were  to  bfi  cqp»i(iemc|  9PlX  ?9 
|:ol^t^ral  secqrity  for  thq^e  tijq  f  ui^i^ 


<lebt  due  to  F,  &  Co, ;  that  the  pjq- 


^  C^.*s  estate,  «inul  tjhey  shoul^  haye^ 
repeived  full  payment  pf  t|^e  ui^^tis- 
fied  balance,  qf  this  Utter  sum.  J^^ 
parte  Ver^  t^  ^^^^j  m35.  4 
Dea.  &  Chit  295 ;  S.  (7.  2  At;.  &  A^ 
US. 

Where  the  holder  of  biQ^i  \(^^\ 
were  deppn^^  fvith  hir^  }fj  t^ic^^^^- 
rupts  as  a  collateral  se<;uj[^i^  fqr  ^ 
diebt^  prqved  thp  ain^ount  p^  the  ba- 
l^qcq  4%e,  p^pppt^ig  the  biUa  a?,  % 
security,  and  sqme  qf  ^h^  hill^  vr^ 
i^ft^war^?  paid  vi\  full  :r:H9W,  tliat; 
thp  ^piiount  of  ^he  bjUs  ao  p^i^  van^sf^ 
bp  deducted  from  the  pro,o(^  ^^  fh^ 
diyidefids  calculate^  only  iy\fo  th(; 
cesidup  of  ^he  deb,^.  ^^  jarfcy  ^^<f^: 
«Art/,'re  ^e^tk;y,  1^5.    ^J])?^.'^ 


9.(  th^  wlioftor  tp^  the  comqijgsiflu 
th^t  he  is  authorized  v^  \e^\v,f,  \\  yfl 
^JgCMt,  tftpw,  oFe^  a  diviclpn^  ^9  ;uf;^ 
?9li?HP»'.  It  t^rpa  Qii{,  he  If^^  {ig 
8«Ph  ?Wtbpr4ty.  Uppij  Rfiti^\<jq  gf 
cfeditoy  lipc  pjynjp^it  t?  ^jJDj  ^f  t^^ 
dividend,  charging  that  no  ay^hority 
was  given  to  that  solicitor: — Held, 
that  hei^jg  sf^citor  fo  the  commission 
he  n^ight  be  made  r^^p<>pdeiff  ap  weM 

R^fler  ipighf  he  made  agfiiq^t  fhefl| 
?W  H  '^«  M?PP?'-     ^«  d'^fl^f^fl^ 


^qd  po(  fqr  the  i|niQunt  of  the  whpl^  ^  ^VHS  w jthheld,  assjgp^^  qcdef ^ ^  to 


pay  \i  \viih  five  jier  cent,  int^f^ 
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from  time  of  application  to  them  for 
pay  ment .  Ex  parte  Story ,  re  Johnson y 
1834.     4Dca.  &  Chit.  504. 

One  of  a  double  proof  made 
more  than  six  years  back,  ordered  to 
be  expunged,  according  to  Ex  parte 
Moult,  But  dividends  received  on 
the  expunged  proof  more  than  six 
years  back,  cannot  be  refunded,  even 
though  there  was  no  chance  of  recoup- 
ing the  injured  estate  out  of  future 
dividends  from  the  remaining  proof. 
Ex  parte  SopeTy  re  Salter,  \S$5.  4 
Dea.  &  Chit.  569. 

Where,  upon  order  of  dividend, 
assignees  forward  to  creditor  a  bill  for 
the  amount  of  his  dividend,  but  cre- 
ditor rejects  it,  because  he  claims  more 
than  is  offered  (namely,  full  payment, 
without  allowing  the  assignees  a  set- 
off, which  they  claimed  against  him, 
and  the  amount  of  which,  together 
with  the  sum  tendered,  made  up  the 
amount  of  dividend  declared  on  cre- 
ditor's proof,)  and  the  proceeds  of  the 
bill  are  received  by  one  assignee,  and 
by  him  invested  at  interest : — The  cre- 
ditor was  held,  after  twenty  years  and 
upwards,  entitled  to  the  fund,  and  all 
interest  made  by  it.  Ex  parte  Hoi" 
ford,  4  Dea.  &  Chit.  798  ;  S.C.2  M. 
&  A.  289. 

DOCKET  PAPERS. 

Fiat  amended,  by  altering  the 
description  of  one  of  the  petitioning 
creditors,  so  as  to  make  it  agree  with 
that  in  the  docket  papers.  Ex  parte 
Jervis,  re  Elliott,  1834.  4  Dea.  & 
Chit.  27;  S.  C.  1  M.&  A.  619. 


DOUBLE  PROOF. 

One  of  a  double  proof  made 
more  than  six  years  back,  ordered  to 
be  expunged,  according  to  Ex  parte 
Moult.  But  dividends  received  on 
the  expui^ed  proof  more  than  six 
years  back,  cannot  be  refunded,  even 
though  there  was  no  chance  of  re- 
couping the  injured  estate  out  of 
future  dividends  from  the  remainiiig 
proof.  Ex  parte  Soper,  re  Salter, 
1835.      4  Dea.  &  Chit.  569. 

EFFECT  OF  BANKRUPTCY. 
See  Bankruptcy,  Effect  of. 

EFFECT  OF  PROOF. 
See  Proof,  Effect  of. 

ELECTION. 
On  the  formation  of  a  partnership 
between  A.  and  B^  A.  lends  to  B., 
B.'s  proportion  of  the  capital,  and  A. 
is  to  receive  it  again,  and  interest 
thereon,  out  of  B.'s  share  of  the  pro- 
fits. B.  assigns  property  to  C.  in 
trust  to  secure  to  A.  the  money  lent 
by  him,  and  covenants  to  pay  C.  the 
amount.  After  an  act  of  bankruptcy 
by  B.,  known  to  A.,  A.  files  a  bill  for 
a  dissolution  and  account  of  partner- 
ship and  for  payment  of  tbe  debt  :— 
Held,  that  A.  and  C.  could  not,  after 
such  election,  sue  out  a  fiat  against 
B.  founded  on  that  debt,  A.  having 
elected  his  remedy  and  treated  tbe 
debt  as  mixed  up  with  the  partnership 
accounts.  Ex  parte  and  re  Crrajr,  4 
Dea.  &  Chit.  778  ;  S.Q.  2  M.  &  A. 
283. 
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An  entry  in  a  bankrupt's  exami- 
nation of  a  certain  sum  being  due  to 
A,f  is  evidence  of  an  account  stated 
between  them,  and  is  a  sufficient  ac- 
knowledgment to  take  the  case  out 
of  the  statute  of  limitations.  Bui  in 
an  action  by  an  attorney  for  business 
done,  for  which  no  signed  bills  had 
been  delivered  in  pursuance  of  the 
statute,  an  admission  by  the  defend- 
ant, in  an  examination  before  the 
Commissioners  under  a  commission 
of  bankrupt  since  superseded,  that 
the  sum  claimed  was  due,  is  not  suf- 
ficient evidence  to  support  a  count 
upon  an  account  stated.  The  plaintiff^ 
after  being  nonsuited,  took  out  a  fiat 
in  bankruptcy  against  the  defendant : 
— ^The  Court  refused  to  allow  the 
proceedings  to  be  stayed  without 
costs^  on  a  suggestion  that  the  case 
was  within  the  6  Geo,  4.  c.  16.  s.  59. 
Eike  V.  Nokes,  4  M.  &  S.  585 ;  S.  C, 
1  Moody,  359. 

EQUITABLE  MORTGAGE. 
A,  deposits  with  B.,  as  a  security 
for  the  repayment  of  a  loan  of  money, 
the  attested  copy  of  the  lease  of  a 
coal  mine  granted  to  A,  and  four  other 
persons,  as  tenants  in  common.  The 
mine  was  worked  by  them  according 
to  the  stipulations  of  certain  articles 
of  partnership,  which  contained  a  pro- 
viso, that  if  any  one  partner  wished  to 
dispose  of  his  share  the  others  should 
have  a  right  of  preemption : — Held, 
(Sir  /.  CrasSf  dissent,^)  that  the  usual 
order  could  not  be  made  for  the  sale 
of  A.*s  share  in  this  property,  as  in 


the  ordinary  case  of  an  equitable 
mortgage,  it  being  necessary  that  the 
partnership  accounts  should  first  be 
taken,  for  the  purpose  of  ascertaining 
A,'8  share  in  the  property,  which  this 
Court  had  no  jurisdiction  to  do,  the 
other  partners  not  being  before  the 
Court.  Ex  parte  Broadbent,  re  Bor^ 
ron,   1 834.     4  Dea.  &  Ch.  3  ;    S.  C. 

I  M.  &  A.  e$5, 

Qttcere,  whether  the  deposit  of 
the  attested  copy  of  a  lease  amounts 
to  an  equitable  mortgage  ?  Ex  parte 
Broadbentj  re  Borron,  1834.  4  Dea. 
&  Chit.  3 ;  S.ClM.Sc  A,  635.  • 

A  bankrupt  having  a  mortgage 
term,  deposits  the  mortgage  deed 
with  a  party  by  way  of  equitable 
mortgage,  and  afterwards  purchases 
the  equity  of  redemption  : — Held, 
that  the  whole  of  the  bankrupt's  in- 
terest in  the  property  must  be  sold, 
and  his  assignees  join  in  the  convey- 
ance to  the  purchaser.  Ex  parte 
Tttfnell,  re  Watts,  1834.  4  Dea.  8c 
Chit.  29 ;  5.  C.  1  M.  &  A.  620. 

On  a  deposit  of  a  policy  of  as- 
surance by  way  of  equitable  mort- 
gage, the  onus  does  not  lie  on  the 
mortgagee,  to  show  that  notice  of 
the  deposit  was  given  to  the  office 
before  the  act  of  bankruptcy,— but 
with  the  assignees,  to  show  that  it 
was  not.  Ex  parte  and  re  Stevens^ 
1831.    4  Dea.  &  Chit.  117. 

A  bankrupt  deposits  with  the 
petitioner,  by  way  of  equitable  mort- 
gage, an  assignment,  which  had  been 
made  to  the  bankrupt,  of  a  rever- 
sionary  interest   under  a   will ;    no 
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police  of  the  alignment  baviogtbeeii^ 
given  to  the  executors  either  by  the 
bankrupt  or  by  the  petitioper :  rr 
Held,  that;  tl^e  property  wa^  ^ot 
^ithia  the  order  and  diapoaition  of 
the  ba9krupt  aa  reputed  ov^er.  E^ 
pqr,U  NeUftamf  re  Gorcm^  1834.  4 
Q^  fi^  Chit.  ISa ;  S.C.%  M,  &  A. 

A  bankrupt  being  tbe  pwue^  af 
lfe^  ^  occupier  of  a  freel^oU  cotton 
pailly  gave  th^  petitipner  an  equitable 
w^t^S^  9a  it,  **  t9gether  with  tb<9 
8te4[fa  engti^,,  aiyl  ^^  al|  and  ^wgMT 
lar  ot^r  t^e  moveable  Aod  fi^ed 
warbinery  ^nd  ^tean^i  pipea  thfn  in, 
^pon,  ahou^  i^nd  belongi^  to  the 
«a^  ste^^-miU  and  premise^,  or  occiv: 
p^^d  ^  u^d  ^herewith  ^"  a^id  the 
b|ank;upt  continued  in  po^^^f^^on  of 
\\^  tn^l  and  fixuwe^  vp  to  tt^e  pie^iod 
of'  \^ia  banktupt^y^  ^et^  that  all 
p^t^  of  thf  in^hinery  and  fixtuiefb 
^^ph  vere  so  attached  to  th^  premises 
aif  to  be  legally  affix^<^  to  the  f^ee^ 
hold,  were  not  to  be  considered  a^ 
gqod^  and  cl^ttela  !|vithin  the  72d 
se^tjqn  of  the  Bankrupt  Act,  and 
thc^t  ^he  ass^jgnees  had  ^o  r^ht  to 
^em,^  as  agaiqst  the  eq^itable  mort- 
gagfie.  -p^  p^Tte>  Wi^,  re  Bujtt^r- 
mrth,  I834.    4  D^.  S^  ph.  14^; 

¥fhe?^  property  p)edgecl  by  the 
bankrupt  VYiih  a  c^e^itor  is  claiqoed 
t^y  a  ff^icd  p^r«^on,  t|^^  cfedhor  may 
en^r  a  claim  on  the  proceedings  fot 
t^e  whQle  of  ^is  debt,  till  tl^f  l^gal 
right  to  th^  property  is  determined. 
^4?  parte  WilHam,  re  Raikee,  1835. 
4  Dea.  iSf  Chit.  1 80. 


The  Cpuct  witt  w4  UHfijAre  in 
making  w  ord«^  fw  tl«  sale  of 
mortgaged  pc^perty»  vb^^se  the  w: 
cvmsMtc^ii  lire  suspi^^iou^  a^  to  the 
ntfN^tgQige  being.  9  ficaudul^nt  prefix- 
e9ce.  Ex  ft^te  Dm^dn^ih  tc  Ikpf^ 
1835.  4DeiV  ^  Ch.  181;  &&  i 
M.  4  A.  ?«• 

Wher^  there,  b^s  l^^een  an  offd^t 
made  fo^  t|^e  sale  of  mortgaged 
propeirty^  ai\d  the  ^  ifi  zjjiej^^^ 
deferred,  the  m^ir^gigee  isi  eti^itlfedtp 

app^y  the  reat»  and.  promts  i9  r^uc? 
tio.^  of  tb$  VM^ces^  acci^uing  subset 
^^lent  t9  ib^  orde^.  of  sale  and  up  to 
tbe  tipne  9if  talcing  the  account,  ^l 
'pa/ct^  f^sboUmi  ?c  f enfold^  183A* 
4Pear  &Ctl.  198;  i^.C.  2>l.&4* 

tu  g^9^^4  ^  equitablfi  mort- 
gegee^  npt  entitled  to  tbe r^ptf,  ^((^ 
prior  to  di^  date  of  t\ie  o^r  focsilku 
Bvit  wh^re,  prior  |q  fh^  h|iArvpM% 
the  mortgagor  abscoqdst  aujii  |b( 
equitable  mortgagee  of  part  of  tbe 
property  ta^c^a  poase^on  of  that  part 
by  nn  agent,  ^d  a  fiat  issues  ^ast 
the  mortg9g9r»  ep4  ^^>>  die  sohcilpr 
fo  the  conuoisaion^  o;i  behi^f  of  tb^ 
crf^ditocs,  end  the  eq^itahle  inofl? 
gagee,  jpintly,  a^yppint  |b^  um^  ageot 
fp  mjHiage  flie  w^olf  property,  whicb 
Igenf  is  subsequeptly  a^lopte^  by  t|^ 
assignee?  :—fle^d,  the  mojrtg^jf^ 
^hough  he  wi^  al|p  p^titip^ipg  cie* 

ditor,  wj^  entit)^4  fP.  tl)9  n^^i  &^ 
frqin  the  t^ppe  of  his  %st  ^kiqg  pos; 
festHpQ-  £«  por^i  Bji^4^  rf  Pof^fci 
18^4.    ^  D^.  &  Ph.  %5^  \  S^C.% 

A  letter  written  some  months 
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after  iha  deposit  of  deeds*  abkoQw- 
ladgipg-  the  purpose  for  wkkb  they 
were  deposited*  is  a  sufficient  inepMO-. 
randum  in.  writiog,  to  eotitle  an  equi'? 
table  mortgagee  to  his  costs  out  of  the 
piodfice  of  the  sak.  Ex  parte  Rey^, 
mddsy  re  Moore^  1885.  4  Dea.  Sp 
Chit.  S78  ;  5.  e.  2  M.  &  A.  104. 

Costs  corae  out  of  estate  where 
eqiii^aUe  mortgagee  applies  for  leave 
to  bid,  and  aho  fiyr  sale;  secuM^  if 
merely  for  leave  to  bid.  E»  parte 
Berkeley^  re  Dtrnm^  1884.  4  Ctea. 
&  Chit.  572. 

Usual  order  for  sale  of  equitable 
mortgage  nuuie,  notwi^tandtng  ar- 
gument that  there  being  no  depoait  ol 
deeds^  the  agreement  was  a  mere 
executory  agreement  for  a  mortgegf^ 
and  gave  no  lien  on  the  property. 
Ex  parte  Jones,  4  Dea-  H  Chit,  7&0« 

Where  the  owner  of  shares  in 
an  inauranee  coippany  transfers  them 
t»y  way  of  equitaUe  mortgage*  though 
he  does  not  observe  the  rules  of  the 
company  in  regard  to  the  mode  of 
tnmisfer,  and  though  he  continues  to 
act  as  director  without  having  any 
cither  shares  than  those  assigned  (the 
being  a  shareholder  to  a  certain  ex- 
tent abne  entitling  him  so  to  act),  yet 
if  the  transferree  gives  notice  to  the 
company  of  his  mortgage,  and  the 
owner  becomes  bankrupt,  they  are 
taken  out  of  his  order  and  disposition ; 
especially  where  th^  company  make 
entry  of  the  notiee  in  their  books  in 
such  a  manner  as  to  evince  their 
knowledge  that  such  owner  could  not 
further  dispose  of  the  shares.     Bare 


notice  in  such  eases  seems  sufficient. 

i 

E»  paxte  Masfmwan^  4  Dea.  &  Ch. 
75ili ;  S.  e.%}/k.k  A-  209. 

Equitahle  mortgage  may  be  cra^ 
ated  b^  dsposit  of  one  of  the  titla 
deedi^  where  th^  olhera  are  in  tha 
bsjads  of  the  depoailor'e  solicitors,  huf 
not  as  equitahle  mortgagees.  Ex  parte 
Chippendale,  reFotUr,  1»M.  &  A.  299« 

CredtSor-  who  has  a  deposit  of 
goods  for  hia  debt  and  iaterest*  and 
wha  ^  the  request  of  the  assignees 
delays  the  sa^.  for  a  heller  market* 
and  afterwards  sells,  may  apply  the 
prooeedq  la  reduction  of  the  uite^ esS 
accrued  due  since  the  iia^  Ex  paxbe 
Ktimagton^  re  Lattoaelerj  2^  M.  &  A. 
MO. 

Court  will  only  interfere  to  order 
sale  of  equitahle  mortgage  where  ther^ 
is  no  dispute.  Legal  mortgage  of 
equitable  estate  is  within  Lord  Lough' 
borough's  Order.  Ex  parte  Attwood^ 
re  Spooaer^  2  M.  &  A.  24. 

Equitable  mortgagee  is  not  en- 
titled to  costs  of  defending  an  extent 
in  aid,  or  to  be  excused  from  paying 
the  deposit  on  sale.  Ex  parte  and  re 
Stephens,  2  M.  &  A.  81. 

EQUITY  OF  REDEMPTION. 

Specific  perfbrmance  of  sale  un« 
derLordZo&igAiioroi^A's  Order  decreed 
by  this  Court,  although  the  following 
objections  were  urged :  viz.  1st.  That 
particulars  of  si^le  did  not  state  that 
sale  took  place  under  order  of  €oust| 
it  fippearing  that  purch^uer  must  base 
knqwn  the  fact  that  it  was  so.  2d. 
That  a  third  mortgagee  of  equity  of 
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redemption,  and  an  assignee  on  prior 
insolvency  of  bankrupt,  were  not  par- 
ties. 3d.  Tbongh  the  petitioning  cre- 
ditor's debt  on  whicb  this  fiat  was 
founded  was  contained  in  the  schedule 
in  prior  insolvency,  especially  as  the 
purchaser  was  presumed  to  have 
known  of  all  the  objections  to  the 
title,  and  was  held  to  have  waived 
them  by  granting  a  lease  of  the  pre- 
mises purchased  by  him  before  the 
title  to  him  was  completed.  Qucere, 
whether  this  Court  has  jurisdiction  to 
direct  specific  performance  of  contract 
of  purchase  of  bankrupts  property, 
where  the  purchaser  did  not  know, 
and  had  no  means  of  knowing,  that 
the  sale  took  place  under  order  of  this 
Court  or  of  Commissioners?  Ex 
parte  SiddHjiham,  4  Dea.  &  Chit. 
693;  i^.C.  2M.&  A.  146. 

EVIDENCE. 
See  also  Affidavit— Depositions — 
Examinations  —  Further  Evi- 
dence— Onus  Probandi. 

Special  order  as  to  the  allowance 
of  a  bankrupt's  certificate,  where  the 
signature  of  one  of  the  creditors  had 
been  affixed  to  it  under  a  power  of 
attorney,  and  there  was  no  affidavit 
of  the  execution  of  the  power  of  at- 
torney. Ex  parte  and  re  Dunstan, 
1834.  4  Dea.  &  Chit.  30;  S.  C.  1 
M.  &  A.  619. 

On  a  petition  by  assignees  dis- 
puting the  right  of  a  creditor  to  a  lien 
on  certain  property  of  the  bankrupt, 
the  examination  of  the  bankrupt's 
clerk,  taken  by  the  Commissioners 


behind  the  creditor's  back,  is  not  re- 
ceivable in  evidence.  Ex  parte  Dob' 
son,  re  Thompson,  1834.  4  Dea.  & 
Chit.  69  ;  5.  C.  1  M.  &  A.  666. 

When  an  order  is  made  on  the 
hearing  of  a  petition,  that  a  party 
shall  pay  the  costs,  this  includes  the 
costs  of  an  affidavit  filed  by  the  other 
party,  although  it  was  not  read  oa 
the  hearing  of  the  petition.  Ex  parte 
Sidebotkam,  re  Barrington,  1835.  4 
Dea.  &  Chit.  141 ;  S.  C.  nam.  Ex 
parte  and  re  Barringtony  2  M.  &  A. 
72. 

On  petition  by  assignees  to  ex- 
punge a  proof,  the  examination  of  the 
bankrupt  before  the  Commissioner, 
taken  at  the  time  the  proof  was  ad- 
mitted, is  receivable  in  evidence.  Ex 
parte  Fteeman^  re  Clay^  1835.  4 
Dea.  &  Chit.  404. 

Annuity  given  by  father  on 
daughter's  marriage,  by  a  letter  to 
the  intended  husband  in  these  words, 
viz.  "  I  promise  to  you,  until  it  is 
convenient  to  me  to  do  something 
better  for  you,  to  allow  to  my  daugh- 
ter 100/.  a-year,  which  you  can  have 
as  you  may  require :" — Held,  to  be 
an  annuity  during  the  joint  lives  of 
the  father  and  daughter ;  and  though 
incapable  of  valuation,  and  though 
no  other  evidence  of  the  genuineness 
of  the  letter,  held  to  be  provable. 
Sir  /.  Cn>8$,  dissent.,  upon  the  ground 
that  the  facts  required  further  inves- 
tigation. Ex  parte  /innandale,  n 
Curtis,  1834.     4  Dea.  &  Chit.  511. 

The  Court  has  no  jurisdiction  to 
control  the  discretion  of  a  Comnus- 
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.«ioner  as  to  what  documentary  evi- 
.dence  he  shall  require  to  be  produced 
to  prove  an  act  of  bankruptcy.     But 
the  Court  intimated  its  opinion^  that  a 
.letter  written  by  the  bankrupt's  wife 
to  a  third  party,  in  whose  possession 
it  remained,  though  it  could  not  in 
any  way  afford  direct  evidence  of  the 
act  of  bankruptcy,  (unless  it  was  also 
.proved  that  she  was  authorized  by 
Jier  husband  to  write  it  as  his  agent,) 
she  not  being  examinable  as  a  witness 
'Upon  that  point,  yet  might  be  ordered 
to  be  produced,  to  be  used  only  as  a 
clue  to  the  procurement  of  other  evi- 
dence as  to  the  act  of  bankruptcy. 
JRx  parte  Groom,  re  Chambers^  1835. 
'  ^p  ^  Dea.  &  Chit.  640. 

If,  in  trover  by  the  assignee  of  a 
bankrupt,  the  plaintiff's  title  as  as- 
signee be  put  in  issue,  the  fiat  of 
bankruptcy  inroUed,  the  certificate  of 
the  appointment  of  the  plaintiff  as 
assignee  inroUed,  and  the  appoint- 
ment itself  also  inroUed,  are  sufficient 
proof  that  the  plaintiff  is  assignee. 
Scott  V.  Thonuu,  6  C.  &  P.  611. 

The  balance  sheet  of  a  bank- 
rupt, given  on  oath  under  his  com- 
mission, is  not  admissible  against  him 
on  a  criminal  charge.  Rex  v.  BrUton, 
1  Moody  &  Rob.  297. 

The  declarations  of  the  petition- 
ing creditor  (since  dead)  made  after  the 
commission,  are  not  evidence  against 
the  assignees,  in  an  issue  to  try  whe- 
ther the  commission  was  concerted 
between  the  petitioning  creditor,  the 
bankrupt,  and  the  attorney.  Har- 
wood  V.  Keyst  1.  Moody  &  Rob.  204. 


The  declarations  of  a  trader 
made  shortly  after  an  absence,  are  not 
admissible  to  prove  such  absence  an 
act  of  bankruptcy.  SembUj  That  a 
breach  of  an  appointment  by  a  trader 
to  call  at  his  creditor's  house  to  pay  a 
debt,  is  not  an  act  of  bankruptcy. 
Lees  V.  Marlon,  1  Moody  &  Rob.  SIO. 

Depositions  of  deceased  witnes- 
ses taken  before  Commissioners  of 
bankrupt  on  the  opening  of  a  com- 
mission, and  subsequently  inrolled 
by  the  assignees  pursuant  to  the  6 
Geo.  4.  c.  16.  s.  96.,  are  not  admis- 
sible, in  evidence  against  the  assignees 
acting  under  the  commission,  in 
an  action  brought  by  the  bankrupt 
against  such  assignees,  for  the  pur« 
pose  of  disputing  the  validity  of  the 
commission.  Chambers  v.  Bemasconif 
1  Crom.  M.  &  R.  347. 

An  entry  in  a  bankrupt's  exa- 
mination of  a  certain  sum  being  due 
to  ^.,  is  evidence  of  an  account 
stated  between  them,  and  is  a  suf- 
ficient acknowledgment  to  take  the 
case  out  of  the  statute  of  limitations. 
But  in  an  action  by  an  attorney  for 
business  done,  for  whidi  no  signed 
bills  had  been  delivered,  in  pursuance 
of  the  statute,  an  admission  by  the 
defendant,  in  an  examination  before 
the  Commissioners  under  a  commis- 
sion of  bankrupt  since  superseded, 
that  the  sum  claimed  was  due,  is 
not  sufficient  evidence  to  support 
a  count  upon  an  account  stated. 
The  plaintiff,  after  being  nonsuited, 
took  out  a  fiat  in  bankruptcy  against 
the  defendant : — The  Court  refused 
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to  allow  the  proceedings  f o  be  ^ 
stayed  without  cosus  an  a  suggev- 
tbn  that  the  case  was  widitn  the  6 
Oio.  4.  c.  16.  %.  59.  JBiete  v.  Noke$, 
4  M.  «r  S.  586;  &C.    1   Moody> 

•A  written  sMemeDt  made  by  *a 
Mnkrapt,  before  his  baulnruptey,  «df 
Ms  debts  and  credits,  is  evidtMce  as 
kfaowing  that  he  knew  of  his  ov^n  in- 
f»hf«iKy.  8<»it  V.  Thma^  6  C.  & 
fp.  611; 

A  trader,  in  embamdiked  eft- 
cumstaiiee^'abaen«6d  himself  ff^otiihi^ 
4KMMe4rom  the  i6th  of  February  tiH 
the  Ml  of  March.  Upon  an  iMbe, 
%irtitethtnr  he  had'cdmrnitted  an  act  of 
tankmptcy  on  or  belbre  the  5th  of 
Mareh»  two  letters  written  by  him 
on  the  I6ih  Janiury  fhreceding,  ask- 
ing for  time  on  t#o  bitts  df  oseeharig^ 
payabie  by  him  in  (Febttiarjr,  were 
Teeeived  in  ^evidence  lo  ^how  tWe 
inotive  of  his  abMtioe.  Smkk  v. 
Crmifer,  1  8cott^  541 ;  B.  C.  1  Bing. 
N.  C.  fe«5. 

Tn  trov^  by  n  batafc^ivpt  agahn^ 
Ms  assjgncjes  to  xty  thfe  validity  df  the 
ctoinnris&fion :  -^HeTd,  that  ^ecomh^ry 
IftVfden^  of  the  ^^sfgnindlAiyt  ikitglrt  l/e 
given,  after  proving  thiat  k  Virs  Icttt 
before  it  was  ent^i^  of  record,  its 
directed  by  %  Q.  4.  V:.  16.  s.  06., 
^lid  «  &  3  fF.  4.  c.  1 14.  8.  7.  iSbAJMr, 
jfilroof  of  the  pMfMi^'s  'acilufe^encte 
in  the  defendant^  acts  as  assignee,  and 
deafid^  with  -him  m  that  cbarst^ter, 
WbnM  render  jMof  ^if  thb  ^Issi^riidiit 
Utmecessary.  G4fei'v.  A^A,  5  Tyr. 
\6 ;  S.  e.  1  Crtrto.  W.*  h.'46ie. 


In  an  action  by  afini^oebs  of  b 
bankrupt  for  g^6ods  sold  aad  ddi- 
▼ered  by  the  bankrwpt  befi:^  hb 
bankruptcy,  the  plea  deaied  hhdt 
title  ais  aasignees>  and  a  'adiiee  to 
diiqmce  the  tradhig  &c.  was  giftn, 
pursuant  to  6  'G,  4.  c.  16.  t.  90, 
Letters  iVom  (be  defendant  to  dne  cif 
the  asKtgtoess,  and  to  die  aolic^r  to 
the  oommisttibn,  deprecating  pkodeied- 
ings  against  him,  are  primft  &cie  t^ir 
diCAce  in  admission  t>f  i§»e  plaindfis' 
tkle  to  aae  as  assignees,  widieut  the 
regular  proof  df  ite  bisiikniiitey. 
tngHi  V.  Bpekee,  5  Tyir.  8 ;  &  C.  1 
CrtAn.  M.  &  H.  482. 

In  ^f)^pa^,del^ndMAs,  Mk"^ 
leging  that  M.  IM  beeh  ^eclan^  ^ 
bttokrUpt,  and  that  ihey  hAsfl  be^n  ap- 
7)diilted  his  assignees,  ju»tifed'takiag 
go6dB  ate  belonging  to  them  ih  ditffr 
OBpacity  6f  acKsigneeb :  pfauntiff  re- 
plied that  the  goods  belonged  to  him 
-^d  not  to  defendants  :^-llldd,  diat 
upon  this  issue  it  was  not  incumberit 
•on  defendants  to  give  formal  pnxjf 
of  Jlf.%4)ankriipt6yadd%feir  apitoWt- 
^ment  as  assi^ees.  ^mtes  v.  Brum,  1 
Bing.  N.  C.  4«4  ;  S.  0.  I  S^ott,  ^S. 

Whe^  a  ne4r  petitioning  credr- 
Mir^^btli^s  been  subatiftfted  iinder 
the  Stat.  6  Gea,  4.  c.  1^.  s.  18.  ft  h 
^tffideifit  to  prdve'the  pe^lti6nHo  the 
Chancellor,  Wr'd^stif^llitiitimi'tfttfe 
new  deDt^tileXMneeloPk'did^'^ 
ferring  the  MifBd^iifcy  of  the  flebt, 
&c.  to  the  Commissioner-^wid  dkfe 
Ihidihg  df  the  'CdMmiissiontir  'ttilVm. 
tt  i^  mft  tit!<*essBtiy  to  pr«Mtfde  die 
^Hane^ltor'a  ofder  doMMHng'tttA 


Evilknce* 


iNDbX.     EittrfdnaHon^hdvoce.        9tS 


Attding.    Bdtchihr  v.  Vyse^  1  Mdody 
&  Rob.  331. 

'/^•V  a  in^cha'nVat  tiiVei^pob],  u^ed 
t6  Consign  ^od^  t6  his  ag^nt  at 
Babili^  in  South  Airierica,  l^r  iBkte, 
and  to  draw  bills  upon  the  credit  of 
and  against  such  consignments,  in 
proportion  to  their  amount^  to  be 
paid  by  the  agent  out  of  the  pro- 
e^ds.  *6ome  bills  so  drawn,  Itnd 
negotiated  by  the  irtdoiisements  of 
a  house  in  London  with  which  F, 
corresponded,  were  refused  liccept- 
jinde  by  the  agent.  The  London 
house  thereupon  requestc^d'F.  t6'Wi4te 
to  his  agent  at  Bahia,  with  orders, 
**  that  in  case  he  did  not  pay  JP.'s 
drafts,  he  should  immediately  hand 
over  isuch  property  as  he  might  have 
of  F/s,  of  ail  equivident  vahie  to  the 
bills  tiot  paid  by  him,  to  the  agent 
df  the  'Londdn  houiie  at  Bahia."  F. 
f«pfied,  that  he  would  write  to  his 
agent,  agreeably  to  these  injunctions, 
directing  him  to  liand  over  t6  the 
agent  of  the  LoAdoih  housie,  '<  pro- 
perty of  F.  in  his  hands,  ^o  cover  the 
amount  of  bills  that  eventually  might 
flot  be  paid."  Afterwards,  and  be- 
ibre  the  letter  from  JP.  to  his  agent 
reached  Bahia,  f  .  bcfcfftme  bankrupt. 
F^%  agent  subsequently  handed  over 
to  the  London  house  goods  con- 
ffi^ed  to  him  tis  above  mentioded, 
to  an  toiount  leds  than  that  6f  the 
bdls  unpaid::— Held,  thiit  there  Wfts 
ho  legal  Or  'equitable  assignment  iof 
tfioiie  g6ods  to  the  London -house  bef- 
ibi^  the  btokruptcy,  and  that  on  that 

etetit  the 'pi^^f 4^  ^^^>^ '^^te^^  ^ 


the  Jisd)gneM.  I^  1M  action  *of  AroTcnr 
brought  by  the  HSsJgnees  fi>r  the 
goods,  in  Whidh  the  «boVe  fkcts  w«re 
pto>f4&iiht  defendants  aiboofferedin 
evidence  the  letter  Writeen  by  F.  to  his 
agent  Ht  Bahia  (after  prOmibii^  the 
Londoh  ^ouse  t6  Write,  ais  nbove 
siat^),  in  which  hfe  ord^ited  that 
party  to  hand  over  all  the  property 
iv'hich  he  held  on  ^.S  Amount  to  the 
agenfs  of  the  Lobdon  houte :  Qudetey 
Aether  the  letter  was  admissftie; 
but  held,  that  if  "it  Wiere,  tile  decidion 
ought  still  to  be  the  same.  .Bllrn  ▼• 
tarbdko,  I  Adol.  &  ElKs,  866. 

feXAMINATlON. 

See  aho  BA^KftUpr's  ExakncaTiO^. 
On  a  pedtion  by  Assignees  dis- 
puting the  right  of  a  cfr^itor  to  ft 
Ken  on  certtdn  pfroperty  Of  the  biCttic- 
rnpt,  the  extomation  of  Aite  bttik- 
rnpt's  clerk,  taken  by  the  ^CbmmSft- 
noders  bi^ind  the  creditor's  back,  ift 
not  receivable  in  evidende.  Ek'-parfe 
Dobson,  re  Tkampson,  18^4.  '4  IXea. 
&  Chit.  69 ;  S.  C.  1  M.  &  A.  666. 

EXAMINATION,  VIVA  VOCE. 

Where  no  sufBdent  advantage 
will  be  gained  by  'a  viv4  Voce  exami- 
nation, the  Cotfrt  >9dll  li6t,  after  ^ 
petition  lite  been  dpen^,  and  the 
petitioner  haJB  fited  affidavits  ititeply, 
ordeir  th^  petition  to  'stafnd  oi^er,  on 
his  ^plic^on  W  thM  puf^se.  ^Ex 
parte  Jartnan^  re  Tkeed^  1*835.  4-D^a. 
&  Chit.  393 ;  S.  C.  %  M /&  A.  119. 

Where  petidoner  fH^s  no  'affi- 
davits in  support,  but  two  days  ^- 
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fore  hearing  served  notice  to  exa- 
mine witnesses  on  respondent  20 
iftiles  from  London,  Court  refused 
application  of  respondent  to  postpone 
hearing,  so  as  to  procure  witnesses 
in  answer,  till  after  petitioners'  wit- 
nesses were  examined.  Ex  parte 
and  re  Lavender,  1834.  4  Dea.  & 
Chit.  485. 

U|)on  primi  facie  case,  viv&voce 
examination  ordered,  and  advertise- 
ment of  adjudication  postponed.  Ex 
parte  and  re  Lavender,  1834.  4  Dea. 
&  Chit  486. 

On  consent  of  all  parties  a  vivi 
voce  examination  will  be  ordered  in 
any  stagq'of  proc^edhjgs.  If  affida- 
vits have  been'  filed  on  both  sides,  (in 
the  absence  of  consent,)  the  Court 
will  first  hear  the  affidavits  read,  and 
then,  if  it  thinks  fit,  will  order  a  viv4 
voce  examination.  If  one  party  has 
not  relied  on  affidavits,  he,  on  a  pro- 
per case  made  by  motion  and  affida- 
vit, may  obtain  such  examination. 
Vivd  voce  examination  ordered  under 
circumstances  of  this  case.  Ex  parte 
Dugard,  re  Aughtie,  1835.  4  Dea. 
&  Chit.  521. 

Sentble,  that  a  petitioner^  who  is 
also  assignee,  and  is  proposed  to  be 
examined  as  a  witness  by  the  respon- 
dents, is  excepted  from  the  general 
rule  for  excluding  witnesses  during 
vivd  voce  examination.  Ex  parte 
Dugard,  re  Aughtie,  1835.  4  Dea. 
&  Chit.  524. 

There  is  no  rule,  that  in  order  to 
obtain  a  vivd  voce  examination  after 
a  case  has  been  heard  on  affidavit, 


such  examination  must  have  been 
asked  for  before  the  case  was  gone 
into.  (Ex  parte  Baldom,  1  M.  &  A. 
617,  corrected.)  Ex  parte  and  re 
Thompion,  1834.  4  Dea.  &  Chiu 
534. 

EXCLUDING  WITNESSES. 
Semble,  that  a  petitioner,  who  is 
also  assignee,  and  is  proposed  to  be 
examined  as  a  witness  by  the  re- 
spondents, is  excepted  from  the  gene- 
ral rule  for  excluding  witnesses  dar- 
ing vivd  voce  examination.  Ex  parte 
Dugard,  re  Aughtie,  1835.  4  Dea. 
&  Chit.  524. 

EXECUTOR. 

See  also  Bankrupt  Exbcutor. 
An  executor  may  prove  sgaiost 
a  bankrupt  co-executor,  without  an 
order  for  that  purp68e.  Ex  parte 
Courtney,  re  Davis,  1835.  4  Dea.  & 
Chit.  456 ;  5.  C.  2  M.  &  A.  227. 

Lease  for  21  years  to  A,  B.,  his 
executors,  administrators  and  assigns. 
Proviso,  that  if  A.  B.,  his  executors, 
administrators  or  assigns,  should  be- 
come bankrupt  or  insolvent^  or  saffer 
any  judgment  to  be  entered  against 
him  &c.,  by  confession  or  otherwise, 
or  suffer  any  extent,  process,  or  pro- 
ceedings to  be  had  or  taken  against 
him,  whereby  any,  reasonable  probs- 
bility  might  arise  of  the  estate  being 
extended  &c.,  the  estate  should  de- 
termine and  the  lessor  have  power  to 
re-enter.  A.  B,  died  during  the  term, 
and  by  his  will  devised  the  premises 
to  his  executors  on  certain  trusts. 
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The  surviving  executor  having  be- 
come bankrupt : — Held,  that  the  les- 
sor's right  of  re-entering  thereupon 
accrued.  Doe  dem.  Bridgman  v. 
David,  1  Crom.  M.  &  R.  405 ;  S.  C. 
5  Tyr.  125. 

A  lease  contained  a  proviso  for 
re-entry,  if  the  lessee,  his  "  executors 
or  administrators,  or  either  of  them,*' 
should  become  bankrupt.  The  exe- 
cutor of  the  lessee  became  bankrupt : 
Held,  that  the  landlord  was  entitled 
to  recover  in  ejectment,  although  a 
term  vested  in  a  person  as  executor 
does  not  on  his  bankruptcy  pass  to 
the  assignee.  Doe  dem.  Williams  v. 
Davies,  6  C.  &  P.  614. 

The  Master  found,  that  two  exe- 
cutors had,  by  signing  joint  cheques, 
enabled  each  other  to  receive  sums 
belonging  to  the  estate  of  their  testa- 
trix, when  they  were  both  largely 
indebted  to  that  estate ;  and  that  the 
sums  so  received  by  them  were  debts 
proveable  under  their  respective  com- 
missions, both  executors  having  be- 
come bankrupt : — Held,  that  interest 
at  51,  per  cent.,  as  the  consequence 
of  the  devastavit^  was  to  be  added 
to  the  principal  sums  found  to  be 
proveable  against  the  bankrupt  es- 
tates of  the  executors.  Bick  v.  Molly ^ 
2  Mylne  &  Keen,  312. 

EX  PARTE   MOTION,  &c. 

See  Petition,  Ex  parte. 

Where  a  fiat  has  not  been  filed, 

the  Court,  on  an  ex  parte  application 

of  anotlier  creditor,  will  not  order  it 

10  be  annulled,  but  merely  that  the 

VOL,  IV. 


creditor  may  issue  a  new  fiat.  Ex 
parte  Gerothwohl,  re  fVertheim,  1834. 
4  Dea.  &  Chit.  48. 

EXPUNGING  PROOF. 

See  Petition  to  Expunge — Proof 

EXPUNOINO. 

EXTENT  IN  AID. 
Equitable  mortgagee  is  not  en- 
titled to  costs  of  defending  an  extent 
in  aid,  or  to  be  excused  from  paying 
the  deposit  on  sale.  Ex  parte  and  re 
Stephens,  2  M.  &  A.  31. 

FEES. 
The  fees  payable  under  1  &  2 
WiU.  4.  c.  56.  88.  45  &  46.  to  the 
secretary  of  bankrupts,  not  dispensed 
with,  where  a  country  fiat  was  an- 
nulled because  Commissioners  declined 
to  act,  and  a  new  fiat  was  proposed  to 
be  taken  out  in  London  in  lieu  of  it. 
In  re  Willman,  4  Dea.  &  ChiL  810 ; 
S.  C.2M.&  A.  292. 

FELONY. 
See  also  Criminal  Charge. 
The  bankrupt  had  two  agents, 
one  at  Glasgow,  the  other  at  Edin- 
burgh.   J.  pays  to  the  Glasgow  agent 
a  sum  in  bank-notes,  for  the  purpose 
of  being  remitted  to  London,  which 
the  Glasgow  agent  transmiu  for  that 
purpose  in  a  parcel  to  the  Edinburgh 
agent,  from  whom  the  notes  are  stolen 
by  his  clerk  the  day  after  the  parcel 
is  delivered,  and  a  few  days  before  a 
fiat  is  issued  against  the  bankrupt : — 
Held,  that  A,  had  no  claim  to  recover 
I  3q 
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the  value  of  the  notes  from  the  as- 
signees.' Ex  parte  fPationj  re  Ma- 
herl^.  1834.  4  Dea.  &  Chit.  45 ; 
S.  C.  1  M.  &  A.  685. 

Commissioner  liaving  improperly 
rejected  proof,  becaase  claim  was 
merged  in  felony,  the  petitioner  was 
allowed  costs  out  of  estate.  Ex  parte 
Birh,  2M.&A.  208,  n.  (a). 

FIAT  GENERALLY. 
See  Second  Fiat — Renewed  Fiat. 

FIAT  AMENDING. 

Fiat  amended,  by  altering  the 
description  of  one  of  the  petitioning 
creditors,  so  as  to  make  it  agree  with 
that  in  the  docket  papers.  Ex  parte 
Jervu,  reElKott,  1834.  4  Dea.  & 
Chit.  «r ;  S.C.I  M.&  A.  619. 

The  Court  will  not,  on  the  ap- 
plication of  the  petitioning  creditor, 
alter  the  date  of  the  fiat  to  a  later 
day,  to  give  him  more  time  to  prove 
the  act  of  bankruptcy.  Re  Jacob, 
1835.  4  Dea.  &  Chit.  277;  S.  C. 
2  M.  &  A.  102. 

Fiat  unopened.  Description  of 
bankrupt's  parish  allowed  to  be 
amended.  Re  Humphrey,  1834.  4 
Dea.  &  Chit  484. 

AnmtUmg  and  Stiperseding  generally. 
See  also  Petition  to  Annul,  ice. 

Sembk,  that  a  power  of  attorney 
to  transact  any  business  in  the  Courts 
of  Law,  authorizes  the  attorney  to 
apply  for  a  supersedeas.  Ex  parte 
and  re  Craather,  1834.  4  Dea.  & 
Chit.  81. 


Where  a  fiat  has  not  been  filed, 
the  Court,  on  an  ex  parte  applicatioii 
of  another  creditor,  will  not  order  ii 
to  be  annulled,  but  merely  that  the 
creditor  may  issue  a  new  fiat.  Ex 
parte  Geroihwohl,  re  IFertkam,  1834. 
4  Dea.  &  Chit.  46. 

After  repeated  acts  of  acquies- 
cence of  the  bankrupt  in  the  validity 
of  a  commission,  and  the  dismissal  of 
a  former  petition  by  him  to  the  Lord 
Chancellor  to  supersede  it,  the  Court 
will  restrain  him  from  bringing  actions 
against  his  assignees.  Ex  parte  WkUe, 
re  Britten,  1835.  4  Dea.  &  Ch.  279 ; 
S.  C.  2  M.  &  A.  104. 

Upon  very  slight  circamstanen 
of  acquiescence,  and  where  the  bank- 
rupt has  lain  by  for  twenty-two  years 
without  taking  any  active  steps  to 
upset  the  commission,  this  Court 
will,  upon  petition  of  assignees  and 
a  purchaser  under  the  commission, 
grant  an  injunction  to  restrain  actions 
commenced  by  the  bankrupt  against 
purchasers  under  the  commissioo. 
Ex  parte  Davy,  re  Chambers,  1834. 
4  Dea.  &  Ch.  322 ;  S.C.IM.&  A. 
283. 

Where  the  time  fi>r  opening  a 
fiat  expires,  and  a  second  is  then 
issued  by  another  party^  it  is  no 
ground  for  superseding  the  second, 
that  it  did  not  issue  until  after  the 
first  was  actually  opened,  unless  the 
party  issuing  the  second  knew  that 
fiict,  or  was  guilty  of  some  firaud. 
Ex  parte  WestaU,  re  Fletcher,  1834. 
4  Dea.  &  Chit.  350. 

Where  a  commission  issued  in 
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1 82d,  under  which  the  bankrupt  never 
obtained  his  certificate,  and  a  fiat 
issued  against  him  in  1832,  the  Court 
refused,  undeir  the  circumstances,  to 
supersede  the  fiat.  Ex  parte  Deoas, 
re  Kenton,  1884.  4  Dea.  &  Chit. 
866  ;  S.C.IM.&  A.  420. 

The  fees  payable  under  I  &  2 
WiU.  4.  c.  6^,  ss.  45  h  46.  to  the 
secretary  of  bankrupts,  not  dispensed 
with  where  a  country  fiat  was  annulled 
because  Commissioners  declined  to 
acty  and  a  new  fiat  was  proposed  to 
be  taken  out  in  London  in  lieu  of  it. 
In  re  Wiliman,  4  Dea.  &  Chit.  810 ; 
S.C.2M.&  A.  292. 

Tlie  Lord  Chancellor's  jurisdic* 
tion  to  annul  a  fiat  still  subsists.  Re 
Chambers,  1885.  4  Dea.  &  Chit. 
578. 

Although  a  fiat  is  fraudulently 
«Ued  out,  yet  a  creditor,  whose  debt 
is  impeachable  on  the  ground  of 
usury,  cannot  petition  to  supersede 
it.  Ex  parte  Jamuuifre  Theed,  1885. 
4  Dea.  &  Chit.  893 ;  S.C.%M.& 
A.  119. 

Where  time  for  opening  town 
fiat  is  nearly  run  out.  Court  will  not, 
at  instance  of  petitioning  creditor, 
supersede  it,  and  issue  a  country  fiat 
for  alleged  coUTenience  of  creditors. 
Ex  parte  Belly  re  Riky,  1884.  4 
Dea.  &  Chit.  481. 

Fiat  will  not  be  superseded  on 
consent  under  the  composition  clauses 
(6  Geo.  4,.  c.  16.  s.  188,  134,)  until 
after  the  second  meeting.  Ex  parte 
Boardmm,  4  Dea.  &  Chit.  724 ;  S.  C. 
2  M.  &  A.  209. 


A.,  as  assignee  of  B.,  a  bank- 
rupt, gave  an  undertaking  to  C, 
who  was  the  mortgagee  of  one  farm, 
and  was  under  a  contract  to  pur- 
chase another  farm,  both  the  pro- 
perty of  the  bankrupt,  and  who  had 
a  distress  upon  the  mortgaged  pre- 
mises, that  if  the  distress  were  with- 
drawn he  would  pay  to  C.  the  ar- 
rears then  due  in  respect  of  the 
mortgage,  out  of  the  effects  on  the 
premises.  C,  withdrew  thie  distress 
accordingly,  and  afterwards  the  bank- 
ruptcy was  annulled  before  A.  had 
obtained  possession  of  any  part  of 
the  bankrupt's  effects;  whereupon 
C.  brought  an  action  on  the  under- 
taking, and  recovered  judgment 
against  A,  personally : — Held,  on  a 
bill  filed  by  A,  against  C,  to  which 
JB.  Was  no  party,  thAt  A*  could  have 
no  relief  in  equity  against  the  judg- 
ment at  law;  and  that  he  was  not 
entitled,  as  against  C,  to  claim  re- 
pa3rtnent  of  the  sum  thereby  reco- 
vered out  of  the  price  which  C.  had 
contracted  to  pay  for  the  other  farm. 
PeU  V.  Stephens,  2  M.  &  K.  384. 

Although  no  evidence  of  trading 
on  proceedings,  fiat  will  not  be  super- 
seded if  bankrupt  admitted  to  peti- 
tioning creditoir  that  he  was  a  trader. 
Ex  parte  and  re  Baiieg,  2  M.  &  A. 
86. 

An  entry  in  a  bankrupt's  exa-> 
mination  of  a  certain  sum  being  due 
to  A.,  is  evidence  of  an  account 
stated  between  them,  and  is  a  suf- 
ficient acknowledgment  to  take  the 
case  out  of  the  statute  of  limitations. 
3q2 
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But  in  an  action  by  an  attorney  for 
business  done,  for  which  no  signed 
bills  had  been  delivered  in  pursuance 
of  the  statute,  an  admission  by  the 
defendant,  in  an  examination  before 
the  Conunissioners  under  a  commis- 
sion of  bankrupt  since  superseded, 
that  the  sum  claimed  was  due,  is  not 
sufficient  evidence  to  support  a  count 
upon  an  account  stated.  The  plain- 
tiff, afVer  being  nonsuited,  took  out 
a  fiat  in  bankruptcy  against  the  de- 
fendant : — ^I'he  Court  refused  to  allow 
the  proceedings  to  be  stayed  without 
costs,  on  a  suggestion  that  the  case 
was  within  the  6  Geo. A.  c.  16.  s.  59. 
Eicke  V.  Noke*,  4  M.  &  S.  585  ;  S.  C. 
1  Moody,  S59. 


Supersedeas  on  ComposUion  Clause. 

Where  the  bankrupt  petitioned 
for  a  supersedeas,  under  the  compo- 
sition contract  clause,  in  the  6  Geo,  4i. 
c.  16.,  and  the  Commissioner  had 
certified  that  all  the  requisites  of  the 
statute  had  been  complied  with,  and 
stated  the  amount  of  the  debts  proved 
to  the  amount  of  20/.,  the  number  of 
the  creditors  who  had  proved,  and  the 
number  and  value  of  the  creditors 
who  consented,  the  Court  made  the 
order,  notwithstanding  the  Commis- 
sioners had  omitted  to  state  precisely 
the  exact  fractional  proportion,  under 
Lord  EMorCs  General  Order.  Ex 
parte  Hinton,  re  Htntotiy  1834.  4 
Dea.  &  Ch.  351 ;  S.  C.  Z  M.  &  A. 
361. 


Supersedeas  an  dmsent. 

On  a  petition  for  a  supersedeas, 
with  consent  of  creditors,  where  one 
of  the  creditors  could  not  be  found, 
an  order  was  made  for  the  super- 
sedeas, the  petitioner  undertaking  to 
pay  into  Court  the  amount  of  the 
debt  of  the  outstanding  creditor.  Ex 
parte  and  re  Crowtker^  1834.  4  Dea. 
&  Ch.  31. 

Where  the  bankrupt  petitions 
for  a  supersedeas,  with  the  consent  of 
creditors,  and  it  appears  that  the 
Commissioners  have  adjourned  his 
last  examination  sine  diet  the  Court 
will  not  supersede  without  knowing 
the  reason  of  such  adjournment.  Ex 
parte  Gudge,  re  Gudge^  1834.  4 
Dea.  &  Ch.  358 ;  ^.  C.  1  M.  &  A. 
341. 

Semble,  this  Court  has  no  juris- 
diction to  order  the  Commissioner  to 
certify  the  consent  of  creditors  to  a 
supersedeas,  especially  when  he  ob- 
jects because  fees  payable  under  1  & 
2  ^^.  4.  c.  5e.  ss.  45,  46.  are  not 
paid.  Re  Hawker,  1834.  4  Dea.  & 
Chit.  569. 

FiUng, 
Where  a  fiat  has  not  been  filed, 
the  Court,  on  an  ex  parte  application 
of  another  creditor,  will  not  order  it 
to  be  annulled,  but  merely  that  the 
creditor  may  issue  a  new  fiat.  Ex 
parte  Gerothxvohl,  re  Wertkam,  1834. 
4  Dea.  &  Ch.  48. 

Impounding, 
If  a  fiat  is  impounded  on  the 
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sippHcation  of  A,,  a  petition  for  its 
delivery  out  presented  by  B.  must  be 
served  on  A.  Ex  parte  Martin,  re 
Kenton,  2  M.  &  A.  293. 

Issuing. 
The  fees  payable  under  \  &  2 
WilL  4.  c.  56.  ss.  45  &  46.,  to  the 
secretary  of  bankrupts,  not  dispensed 
with  wliere  a  country  fiat  was  annulled 
because  Commissioners  declined  to 
act,  and  a  new  fiat  was  proposed  to 
be  taken  out  in  London  in  lieu  of  it. 
In  re  WWman,  4  Dea.  &  Cb.  810; 
S.  C.  2  M.  &  A.  292. 

■ 

Opening. 

Where  the  time  for  opening  a 
fiat  expires,  and  a  second  is  then 
issued  by  another  party,  it  is  no 
ground  for  superseding  the  second, 
that  it  did  not  issue  until  afler  the  first 
was  actually  opened,  unless  the  party 
issuing  the  second  knew  that  fact,  or 
was  guilty  of  some  fraud.  Ex  parte 
Westtdi,  re  Fletcker,  1834.  4  Dea.  & 
€h.  350. 

Where  time  for  opening  town 
fiat  is  nearly  run  out.  Court  will  not, 
at  instance  of  petitioning  creditor, 
supersede  it,  and  issue  a  country  fiat 
for  alleged  convenience  of  creditors. 
Ex  parte  Bell,  re  RUey,  1834.  4 
Dea.  &  Ch.  481. 

ValidUy  of. 

Semble,  that  when  a  fiat  is  issued 

against  a  trader  who  has  no  property, 

it  ought  at  least  to  appear  that  there 

was    some    prospect  of   recovering 


property  by  means  of  the  fiat.  Ex 
parte  Taylor,  re  Perctval,  1834.  4 
Dea.  &  Ch.  125  ;  S.C.2M.&  A.  36. 

In  trespass,  defendants,  after 
alleging  that  M.  had  been  declared  a 
bankrupt,  and  that  they  had  been  ap- 
pointed his  assignees,  justified  taking 
goods  as  belonging  to  them  in  their 
capacity  of  assignees:  plaintiff  replied 
that  the  goods  belonged  to  him  and 
not  to  defendants : — Held,  that  upon 
this  issue  it  was  not  incumbent  on  de- 
fendants to  give  formal  proof  of  M.'s 
bankruptcy  and  their  appointment  as 
assignees.  Jones  v.  Brown,  1  Bing. 
N.  C.  484 ;  S.C.I  Scott,  453. 

In  an  action  by  assignees  of  a 
bankrupt  for  goods  sold  and  delivered 
by  the  bankrupt  before  his  bank- 
ruptcy, the  plea  denied  their  title  as 
assignees,  and  a  notice  to  dispute  the 
trading,  &c.  was  given,  pursuant  to 
6  Geo.  4.  c.  16.  s.  90.  Letters  from 
the  defendant  to  one  of  the  assignees, 
and  to  the  solicitor  to  the  commission, 
deprecating  proceedings  against  him, 
are  prim4  facie  evidence  in  admission 
of  the  plaintifTs  title  to  sue  as  assig- 
nees, without  the  regular  proof  of  the 
bankruptcy.  IngUs  v.  Spence,  5  Tyr. 
8 ;  S.C.  1  Crom.  M.  &  R.  432. 

In  trover  by  a  bankrupt  against 
his  assignees  to  try  the  validity  of 
the  commission : — Held,  that  second- 
ary evidence  of  the  assignment  might 
be  given  after  proving  that  it  was  lost 
before  it  was  entered  of  record,  as 
directed  by  6  Geo.  4.  c.  16.  s.  96., 
and  2  &  3  WtlL  4.  c.  114.  s.  7. 
Semble,  proof  of  the  plaintiff's  acqui- 
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escence  in  the  defendaot's  acts  as 
assignee,  and  dealing  with  him  in  thai 
character,  would  render  proof  of  the 
assignment  unnecessary.  GHU*  v. 
Smdk,  5  Tyr.  15  ;  S,C.l  Crom.  M. 
&  R.  462. 

Depositions  of  deceased  witnes- 
ses taken  before  Commissioners  of 
bankrupt  on  the  opening  of  a  com- 
mission, and  subsequently  inroUed 
by  the  assignees  pursuant  to  the 
6  Geo.  4.  c.  16.  8.  96.,  are  not  ad* 
missible  in  evidence  against  the  assig- 
nees acting  under  the  commission,  in 
an  action  brought  by  the  bankrupt 
against  such  assignees,  for  the  pur- 
pose of  disputing  the  validity  of  the 
commission.  Chambers  v.  Bemascomf 
1  Crom.  M.  &  R.  $47. 

Where  a  new  petitioning  cre- 
ditor's debt  has  been  substituted 
uider  the  stat.  6  Geo.  4.  c.  16.  s.  18., 
it  is  sufficient  to  prove  the  petition  to 
the  Chancellor,  for  the  substitution 
of  the  new  debt — the  Chancellor's 
order  referring  the  sufficiency  of  the 
debt,  &c.  to  the  Commissioner — and 
die  finding  of  the  Commissioner 
thereon.  It  is  not  necessary  to  pro- 
duce the  ChanceUor*8  order  confirm- 
ing such  finding.  Batcktkr  v.  Fyie, 
1  Moody  &  Rob.  dSl. 

The  declarations  of  the  petition- 
ing creditor  (since  dead)  made  after 
the  commission,  are  not  evidence 
against  the  assignees,  in  an  issue  to 
try  whether  the  commission  was  con- 
certed between  the  petitioning  cre- 
ditor, the  bankrupt,  and  the  attorney. 
Hanoood  v.  Keys,  1  Moody  &  Rob. 
204. 


FILING  PROCEEDINGS. 
See  Fiat,  Filiho,  &c« 

FINES. 
A  single  London  Commissioner 
cannot  fine  for  oontempt.     Rex  v. 
FaMner,  i  M.Sc  A.  SIX. 

FIXTURES. 

A  bankrupt  being  the  owner,  as 
well  as  occupier,  of  a  freehold  cotton 
mill,  gave  the  petitioners  an  equitable 
mortgage  on  it,  « together  with  the 
steam  engines,  and  also  all  and  singu- 
lar other  the  moveable  and  fixed 
machinery  and  steam  pipes  then  in, 
upon,  about,  and  belonging  to  the 
said  steam  mill  and  premises,  or  occu- 
pied or  used  therewith;"  and  the 
bankrupt  continued  in  possession  of 
the  mill  and  fixtures  up  to  the  period 
of  his  bankruptcy.  Held,  that  aB 
parts  of  the  machinery  and  fixtures, 
which  were  soattacbed  to  the  premises 
as  to  be  legally  affixed  to  the  free- 
hold, were  not  to  be  considered  as 
goods  and  chattels  within  the  72d 
section  of  the  Bankrupt  Act,  and  that 
the  assignees  had  no  right  to  them,  as 
against  the  equitable  mortgagee.  Ex 
parte  Wilson^  re  BuUenoorih^  1835. 
4 Dea.  &  Ch.  143 ;  S.C.  2  M.  &  A. 
61. 

Where  real  property  ''with  its 
appurtenances'*  (without  other  evi* 
dence  of  intention)  was  mortgaged  by 
the  owner  of  the  fee,  articles  of  fiimi- 
ture,  a8  rolling  maps,  afiized  before 
and  after  the  mortgage  to  the  free- 
hold, although  they  might  have  been 
removable  as  between  a  landlord  and 
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tenant^  and  although  he  contmued  in 
possession  up  to  the  time  of  his  bank- 
ruptcy, passed  by  the  mortgage  and 
were  taken  bat  of  the  order  and  dis- 
positioQ  of  the  bankrupt  owner. 
Whatever  is  affixed  to  freehold  by  the 
owner  of  the  inheritance  is  to  be  con- 
sidered as  a  fixture  till  severed  by  him ; 
and  whether  so  affixed  before  or  after 
a  mortgage,  passes  absolutely  to  the 
mortgagee.  Ex  parte  Belcher,  4  Dea. 
Sc Chit.  703 ;  S.C.  2M.&  A.  160. 

FOREIGN  LAWS. 
It  was  deposed,  that  two  out  of 
three  provisional  syndics  may,  by 
the  law  of  France,  sue  to  recover 
debts  due  to  the  bankrupt,  and  with* 
out  the  previous  authority  of  the 
JugeCommissaire: — Held,  that  they 
may  so  sue  in  this  country,  unless 
the  French  law  be  shown  to  the  con- 
trary :^->Held  also,  that  the  act  of 
the  two  syndics  sufficiently  implied 
the  absence  or  want  of  consent  of 
the  thif  d,  without  showing  his  absence 
or  want  of  consent.  The  declaration 
averred,  that  a  party,  a  Frenchman, 
was  a  bankrupt.  The  evidence  was, 
that  he  was  only  *'  en  etat  de  failiit^" 
or  insolvent : — Held  no  variance,  as 
the  English  **  bankrupt*  does  not  ap- 
pear identical  with  the  French  **  ban- 
qaeroute."  AHoon  v.  Fumivalf  4  Tyr. 
751.    S.  C.  1  Crom.  M.  &  R.  277. 

FORM. 
See  Affidavit,  Fork  of — Fxtitiok, 

Form  of. 


FOUR  DAY  ORDER. 

When  all  is  regular,  the  four- 
day  order  to  pay,  &c.,  or  stand  com- 
mitted, is  of  course  at  the  office.  Ex 
parte  and  re  Smiik,  2  M.  &  A.  213. 

FRAUD. 

Cost^  are  always  given  against 
any  party  appearing  on  a  petition, who 
endeavours  to  support  a  case  of  fraud, 
whether  the  costs  are  prayed  or  not. 
Ex  parte  Taiflarf  re  Percroalj  1834. 
4  Dea.  &  Chit.  125 ;  S.  C.  2  M.  & 
A.  36. 

Proof  cannot  be  made  by  th^ 
joint  estate  against  the  separate  es- 
tate, except  in  the  case  of  a  fraudulent 
abstraction  from  joint  funds  by  one 
of  the  partners ;  and  not  then,  if  there 
had  been  any  waiver  of  the  tortious 
act  by  the  other  partner,  so  as  to  re* 
duce  it  to  a  matter'  of  contract.  Ex 
parte  Turner^  re  Mackenssief  188^. 
4  Dea.  &  Chit.  169 ;  S.C.  ^M.& 
A.  54. 

Where  the  time  for  opening  a 
fiat  expires,  and  a  second  is  theii 
issued  by  another  party,  it  ia  no 
ground  for  superseding  the  second, 
that  it  did  ncrt  issue  until  after  the 
first  was  actually  opened,  unless  Ae 
party  issuing  the  second  knew  that 
fiict,  OF  was  guilty  of  seme  firaud. 
Ex  parte  f¥esiali,  re  Fleicker,  1834^ 
4  Dea.  &  Chit.  350. 

Where  no  liraud  has  been  cam* 
mitted,  the  assigmnent  by  an  insol* 
vent  debtor  to  his  provisional  assig- 
nee, under  7  Geo,  4.  c.  57.  passes 
only  such  property  as  the  insolvent 
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has  at  the  time  of  the  assignmeiit. 
Sims  V,  Strnpson,  1  Bing.  N.  C.  S06 ; 
S.  C.  1  Scott,  177. 

FRAUDULENT   ASSIGNMENT 

AND  CONVEYANCE. 

A  transfer  made  by  a  debtor  un- 
der apprehension  of  arrest,  is  not 
fraudulent  and  void  as  voluntary  un- 
der (the  Insolvent  Debtors'  Act)  7  G. 
4.  c  57.  s.  32.  Corbould  v.  Broad- 
hurst,  I  Moody  &  Rob.  189. 

Where  a  trader  assigned  by  deed 
all  his  property  in  trust  for  the  bene- 
fit of  his  creditors  :— -Held,  that  it 
was  an  act  of  bankruptcy  under  6 
Geo,  4.  c.  16.  s.  3.,  although  in  so 
doing  he  did  not  intend  to  defeat  or 
delay  his  creditors,  as,  that  being  the 
necessary  consequence  of  the  assign- 
ment, he  must  in  law  be  taken  to  have 
intended  it.  Stewart  v.  Moody^  1 
Crom.  M.  &  R.  777. 

A»f  a  soap  and  alkali  manufac- 
turer, being  indebted  to  a  banking 
company,  assigned  to  them,  to  secure 
past  and  future  advances,  his  lease- 
hold property,  with  all  the  stock  in 
trade,  utensils,  and  efiects  thereon, 
and  also  a  policy  of  insurance,  as  a 
security  for  monies  advanced  or  to 
be  advanced.  The  deed  contained  a 
power  of  sale,  and  a  proviso,  that  the 
trader  should  remain  in  possession 
until  default.  The  assignment  did 
not  include  another  part  of  ^.'s  pro- 
perty equal  in  amount  to  the  debt 
covered  by  the  security.  In  an  ac- 
tion by  A,* a  assignees,  to  recover  part 
of  the  property  assigned,  the  jury 


found  that  the  deed  was  not  executed 
in  contemplation  of  bankruptcy: — 
Held,  that  it  was  a  valid  deed,  and 
did  not  amount  to  an  act  of  bank- 
ruptcy. Carr  v.  Bwrdiss^  1  Crom. 
Mee.  &  Roscoe,  44S,  772. 

FRAUDULENT  PREFERENCE. 

The  Court  will  not  interfere  in 
making  an  order  for  the  sale  of  mort- 
gaged property,  where  the  circum- 
stances are  suspicious,  as  to  the  mort- 
gage being  a  fraudulent  preference. 
Ex  parte  Davdneyy  re  Davtft  ISS5,  4 
Dea.  &  Chit.  181 ;  5.  C.  2  M.  &  A. 
72. 

Personal  property  may  be  trans- 
ferred for  a  sufficient  consideration, 
without  writing,  if  the  possession  be 
also  transferred ;  and  a  debtor  may 
prefer  one  creditor  to  another,  if  the 
debtor  be  not  a  trader;  but  if  he  be 
a  trader  he  cannot  prefer  one  credi- 
tor to  another,  unless  he  be  pressed* 
A  fraudulent  delivery  of  goods  by  a 
trader  will  be  of  itself  an  act  of  bank- 
ruptcy. A  delivery  of  goods  to  one 
to  whom  no  debt  was  due  would  be 
such  a  fraudulent  delivery ;  and  the 
delivery  would  likewise  be  firaudu- 
lent,  though  a  debt  was  due,  if  the 
transfer  of  the  goods  was  made  vo- 
luntarily, and  in  contemplation  of 
bankruptcy.  Scott  v.  Tkomas,  6  C. 
&P.  611. 

A  bill  of  exchange  for  a  portion 
of  his  debt,  given  by  a  bankrupt, 
afWr  commission  and  before  certi- 
ficate, to  his  assignee,  who  was  also 
petitioning  creditor,  and  had  proved 
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for  the  residue  of  his  debt: — Held, 
void  in  the  hands  of  the  assignee. 
Rase  y.  Mmtiy  1  Bing.  N.  C.  357; 
S.  C.  1  Scott,  127. 

Defendants,  B.'s  bankers,  had 
discounted  for  B.  a  bill  payable  Jan. 
10th,  drawn  by  B.,  and  guaranteed 
by  L.  On  the  dd  of  January,  B.y 
being  in  embarrassed  circumstances, 
gave  L.  a  cheque  on  defendants  for 
the  amount  of  the  bill :  the  defend- 
ants on  receiving  the  cheque  handed 
the  bill  over  to  L. — B.  became  bank- 
rupt January  9th: — Held,  that  his 
assignees  could  not  sue  defendants  as 
having  received  the  amount  of  the 
cheque  by  way  of  fraudulent  prefer- 
ence. Abbott  V.  Pomfreif  1  Bing. 
N.  C.  462 ;  S.C.I  Scott,  470. 

FREEHOLDER. 
A  bankrupt  being  the  owner  as 
well  as  occupier  of  a  freehold  cotton 
mill,  gave  the  petitioners  an  equitable 
mortgnge  on  it,  *'  ti^ether  with  the 
steam  engines,  and  also  all  and  sin- 
gular other  the  moveable  and  fixed 
machinery  and  steam  pipes  then  in, 
upon,  about,  and  belonging  to  the 
said  steam-mill  and  premises,  or  oc- 
cupied or  used  therewith ;"  and  the 
bankrupt  continued  in  possession  of 
the  mill  and  fixtures  up  to  the  period 
of  his  bankruptcy ; — Held,  that  all 
parts  of  the  machinery  and  fixtures, 
which  were  so  attached  to  the  pre- 
mises as  to  be  legally  affixed  to  the 
fireehold,  were  not  to  be  considered 
as  goods  and  chattels  within  the  72nd 
section  of  the  Bankrupt  Act,  and  that 


the  assignees  had  no  right  to  them  as 
against  the  equitable  mortgagee.  Ex 
parte  WiUon,  re  Butteraorthy  1835. 
4  Dea.  &  Chit.  143 ;  S.  C.  2  M.  & 
A.  61;  S.P.  Ex  parte  Belcher^  re 
Maberltf,  4  Dea.  &  Ch.  703 ;  S.  C.  % 
M.  &  A.  160. 

FRENCH  BANKRUPTCY. 
It  was  deposed,  that  two  out  of 
three  provisional  sjrndics  may,  by  the 
law  of  France,  sue  to  recover  debts 
due  to  the  bankrupt,  and  without  the 
previous  authority  of  the  Juge  Com- 
missaire  : — Held,  that  they  may  so 
sue  in  this  country,  unless  the  French 
law  be  shown  to  the  contrary : — 
Held  also,  that  the  act  of  the  two 
syndics  sufficiently  implied  the  ab- 
sence or  want  of  consent  of  the  third, 
without  showing  his  absence  or  want 
of  consent  The  declaration  averred, 
that  a  party,  a  Frenchman,  was  a 
bankrupt.  The  evidence  was,  that  he 
was  only  '*  en  etat  de  faillite"  or  in- 
solvent : — Held,  no  variance,  as  the 
English  "  bankrupt*'  does  not  appear 
identical  with  the  French  "  banque- 
route."  Alxoim  v.  Furnkaly  4  Tyr. 
751 ;  S.C.I  Crom.  M.  &  R.  277. 

FURTHER  EVIDENCE. 

The  Court  will  in  general  rehear 
petitions  and  rescind  former  orders 
upon  fresh  evidence  tendered,  but 
not  where  such  orders  are  made  upon 
petitions  to  stay  certificate  or  to  su- 
persede or  annul  fiat.  Ex  parte  and 
re  Lavender y  1835.  4  Dea.  &  Chit. 
497. 
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FUTURE  PROPERTY. 

Wlmro  BO  ftmud  has  been  eom-i' 
nittedy  ilie  Mugmnent  by  an  inaol* 
Tent  debtor  to  hii  proviiimwil  emiignee, 
iindw  7  Gto*  4«  c  57*$  passes  only 
sttch  property  as  the  insolvent  has  at 
the  time  of  the  assignment.  Simt  t. 
Simpion,  1  Bing.  N.  C.  306 ;  S.  C.  1 
Soott,177. 

GENERAL  ORDER. 

Legal  mortgage  of  equitable  es- 
tate is  within  Lord  LougKborougVs 
Order.  ExparteAttwooireSpooner, 
2  M.  ft  A.  U. 

GOODS  AND  CHATTELS. 

A  bankrupt  being  the  owner,  as 
weU  as  occnpier,  of  a  freehold  cotton 
mill,  gave  the  petitioners  an  equitable 
mortgage  on  it,  <*  together  with  the 
stean-engines,  and  also  all  and  sin- 
gukr  other  the  movable  and  fixed 
machinery,  and  steam«pipe8  then  in, 
upon,  about,  and  belonging  to  the 
said  steam-mill  and  premises,  or  oo- 
cupied  or  used  therewith,"  and  the 
bankrupt'  eontinued  in  possession  of 
the  miU  and  fixtures,  up  to  the  pe- 
riod of  his  bankruptcy : — Held,  that 
all  parts  of  the  machinery  and  fix- 
tures, which  were  so  attached  to  the 
premises  as  to  be  legally  affixed  to 
the  fireehold,  were  not  to  be  consi- 
dered as  goods  and  chattels  within 
the  7!Snd  section  of  the  Bankrupt 
Act,  and  that  the  assignees  had  no 
right  to  them,  as  against  the  equitable 
mortgagees.      Ex  parte    Wilson,   re 


BMenooHlh  18S5.  4  Dea.  &  Chit 
143;  iS'.C.  9  M.  ft  A.  61;  S.B.Ex 
p&rU  Belcker,  4  Dea.  &  Ch.  705; 
iS'.C.  2M.  ft  A.  160. 

HABEAS  CORPUS. 
Tlie  Court  has  a  general  juris* 
diction  to  entertain  questions  on  the 
legality  of  commitment  by  Com- 
missioners upon  petition  without  ha- 
beas corpus,  and  without  the  warraat 
of  commitment  being  before  it ;  es* 
pecially  where  the  objecdona  to  the 
committal  would  not  appear  on  the 
face  of  the  warrant.  DMt.  Sir  J. 
CroUf  as  to  the  production  of  the 
warrant.  QtMrrv,  whether  this  Court 
has  any  jurisdiction  to  issue  the  writ 
of  habeas  corpus  !  Ex  parte  and  re 
Jone$,  1834.    4  Dea.  &  Chit.  536. 

HEARING. 

Where,  on  petition  to  stay  certi- 
ficate, petitioner  does  not  appear  and 
petition  is  dismissed,  certificate  not 
ordered  to  go  without  the  productioa 
of  an  affidavit  lliat  there  is  no  coDu- 
sion.  Ex  parte  Heikeringtoth  re 
Gloswp^  1834.     4  Dea.  ft  Chit.  224. 

Where  petitioner  files  no  affida- 
vits in  support^  but  two  days  before 
hearing  served  notice  to  examine 
witnesses  on  respondent,  SO  miles 
from  London,  Court  refiised  api^ca- 
tion  of  respondent  to  postpone  hear* 
ing  so  as  to  procure  witnesses  in  an- 
swer t^  after  petitioner's  witnesses 
were  examined.  Ex  parte  and  re 
Ltmen^r,  1834.  4  Dea.  &  Chit. 
485. 


ii^maicti. 


INDBX. 


iiMofociMy. 


MS 


HUSBAND  AND  WIFE. 

By  the  tenns  of  a  settleinenl 
made  previous  to  the  bankrupt's  mar- 
riage, all  the  property  of  his  intended 
wife  was  Tested  in  trustees  for  her 
separate  use^  and  she  was  to  have  all 
the  rights  and  privileges  of  a  fSme 
sole.  This  property  consisted  of  a 
liotel  and  furniture  at  Brighton,  the 
business  of  which  was  conducted  en- 
tirely by  the  wife,  the  bankrupt  never 
living  at  the  hotel,  nor  in  any  way 
inlerfering  in  the  management  of  it : 
— Held,  that  this  proper^  was  not 
in  Uie  reputed  ownership  of  the  bank- 
rupt Ex  parte  Maue^f  re  Mauey, 
1835.  4  Dea.  &  Chit.  405  ;  S.C. 
StM.&  A.  173. 

IMPOUNDING. 
See  Fiat,  Impoundiko. 

INFORMATION  AND  BELIEF. 

The  rule  on  petitions  to  stay 
certificate  is,  that  the  party  objecting 
to  the  certificate,  must  himself  make 
out  a  case  to  stay  it ;  the  bankrupt  is 
not  bound  to  answer  mere  allegations 
founded  on  information  and  belief. 
Et  parte  Green ,  re  Armitstead,  1834. 
4  Dea.  8c  Chit.  112 ;  S.  C.  2  U.  & 
A.  31. 

INJUNCTION. 

An  injunction  will  be  granted  to 
restrain  assignees  from  proceeding  in 
an  action,  where  they  have  not  an 
equitable,  as  well  as  legal,  right.  Ex 
parte  Booths  re  Kea^  1835.  4  Dea. 
&  Ch.  211 ;  5.  C.  2  M.  &  A.  93. 

After  repeated  acts  of  acquies- 


cence of  the  bankrupt  in  the  validity 
of  a  oomraissioii,  and  the  dismissal  of 
a  former  petition  by  him  to  the  Lord 
Chaneellor  to  supersede  it^  the  Court 
will  restrain  him  from  bringing  actions 
against  his  assignees.  Ex  parte  Whke^ 
re  Britten,  1 835.  4  Dea.  &  Ch.  279 ; 
S.  C.  2  M.  &  A.  104. 

Upon  very  s%ht  circumstances 
of  acquiescence,  and  where  the  bank- 
rupt has  lain  by  for  22  years  without 
taking  any  active  steps  to  upset  the 
commission,  this  Court  will,  upon 
petition  of  assignees  and  a  purchaser 
under  the  eommissipn,  grant  an  in- 
junction to  restrain  actions  com- 
menced by  the  bankrupt  against  pur- 
chasers under  the  commission.  Ex 
parte  Davy,  re  Chambers,  1834.  4 
Dea.  &  Ch.  3ft2 ;  5.  C.  1  M.  &  A. 
283. 

INSOLVENCY. 

See  also  Assiomkent  ik  Bankruptcy, 

&C. — DiSCHABOB       FBOM       IN80I> 
VENCT. 

Specific  performance  of  sale 
under  Lord  LcntghbaraugVB  Order 
decreed  by  this  Court,  although  the 
ibUowing  objections  were  urged :  viz. 
1st.  That  particulars  of  sale  did  not 
state  that  sale  took  place  under  order 
of  Court;  it  appearing  that  purchaser 
must  have  known  the  &ct  that  it  was 
so.  2d.  That  a  third  mortgagee  of 
equity  of  redemption  and  an  assignee 
on  prior  insolvency  of  bankrupt  were 
not  parties.  3d.  Though  the  peti- 
tioning creditor's  debt  on  which  this 
fiat  was  founded  was  contained  in  the 
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schedule  in  prior  insolvency;  espe- 
cially as  the  purchaser  was  presumed 
to  have  known  of  all  the  objections 
to  the  title,  and  was  held  to  have 
waived  them  by  granting  a  lease  of 
the  premises  purchased  by  him  be- 
fore the  title  to  him  was  completed. 
Qmere,  v^hether  this  Court  has  juris- 
diction to  direct  specific  performance 
of  contract  of  purchase  of  bankrupt's 
property,  where  tlte  purchaser  did 
not  know,  and  had  no  means  of  know- 
ing, that  the  sale  took  place  under 
order  of  this  Court  or  of  Commis- 
sioners? Ex  parte  Sid^otham^  4 
Dea.&Ch.  693;  S.C.  2  M.  &  A. 
146. 

A  debt  which  has  been  included 
in  the  schedule  on  prior  insolvency  of 
debtor,  may  be  a  good  petitioning 
creditor's  debt.  Ex  parte  and  re 
Barringttm,  2  M.  &  A.  255. 

SembU,  The  discharge  of  an 
insolvent  under  7  Geo,  4.  c.  57., 
applies  only. to  the  debts  named  in 
the  schedule,  and  not  to  all  the  debts 
due  to  the  jcreditors  named.  Buhop 
V.  PMUl,  1  Moody  &  Rob.  $6$. 

Under  the  thirtieth  section  of 
the  Insolvent  Debtors'  Act  (7  G.  4. 
c.  57.)  a  debt  due  to  the  insolvent 
will  pass  to  the  provisional  assignee, 
although  it  has  been  assigned  to  a 
third  party  before  the  insolvent's 
imprisonment,  if  notice  of  such  assign- 
ment was  not  given  to  the  debtor  be- 
fore such  imprisonment.  Buck  v. 
Lee,  1  Ad.  &  £1.  804. 

A  party  outlawed  on  civil  pro- 
cess^ after  judgment,  and  on  his  peti- 


tion subsequently  made  to  the  In- 
solvent Debtors'  Court,  adjudged  to 
be  discharged,  is  not  entitled  to  a 
reversal  of  the  outlawry,  though  the 
debt  on  which  the  outlawry  is  founded 
be  included  in  his  schedule.  Dtcknn 
V.  Baker,  1  Ad.  &  El.  853. 

Where  no  fraud  has  been  com- 
mitted, the  assignment  by  an  insolvent 
debtor  to  his  provisional  assignee, 
under  7  Gfo.  4.  c.  57.,  passes  only 
such  property  as  the  insolvent  has  at 
the  time  of  the  assignment.  Sims  v. 
Simptom,  I  Bing.  N.  C.  306 ;  6'.  C.  i 
Scott,  177. 

A  transfer  made  by  a  debtor 
under  apprehension  of  arrest,  is  not 
fraudulent  and  void  as  volumtary 
under  (the  Insolvent  Debtors'  Act) 
7  Geo.  4.  c.  57.  s.  32.  Corbouid  v. 
Broadkurst,  1  Moody  &  Rob.  189. 

The  copyhold  property  of  an  in- 
solvent debtor  vests  in  his  assignee 
by  virtue  of  the  assignment  under 
7  Geo,  4.  c.  57.  s.  11.,  without  entry 
on  the  court  rolls.  Doe  d.  Smitk  v. 
GUnJkld,  1  Bing.  N.  C.  729. 

INTEREST. 

The  132nd  section  of  6  Geo.  4. 
c.  16.,  which  directs  the  payments  of 
interest  to  creditors  in  case  of  a  sur- 
plus, has  not  a  retrospective  opera- 
tion. Ex  parte  FkiUipe,  re  PMilipi, 
1834.  4  Dea.  &  Ch.  81;  S.C.  1 
M.  &  A.  674. 

The  interest  made  by  the  invest- 
ment of  unclaimed  dividends,  does 
not  belong  to  the  general  estate,  but 
is  divisible  among  the  creditors  claim- 
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ing  the  hitherto  unclaimed  dividends. 
Ex  parte  Renihaw,  re  Wildy  1834.  4 
Dea.  &  Ch.  483. 

Assignees,  on  the  representation 
of  the  solicitor  to  the  commission 
that  he  is  authorized  to  receive  it  as 
agent,  pay  over  a  dividend  to  such 
solicitor.  It  turns  out  he  had  no 
such  authority.  Upon  petition  of 
creditor  for  payment  to  him  of  the 
dividend,  charging  that  no  authority 
was  given  to  that  solicitor : — Held, 
that  being  solicitor  to  the  commission 
he  might  be  made  respondent  as  well 
as  the  assignees,  and  that  a  joint 
order  might  be  made  against  them  all 
for  its  payment.  On  dividend  being 
withheld,  assignees  ordered  to  pay  it, 
with  five  per  cent,  interest,  from  time 
of  application  to  them  for  payment. 
Ex  parte  Story,  re  Johnson,  1834,  4 
Dea.  &  Ch.  504. 

Trustee,  under  deed  of  trust,  by 
a  former  petition,  upholding  the  trust 
and  praying  to  annul  fiat,  and  failing, 
but  consenting  to  have  the  account 
against  him  taken  on  that  petition  by 
reference,  ordered  to  pay  costs  of  that 
petition,  and  to  pay  balance  in  his 
hands,  under  trust-deed,  to  assignees, 
with  interest  at  4/.  per  cent,  from 
date  of  order  of  reference,  although 
there  was  no  evidence  of  interest 
having  been  made.  Costs  of  refer- 
ence to  be  paid  by  estate.  Ex  parte 
Harding,  4  Dea.  &  Ch.  793. 

Creditor  who  has  a  deposit  of 
goods  for  his  debt  and  interest,  and 
who,  at  the  request  of  the  assignees, 
delays  the  sale  for  a  better  market 


and  afterwards  sells,  may  apply  th6 
proceeds  in  reduction  of  the  interest 
accrued  due  since  the  fiat*  Ex  parte 
Kensington,  re  Lancaster,  2  M.  &  A. 
300. 

The  Master  found,  that  two  exe* 
cutors  had,  by  signing  joint  cheques* 
enabled  each  other  to  receive  sums 
belonging  to  the  estate  of  their  tes- 
tatrix, when  they  were  both  largely 
indebted  to  that  estate ;  and  that  the 
sums  so  received  by  them  were  debts 
proveable  under  their  respective  com- 
missions, both  executors  having  be- 
come bankrupt  :^Held,  that  interest 
at  5  per  cent.,  as  the  Consequence  of 
the  devastavit f  was  to  be  added  to  the 
principal  sums  found  to  be  proveable 
against  the  bankrupt  estates  of  the 
executors.  Bick  v.  Motly,  Z  Mylne 
&  Keen,  312. 

INTERMEDIATE  PROFITS. 

Where  there  has  been  an  order* 
made  for  the  sale  of  mortgaged  pro- 
perty, and  the  sale  is  afterwards  de- 
ferred, the  mortgagee  is  entitled  to 
apply  the  rents  and  profits  in  reduc* 
tion  of  the  interest  accruing  subse- 
quent to  the  order  of  sale  and  up  to  the 
time  of  taking  the  account.  Ex  parte 
Ramsbottom,  re  Penfold,  1835.  4 
Dea.  &  Ch.  198 ;  S.  C.  2  M.  &  A. 
79. 

In  general  an  equitable  mort- 
gagee is  not  entided  to  the  rents,  &c. 
prior  to  the  date  of  the  order  for 
sale.  But  where,  prior  to  the  bank- 
ruptcy, the  mortgagor  absconds,  and 
the  equitable  mortgagee  of  part  of 
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fht  property  ukes  po«emoii  of  that 
ptrt  by  an  afent,  iiid  a  fiat  iMmes 
against  the  mortgagor!  and  then  the 
aoKcitcMT  to  the  cOBMAiaaion  on  behalf 
of  the  creditors,  and  the  equitable 
mortgagee,  jointly,  appoint  the  same 
agent  to  manage  the  whole  property, 
which  agent  la  subsequently  adopted 
by  the  assignees  :-^Held,  the  mort- 
gagee, though  he  was  also  petitioning 
creditor,  waa  entitled  to  the  rents, 
ftc.  from  the  time  of  his  first  taking 
possession.  Ex  parie  Bignold^  re 
Pottle,  1854.  4  Dea.  &  Ch.  259; 
S.  C.  S  M.  &  A.  16,  214. 

Where,  upon  order  of  dividend, 
assignees  forward  to  creditor  a  bill 
for  the  amount  of  his  dividend,  but 
creditor  rejects  it,  because  he  claims 
more  than  is  ofieTed  (namely,  fiill 
payment,  without  allowing  the  assign 
nees  a  set-ofl^  which  they  claimed 
against  him,  and  the  amount  of  which, 
together  with  the  sum  tendered,  made 
up  the  amount  of  dividend  declared 
on  creditor's  proof,)  and  the  prooeedii 
of  the  bill  are  received  by  one  assign 
n6e,  and  by  him  invested  at  interest : 
—The  creditor  was  held,  after  twenty 
years  and  upwards,  entitled  to  the 
fhnd»  and  all  interest  made  by  it.  Ex 
parie  Ho^ordy  4  Dea.  &  Ch.  798 1 
S.  C.  2  M.  &  A.  289. 

Creditor  who  has  a  deposit  of 
gooda  for  his  debt  and  interest,  and 
who  at  the  request  of  the  assignees 
delays  the  sale  for  a  better  market, 
and  afterwards  sells,  may  apply  the 
proceeds  in  reduction  of  the  interest 
accrued  due  since  the  fiat.    Ex  parte 


KenemgUm,  re  Lancatter,  2  M.  &  A. 
300. 

If  lq|;al  mortgage  is  ordered  by 
the  Commissioners  to  be  sold,  the 
assignees  are  entitled  to  the  rents  to 
the  time  of  sale,  unless  the  mort- 
gagee makes  an  actual  entry,  or  gives 
notice  to  the  tenant  to  pay  the  rent  to 
hitn.  Ex  parte  Laringt  re  Toahs,  2 
M.  &  A.  229. 

INVESTMENT. 
Where,  npon  order  of  dividend, 
assignees  forward  to  creditor  a  bill 
for  the  amount  of  his  dividend,  but 
creditor  rejecta  it,  because  he  claims 
more  than  is  offered  (namely,  full 
payment,  without  aDowing  the  assig- 
nees a  set-ofi*,  which  they  claimed 
against  him,  and  die  amount  of  which, 
together  with  the  sum  tendered,  made 
up  the  amount  of  dividend  dedared 
on  creditor's  proof,)  and  the  proceeds 
of  the  bill  are  received  by  one  ass^- 
nee,  and  by  him  invested  at  interest : 
— ^The  creditor  was  held,  after  twenty 
years  and  upwards,  entitled  to  the 
fund,  and  all  interest  made  by  it.  Ex 
parte  Hotfard,  4  Deiu  &  Ch.  798 ; 
S.  C.  2  M.  &  A.  289. 

ISSUING  FIAT. 

See  Fiat  Issuing. 

JOINT  CREDITORS. 
A.y  S.y  &  C,  agree  to  dissolve 
their  partnership,  and  that  A*  shall 
receive  5501,  in  discharge  of  his  share 
in  the  concern,  of  which  50iL  was 
agreed  to  be  paid  at  the  date  of  the 
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Agreement,  and  the  retnaining  500/. 
by  five  sevei^  bills  payable  at  future 
dates.  Separate  fiats  are  subse- 
quently issued  against  ^.,  B.^  &  C. ; 
ti^nd  the  stock  and  effects  which  origi- 
nally belonged  to  the  firm  of  the 
three  are  taken  possession  of  and 
sold  by  the  assignee,  under  the  sepa- 
rate fiat  against  B,  Held,  that  the 
agreement  of  the  dissolution  of  the 
partnership  was  executed,  and  not 
executory;  and  that  the  joint  cre- 
ditors of  u^.,  B.,  &  C,  had  no  lien  on 
such  stock  and  effects  for  the  pay- 
ment of  the  debts  owing  to  them  at 
the  time  of  A.'s  retiring  firom  the 
partnership.  Ex  parte  Clarkson,  re 
Fear,  4  Dea.  &  Ch.  56 ;  S.  C.  %  M. 
&  A.  4. 

JOINT  STOCK  COMPANY. 
By  the  rules  of  an  Insurance 
Company,  no  person,  except  a  di« 
rector,  was  permitted  to  hold  more 
than  two  shares  in  liis  own  name ; 
but  no  rule  prevented  a  person  f^om 
being  beneficially  entitled  to  more 
than  two  shares,  by  holding  them  in 
the  name  of  another  party.  The 
petitioner,  who  was  already  the  holder 
of  two  shares,  having  purchased  two 
other  shares,  caused  them  to  be 
entered  in  the  name  of  the  bankrupt 
in  the  Company's  books,  with  the 
knowledge  of  one  of  the  directors 
and  the  actuary.  The  bankrupt 
signed  a  declaration  of  trust,  tbut  he 
held  the  shares  as  trustee  for  the  peti* 
tioner,  but  no  notice  of  the  trust  was 
taken  in  the  books  of  the  Company ; 


and  he  continued  to  receive  the  divi^ 
dends  on  the  shares,  accounting  Ibr 
them  firom  time  to  time  to  the  peti«- 
tioner,  up  to  the  period  of  his  bank- 
ruptcy, when  the  shares  were  still 
standing  in  his  name.  Held,  that  the 
shares  did  not  pass  to  his  assignees, 
as  being  in  his  order  and  disposition 
at  the  time  of  liis  bankruptcy.  E9 
parte  JFatkitu,  re  Kidder,  18^4.  4 
Dea.  &  Ch.  87 ;  S.CAM.&  A.  689. 
By  a  clause  in  the  deed  of  settle* 
ment  of  a  banking  company,  it  was 
stipulated  that  the  company  should 
have  a  lien  on  the  share  of  such  pro- 
prietors as  were  customers  and  in- 
debted to  the  bank,  afid  that  no  share 
should  be  transferred  without  the 
consent  of  the  directors;  and  an 
abstract  of  these  provisions  was  in- 
dorsed on  the  certificate  of  the  share 
held  by  each  proprietor.  The  bank* 
rupt;  at  the  time  of  his  bankruptcy, 
was  the  owner  of  thirty  of  these 
shares^  and  had  in  his  possession  the 
certificates  of  ownership  thus  indorsed, 
being  then  largely  indebted  to  the 
bank  for  advances :— ^Held,  that  these 
shares  did  not  pass  to  his  assignee 
under  the  elsuse  of  reputed  owner* 
ship  in  the  Bankrupt  Act,  so  as  to 
defeat  the  lien  of  the  bank«  which  had 
been  provided  for  in  the  deed.  E» 
parte  Plant,  re  Butterworth,  ISS5.  4 
Dea.  &  Ch.  160. 

JOINT  AND  SEPARATE  FIAT. 
Under  a  joint  and  separate  fiat, 
the  amount  of  each  bankrupt's  allow- 
ance is  to  be  estimated,  not  upon  the 
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gross  joint  instate  and  his  separate 
estate,  but  upon  his  share  of  the  joint 
estate,  together  with  his  separate  es- 
tate. Ex  parte  and  re  Lonuut  1884. 
4  Dea.  &  Chit.  240  ;  S.C.  1  M.  & 
A.  5Z5. 

JURISDICTION. 

The  Court  will  not  make  any 
order,  on  the  application  of  the  assig- 
nees, as  to  the  management  for  the 
sale  of  the  bankrupt's  property ;  they 
must  act  on  their  own  responsibility. 
Ex  parte  Belcher,  re  Maberly^  1 884. 
4  Dea.  &  Chit.  1 ;  SX.  1  M.  &  A. 
478. 

A,  deposits  with  B.,  as  a  security 
for  the  repayment  of  a  loan  of  money, 
the  attested  copy  of  the  lease  of  a 
coal  mine  granted  to  A*  and  four 
other  persons,  as  tenants  in  common. 
The  mine  was  worked  by  them  ac- 
cording to  the  stipulations  of  certain 
articles  of  partnership,  which  con- 
tained a  proviso,  that  if  any  one  part- 
ner wished  to  dispose  of  his  share  the 
others  should  have  a  right  of  pre- 
emption:-^ Held,  (Sir  /.  Cross,  dis' 
sent.,)  that  the  usual  order  could  not 
be  made  for  the  sale  of  ^.'s  share  in 
this  property,  as  in  the  ordinary  case 
of  an  equitable  mortgage,  it  being 
necessary  that  the  partnership  ac- 
counts should  first  be  taken,  for  the 
purpose  of  ascertaining  A/s  share  in 
the  property,  which  this  Court  had 
no  jurisdiction  to  do,  tlie  other  part- 
ners not  being  before  the  Court.  Ex 
parte  Broadbent,  re  Borron,  1 884.  4 
Dea.  &  Chit.  3;  S.  C.  1  M.  Sc  A. 
685. 


The  mere  circumstance  of  a  cre- 
ditor coming  in  under  the  commission 
to  prove  or  claim  a  debt,  only  gives 
the  Court  jurisdiction  as  to  the  proof 
or  claim,  and  not  over  any  property 
in  his  possession,  of  which  he  claims 
the  legal  ownership.  Ex  parte  Dolh 
soUf  re  Thompson,  1884.  4  Dea.  & 
Chit.  69 ;  5.  C.  1  M.  &  A.  666. 

Independently  of  the  provisioos 
in  the  acts  of  parliament,  the  Coart 
of  Review  has  a  general  jurisdictioD 
to  refer  the  bill  of  any  solicitor  of 
that  Court  for  taxation.  Ex  parte 
Copeland,  re  Bumand^  1884.  4  Dea. 
&  Chit.  86. 

Where  a  party  purchases  of  a 
creditor  all  his  right  to  the  dividends 
and  interest  on  his  proof,  semble,  tfast 
such  party  cannot  proceed  against  the 
assignees  by  petition  for  an  order  to 
pay  to  him  the  dividends  on  the  proo( 
but  must  be  left  to  the  ordinary 
means  of  enforcing  the  contract  by 
action  at  law,  or  suit  in  equity.  Ex 
parte  Richards,  re  Trevor,  1835.  4 
Dea.  &  Ch.  190. 

An  injunction  will  be  granted  to 
restrain  assignees  from  proceeding  in 
an  action,  where  they  have  not  an 
equitable,  as  well  as  legal,  right.  Ei 
parte  Booth,  re  Kew,  1885.  4  Dea. 
&  Chit.  211 ;  S.  C.  2  M.  &  A.  93. 

An  order  made  by  the  Court, 
sanctioning  a  pecuniary  arrangement 
eflfected  by  the  assignees.  Ex  parte 
Prater,  re  Harley,  1885.  4  Dea.  & 
Chit.  214 ;  S.C.%  M.  &  A.  364. 

An  ex  parte  order  was  obtained 
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by  the  tenant  of  the  assigneeB  to  refer 
it  to  the  Commissioner  to  ascertain  if 
a  reduction  of  his  rent  would  be  be- 
neficial to  the  bankrupt's  estate.  The 
Ck>mmissioner  certified  that  it  would^ 
and  that  another  person  had  ten- 
dered a  higher  rent  than  that  to  which 
he  proposed  to  reduce  the  original 
rent.  An  application  was  made  to 
confirm  the  certificate.  A  petition 
was  presented  by  creditors,  one  of 
whom  had  offered  the  higher  rent,  to 
discharge  the  order  of  reference  and 
the  Commissioner's  certificate.  But 
the  Court  refused  to  interfere,  leav- 
ing the  petitioners  to  their  remedy 
against  the  assignees,  if  they  were 
aggrieved,  as  their  rights  were  not 
bound  by  the  proceeding,  and  as  they 
were  no  parties  to  the  order.  Sir 
/.  Crosi^  d'uattU,  Ex  parte  De  Begnis, 
re  Chambers,  lBd4.  4  Dea.  &  Chit. 
225 ;  S.C.1M.&  A.  277. 

Reference  to  the  Commissioner 
to  allow,  on  the  taxation  of  the  peti- 
tioning creditor's  bill  of  costs,  certain 
expenses  incurred  before  adjudica- 
tion by  parties  appointed  by  the  ere* 
ditors  to  act  for  the  benefit  of  the 
estate.  Es  parte  Evans,  re  Bentky, 
1885.     4  Dea.  &  Chit.  39£. 

A  creditor  whose  debt  arises  on 
a  lost  bill  of  exchange,  issues  a  fiat, 
which  he  cannot  support  in  conse- 
quence of  his  inability  to  prove  the 
loss  of  the  bill,  so  as  to  let  in  satisfac- 
tory evidence  of  its  contents ;  upon 
which  the  assignees  obtain  an  order, 
that  a  renewed  fiat  may  issue  on  the 
debt  of  another : — Held,  that  the  pe- 
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titioning  creditor  under  the  new  fiat 
was  not  exonerated,  under  these  cir- 
cumstances, from  making  the  pay- 
ments of  10/.  and  20/.  to  the  Secre- 
tary of  Bankrupts  and  the  Account- 
ant-General,  under  the  provisions  of 
the  45th  &  46th  sections  of  the  Bank- 
ruptcy  Court  Act.  Ex  parte  Os- 
borne,  re  Gunning,  1835.  4Dea.  & 
Chit.  398;  S.  C.  2  M.  &  A.  140. 

A  reference  ordered  to  the  Com- 
missioner to  inquire  whether  an  ar- 
rangement, in  regard  to  a  portion  of 
the  bankrupt's  property,  which  was 
approved  of  at  a  meeting  of  the  ere* 
ditors,  would  be  beneficial  to  the 
estate.  Ex  parte  Kirby,  re  Pottinger, 
1835.  4  Dea.  &  Chit.  400;  S.C. 
2  M.  &  A.  142. 

The  Court  of  Review  has  juris- 
diction to  enforce  the  specific  per- 
formance of  a  contract  of  sale  of 
the  bankrupt's  mortgaged  property, 
which  is  sold  under  the  usual  order, 
against  the  purchaser  of  such  pro- 
perty ;  and  has  also  authority  to  de- 
cide, on  evidence  adduced  before  it, 
whether  the  purchaser  has  accepted 
the  title.  Ex  parte  Sidebotham,  $ 
Dea.  &  Chit.  818,  confirmed  on  ap- 
peal. Ex  parte  Barringion,  re  Bar* 
rington,  1835.  4  Dea.  &  Chit.  461 ; 
S.  C.  2  M.  &  A.  245. 

Although,  upon  a  fiat  being  su- 
perseded the  Lord  Chancellor  has 
issued  his  confirmatory  order,  the 
Court  of  Review,  upon  a  proper  case 
on  re-hearing,  can'  in  effect  order  a 
procedendo,  by  means  of  its  intima- 
tion to  the  Lord  Chancellor.     Ex 
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parte  and  ft  Lavender^  ISSB.    4  Dea. 
&  Chit.  496. 

Though  the  assignees,  with  the 
concurrence  of  Commissioners,  have 
ordered  an  allowance  for  maintenance, 
(under  6  Geo.  4.  c.  16.  s.  114,)  till 
the  bankrupt  has  passed  his  last  exa- 
mination»  which  order  remains  on 
the  proceedings,  yet  if  the  assignees 
afterwards  withhold  the  maintenance, 
on  the  ground  of  the  final  examina- 
tion being  adjourned  ttire  die,  the 
Court  has  no  power  to  interfere, 
either  as  to  the  maintenance  or  the 
passing  of  the  examination.  Ex 
parte  and  re  Hall,  1834.  4  Dea.  & 
Chit.  580. 

The  Court  has  a  general  juris- 
diction to  entertain  questions  on  the 
l^ah'ty  of  commitment  by  Commis- 
sioners upon  petition  without  habeas 
corpus,  and  without  the  warrant  of 
commitment  being  before  it;  espe- 
cially where  the  objections  to  the 
committal  would  not  appear  on  the 
face  of  the  warrant.  Dubit,  Sir  J, 
Crou,  as  to  the  production  of  the 
warrant*  Qjuare,  whether  this  Court 
has  any  jurisdiction  to-  issue  the  writ 
of  habeas  corpus?  Ex  parte  and  re 
Joaes,  1854.    4  Dea.  &  Chit,  556. 

Sendfkf  this  Court  has  no  juris- 
diction to  order  the  Commissioner  to 
certify  the  consent  of  creditors  to  a 
supei^deasi  especially  when  he  ob- 
jects because  fees  payable  under  1  & 
St  WUL  4.  c>  56.  ss.  45,  46,  are  not 
paid.  Re  Hawker,  1834.  4Dea.& 
Chit.  569. 

Petition  presented  to  the  Lord 


ChMMieHor  before  1  &  2  WiU.  4.  c. 
56.,  must  be  transferred  by  the  Lord 
Chancellor  to  the  Court  of  Review, 
befi>re  that  Court  can  hear  it.  Re 
Stoket,  1885.     4  Dea.  &  Chit.  578. 

The  Lord  ChanceHor's  jurisdic- 
tion to  annul  a  fiat  still  sobsfats.  Re 
Ciambert,  IS^.    4  Dea.  &  Chit  578. 

H.  8c  P.,  drawers  of  a  bill  on 
and  accepted  by  P.  &  Co.,  for  2000/., 
indorse  it  to  A*  for  his  accommoda- 
tion. W.  Se  Co*  discount  it  for  A. 
together  with  another  bill  drawn  by 
A.  for  2000/.  upon  and  accepted  by 
S.  &  Co.  ^.,  and  H.  &  P.,  and  ^.  & 
Co.  severally  become  bankmpts.  IT* 
6c  Co.  receive  dividends  from  S»  Bt 
Co.'s  estate  666/.  1 3s.  4d  on  5.  &  Co.'s 
acceptance;  also  750/.  from  IT.  Sc  P.'s 
estate  on  the  bill  drawn  by  them. 
They  also  prove  against  A.*s  estate 
for  3333/.  6s.  Sd,,  as  the  aunount  of 
H  8c  P.'a  bill,  and  balance  of  A,'b 
bill  on  S,  8c  Co.,  after  deducting  the 
666/.  13«.  4:d.  received  from  S.  8c  Co., 
and  receive  277/.  15#.  6|(/.  dividend 
thereon;  166/.  13s.  4</.  being  in  re- 
spect of  the  proportion  of  proof  on 
H.  &  P.'s  bill.  P.  8c  Co.  stopped  pay- 
ment, and  .under  a  composition  deed 
fV.  8c  Co.  receive  1000/.  in  respect 
of  H.  8c  P.'s  bill  of  1916/.  l$s.  4d. ; 
baknce  83/.  6«.  Sd.  Semble,  (/F.  8c 
Co.  claiming  to  have  a  right  to  retain 
H  8c  P.'s  bill,  in  order  to  work  out 
their  remedies  against  A,  in  respect 
of  ^.'s  bill,)  that  the  assignees  of//. 
8c  P.,  although  they  tendered  the 
balance  SSL  6i.  8f/.,  could  not  eompel 
FT,  8c  Co.  to  deliver  up  H.  8c  P.'s 
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bill.  Qucere,  wliether  the  Court  has 
jurisdiction,  on  a  subject  of  litigated 
title  such  as  this.  Held,  that  as  ff, 
&  Co.  were  not  bound  to  receive  the 
83/.  6«.  8(/.,  the  petition  was  prema- 
ture at  all  events  till  the  bill  was  fully 
paid  off*.  Ex  parte  Dickson^  're 
Hutchinson^  1835.    4  Dea.  &  Ch.  614. 

The  Court  has  no  jurisdiction  to 
control  the  discretion  of  a  Commis- 
sioner as  to  what  documentary  evi- 
dence he  shall  require  to  be  produced 
to  prove  an  act  of  bankruptcy.  But 
the  Court  intimated  its  opinion,  that  a 
letter  written  by  the  bankrupt's  wife 
to  a  third  party,  in  whose  possession 
it  remained,  though  it  could  not  in 
any  way  afford  direct  evidence  of  the 
act  of  bankruptcy,  (unless  it  was  also 
proved  that  she  was  authorized  by 
her  husband  to  write  it  as  his  agent,) 
she  not  being  examinable  as  a  witness 
upon  that  point,  yet  might  be  ordered 
to  be  produced,  to  be  used  only  as  a 
clue  to  the  procurement  of  other  evi- 
dence as  to  the  act  of  bankruptcy. 
Ex  parte  Groom^  re  Chambers,  1835. 
4  Dea.  &  Chit.  640. 

Specific  performance  of  sale  un- 
der Lord  Loughborough's  Order  decreed 
by  this  Court,  although  the  following 
objections  were  urged :  viz.  1st.  That 
particulars  of  sale  did  not  state  that 
sale  took  place  under  order  of  Court  5 
it  appearing  that  purchaser  must  have 
known  the  fact  that  it  was  so.  2d. 
That  a  third  mortgagee  of  equity  of 
redemption,  and  an  assignee  00  prior 
insolvency  of  bankrupt,  were  not  par- 
ties.   3d.  Though  the  petitioning  cre- 


ditor*s  debt  on  which  this  fiat  was 
founded  was  contained  in  the  schedule 
in  prior  insolvency ;  especially  as  the 
purchaser  was  presumed  to  have 
known  of  all  the  objections  to  the 
title,  and  was  held  to  have  waived 
them  by  granting  a  lease  of  the  pre- 
mises purchased  by  him  before  the 
title  to  him  was  completed.  Quisre, 
whether  this  Court  has  jurisdiction  to 
direct  specific  performance  of  contract 
of  purchase  of  bankrupt's  property, 
where  the  purchaser  did  not  know, 
and  bad  no  means  of  knowing,  that 
the  sale  took  place  under  order  of  this 
Court  or  of  Commissioners?  Ex 
parte  Sidebotham,  4  Dea.  &;  Chit. 
693;  S,C.  2M.  &  A.  146. 

Quisref  if  the  C.  R.  has  juris- 
diction to  entertain  a  petition  seeking 
delivery  up  of  specific  chattel.  It  has, 
if  parties  respondent  consent  to  be 
bound.  But  respondent  being  trustee 
cannot  consent.  Ex  parte  Ellison,  4 
Dea.  &  Chit.  725. 

The  Court  will  order  a  reference 
to  inquire  if  it  is  proper  to  carry  on 
the  bankrupt's  business,  although 
some  of  the  creditors  dissent,  but 
they  will  have  liberty  to  prosecute 
the  order.  Ex  parte  Mendel,  4  Dea. 
&  Chit.  725. 

Reference  to  Registrar  to  see  if 
arrangement  out  of  Court  by  assig- 
nees was  proper.  In  re  Hyslop,  4  Dea* 
&  Chit.  809 ;  S.C.tM.k  A.  289. 

Court  will  only  interfere  to  order 
sale  of  equitable  mortgage  when  there 
is  no  dispute.    Ex  parte  Attwood,  re 
Spooner,  2  M.  &  A.  24. 
3r2 


962 


Laches. 


INDEX.         Landlord  and  Tenant. 


A  single  London  Commissioner 
cannot  fine  for  contempt.  Rex  v. 
Faulkner,  ft  M.  &  A.  SI  I. 

There  is  jurisdiction  to  reach 
any  part  of  the  bankrupt's  estate  in 
the  hands  of  the  solicitor  to  the  fiat. 
Es  parte  Benham,  re  Bramwell,  %  M. 
&  A.  280. 

Commissioners  cannot  open  au- 
dited accounts  of  assignees  without 
permission  from  Court  of  Review. 
Ex  parte  Benham^  re  Bramwellf  2  M. 
&  A.  272. 

LACHES. 

Where  the  time  for  opening  a 
fiat  expires,  and  a  second  is  then  is- 
sued by  another  party^  it  is  no  ground 
for  superseding  the  second,  that  it 
did  not  issue  until  after  the  first 
was  actually  opened,  unless  the  party 
issuing  the  second  knew  that  fact,  or 
HI  as  guilty  of  some  fraud.  Ex  parte 
fVettaO,  re  Fletcher,  1 834.  4  Dea.  & 
Chit.  850. 

Where  time  for  opening  town 
fiat  is  nearly  run  out ;  Court  will  not, 
at  instance  of  petitioning  creditor, 
supersede  it,  and  issue  a  country  fiat 
for  alleged  convenience  of  creditors. 
Ex  parte  Bell,  re  Riley,  1834.  4 
Dea.  8i:  Chit.  481. 

A.  8c  B.  partners,  were  solicitors 
to  the  commission.  More  than  six 
years  back  they  received  various 
sums  of  money  on  account  of  the  es- 
tate,having  a  set-ofTin  respect  of  their 
bill  of  costs,  but  which  bill  they  did 
not  deliver  to  the  assignee  till  within 
six  years.     Beyond  the  six  years  A. 


&  B.  (upon  an  agreement  that  A. 
should  pay  all  the  debts)  dissolved 
partnership ;  and  the  assignee,  with 
knowledge  of  this  fact,  continued  to 
employ  A.  alone  as  the  solicitor  to  the 
commission,  and  no  attempt  was  made 
to  charge  B.  with  tlie  monies  received 
by  A.  8c  B.  till  very  lately,  viz.  when 
an  official  assignee  was  appointed. 
Nor  hadfi.  ever  acknowledged  any  lia- 
bility to  account : — Held,  first,  that  as 
between  B.  and  the  creditors,  neither 
the  statute  of  limitations,  nor  laches, 
nor  other  conduct  of  the  assignee* 
would  operate  as  a  bar,  A.  &  B.  be- 
ing solicitors  to  the  commission*  But, 
secondly,  that  as  the  assignee  was 
able  to  recoup  the  estate,  he  could 
not,  under  such  circumstances  of 
conduct  on  his  part,  call  on  B.  to  ao 
count.  A.  had  become  bankrupt; 
iemble,  nevertheless,  that  he  or  his 
assignees  were  necessary  parties.  Ex 
parte  Gould,  re  Robertson,  1834.  4 
Dea.  8c  Chit.  547. 

Solicitor  to  fiat  must  bear  any 
expense  which  his  neglect  would 
cause  die  estate.  Ex  parte  Betmeit, 
re  Stephens,  2  M.  &  A.  308. 

Petition  not  to  stand  over  to  an- 
swer affidavits  when  there  is  laches. 
Ex  parte  Sidebotham^  re  Barrirngtoi^ 
2  M.  &  A.  79. 

LANDLORD  AND  TENANT. 

An  ex  parte  order  was  obtained 
by  the  tenant  of  the  assignees,  to 
refer  it  to  the  Commissioners  to  as- 
certain if  a  reduction  of  his  rent  wouhl 
be  beneficial  to  the  bankrupt's  estate. 
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Tlie  Commissioner  certified  that  it 
would,  and  that  another  person  had 
tendered  a  higher  rent  than  that  to 
which  he  proposed  to  reduce  the  ori- 
ginal rent.  An  apph'cation  was  made 
to  confirm  the  certificate.  A  petition 
was  presented  by  creditors,  one  of 
whom  had  offered  the  higher  rent,  to 
discharge  the  order  of  reference  and 
the  Commissioner's  certificate.  But 
the  Court  refused  to  interfere,  leaving 
the  petitioners  to  their  remedy  against 
the  assignees,  if  they  were  aggrieved, 
as  their  rights  were  not  bound  by  the 
proceedings  and  as  they  were  no  par- 
ties to  the  order.  Sir  J.  Cross^  dissent. 
Ex  parte  De  Begnis^  re  Chambers^ 
18^4.  4  Dea.  &  Chit.  225;  S.  C. 
2  M.  &  A.  277. 

Lease  for  21  years  to  A.  B.,  his 
executors,  administrators  and  assigns. 
Proviso,  tliat  if  A.  B.^  his  executors, 
administrators  or  assigns,  should  be- 
come bankrupt  or  insolvent,  or  suffer 
any  judgment  to  be  entered  against 
him  &c.,  by  confession  or  otherwise, 
or  suffer  any  extent,  process,  or  pro- 
ceedings to  be  had  or  taken  against 
liim,  whereby  any  reasonable  proba- 
bility might  arise  of  the  estate  being 
extended  &c.,  the  estate  should  de- 
termine and  the  lessor  have  power  to 
re-enter.  A.  B,  died  during  the  term, 
and  by  his  will  devised  the  premises 
to  his  executors  on  certain  trusts. 
The  surviving  executor  having  be- 
come bankrupt : — Held,  that  the  les- 
sor's right  of  re-entering  thereupon 
accrued.  Doe  dem.  Bridgman  v. 
David,  1  Crom.  M.  &  R.  405  ;  S.  C. 
5  Tyr.  125. 


A  lease  contained  a  proviso  for 
re-entry,  if  the  lessee,  **  his  execu- 
tors or  administrators,  or  either  of 
them/'  should  become  bankrupt. 
The  executor  of  the  lessee  became 
bankrupt : — Held,  that  the  landlord 
was  entitled  to  recover  in  ejectment, 
although  a  term  vested  in  a  person 
as  executor  does  not  on  his  bank- 
ruptcy pass  to  the  assignee.  Doe 
dera.  Williams  v.  Davis,  6  C.  &  P. 
614. 

LEASE. 

Rejection  of. 
The  Court  allowed  the  assignees 
of  a  bankrupt  to  plead,  in  covenant 
on  a  lease,  1st,  that  the  lessee's  in- 
terest did  not  pass  to  them.  2dly, 
that  they  renounced  the  term  in  time 
to  be  discharged  from  the  perform- 
ance of  covenants.  Thompson  v. 
Bradbury,  1  Bing.  N.  C.  326 ;  S.  C. 
1  Scott,  278. 

Determination  of. 

A  lease  contained  a  proviso  for 
re-entry,  if  the  lessee,  his  "  executors 
or  administrators,  or  either  of  them," 
should  become  bankrupt.  The  exe- 
cutor of  the  lessee  became  bank- 
rupt ; — Held,  that  the  landlord  was 
entitled  to  recover  in  ejectment,  al- 
though a  term  vested  in  a  person  as 
executor  does  not  on  his  bankruptcy 
pass  to  the  assignee.  Doe  dem.  f^U- 
UofM  V.  Daviei,  6  C.  &  P.  614. 

Premises  were  let  for  21  years 
to  A.,  his  executors,  administrators, 
and  assigns,  with  a  proviso  that  if  the 
lessee,  his  executors,  administrator3,or 


954 


Lettce  to  bid. 


INDEX. 


LeMgik  of  Time. 


asKigns,  should  become  bankrupt  or 
insolvent,  or  suffer  any  judgment  to 
be  entered  against  him  &c.,  by  con- 
fession or  otberwise»  or  suffer  any 
extent,  process,  or  proceedings    to 
be  had  or  taken  against  him,  whereby 
any  reasonable  probability  might  arise 
of  the  estate  being  extended  &c.,  the 
estate  should  determine  and  the  les- 
sor have  power  to  re-enter.     Before 
the  term  ended,  the  lessee  died,  and 
by  will  bequeathed  the  premises  held 
under  this  demise  to  his  executors, 
on  trust  for  his  (testator's)  widow. 
One  executor  died  and  the  survivor 
became  bankrupt: — Held,  that  the 
lessor  had  a  right  to  re-enter,  which 
he  might  enforce  by  ejectment.     Dae 
dem.  Bridgman  v.  Dadd^  5  Tyr.  125 ; 
S.  C.  1  Crom.  M.  &  R.  405. 

LEAVE  TO  BID. 

On  the  sale  of  the  bankrupt's 
mortgaged  property,  the  Court,  in  the 
order  for  leave  to  bid,  will  not  direct 
that  the  mortgagee  shall  not  be  re- 
quired to  make  any  deposit.  Ex 
parte  Taiham,  re  Sheppard,  1834.  4 
Dea.  &  Ch.  360  ;  5.  C.  1  M.  &  A.  835. 

Before  an  assignee  applies  for 
leave  to  bid  at  the  sale  of  the  bank- 
rupt's property,  he  must  call  a  meet- 
ing of  the  creditors,  for  the  purpose 
of  assenting  to,  or  dissenting  from, 
such  proposed  bidding.  Ex  parte 
Molmeux,  re  Blight,  1835.  4  Dea.  & 
Chit.  460;  5.  C.  2  M.  &  A.  245. 

Court   will   not,   except  under 
very    peculiar    circumstances,   giv 
leave  to   solicitor  to  fiat  to  bid  at 


sale.     Ex  parte    Towne,  re  Brawn, 
1834.     4  Dea.  &  Chit.  519. 

Costs  come  out  of  estate  where 
equitable  mortgagee  applies  for  leave 
to  bid,  and  also  for  sale;  secnf,  if 
merely  for  leave  to  bid.  Ex  parte 
Berkeley,  re  DeacoUj  1834.  4  Dea. 
&  Chit.  572. 

LEAVE  TO  SURRENDER. 
See  Bankrupt's  Sureendek. 

LENGTH  OF  TIME. 

The  Court  will  not  Tary  dte 
minutes  of  a  former  order,  which  has 
been  pronounced  more  than  three 
months,  except  on  a  petition  for  re- 
hearing. Ex  parte  WiUon^  re  Butter" 
mrth,  1835.    4  Dea.  &  Chit.  156. 

After  there  has  been  a  diange  of 
assignees,  and  a  long  period  of  time 
has  elapsed,  the  Court  will  not  refer 
the  accounts  of  the  assignees  for  exa- 
mination, for  the  purpose  of  chaiging 
the  new  assignees  with  the  de&olt  of 
the  former  assignees.  Ex  parte 
Richards,  re  Trevor ^  1835.  4  Dea. 
&  Chit.  183 ;  S.  C.  2  M.  &  A.  75. 

Where  a  commission  issued  in 
1823,  under  which  the  bankrupt  never 
obtained  his  certificate,  and  a  fiat  is- 
sued against  him  in  1832,  the  Court 
refused,  under  the  circumstances,  to 
supersede  the  fiat.  Ex  parte  Devas, 
re  Kenton,  1834.  4  Dea.  &  Chit. 
366  ;  S.C.IM.&  A.  420. 

Where  the  petitioning  creditor's 
bill,  after  being  taxed  by  the  Coob* 
missioners,    had   been     paid,    and 
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the  assignees  accounts  had  been 
audited,  for  the  space  of  six  years, 
the  Court  refused  to  order  a  re- 
taxation  of  it  by  the  Registrar.  Ex 
parte  Christy^  re  Barrow,  1885.  4 
Dea.  &  Chit.  414. 

It  is  a  matter  of  course  for  any 
creditor  who  has  proved  to  the 
amount  of  SO/,  to  apply  within  a  rea- 
sonable time,  under  the  14th  section 
of  6  Geo,  4.  c.  16.,  for  a  retaxation 
of  any  bill  of  the  solicitor  to  the  com- 
mission ;  but  not  where  a  period  of 
three  years  has  been  suffered  to 
elapse  after  payment  of  such  bill. 
But  where  the  creditor  applies  to 
the  general  jurisdiction  of  the  Court, 
and  points  out  objectionable  items, 
the  Court  will  then  refer  the  bill  to 
its  proper  officer,  to  review  the  former 
taxation.  Where,  however,  a  bill 
has  been  already  taxed  by  the  proper 
officer  of  the  Court  in  which  the 
business  has  been  done,  the  Court  of 
Review  will  not  in  such  case  disturb 
the  taxation.  What  are  objectionable 
items  in  the  solicitor's  bill  for  busi- 
ness connected  with  the  meetings  of 
the  Commissioners?  Ex  parte  Ckruty^ 
re  Barrow^  1835.  4  Dea.  &  Chit. 
414. 

Solicitor's  bill  taxed,  and  paid 
six  years  back,  will  not  be  ordered 
to  be  retaxed,  without  special  reasons. 
Ex  parte  Hutchituon,  re  Freeman, 
1834.     4  Dea.  &  Chit.  530. 

One  of  a  double  proof  made 
more  than  six  years  back,  ordered  to 
be  expunged,  according  to  Ex  parte 
Moult,    But  dividends  received  on 


the  expunged  proof  more  than  six 
years  back,  cannot  be  refunded,  even 
though  there  was  no  chance  of  re- 
couping the  injured  estate  out  of 
future  dividends  from  the  remaining 
proof.  Ex  parte  Soper,  re  Salter^ 
1835.      4  Dea.  &  Chit.  569. 

Where,  upon  order  of  dividend^ 
assignees  forward  to  creditor  a  bill  for 
the  amount  of  his  dividend,  but  cre- 
ditor rejects  it,  because  he  claims  more 
than  is  offered  (namely,  full  payment, 
without  allowing  the  assignees  a  set- 
off, which  they  claimed  against  him, 
and  the  amount  of  which,  together 
with  the  sum  tendered,  made  up  the 
amount  of  dividend  declared  on  cre- 
ditor's proof,)  and  the  proceeds  of  the 
bill  are  received  by  one  assignee,  and 
by  him  invested  at  interest : — The  cre- 
ditor was  held,  after  twenty  years  and 
upwards,  entitled  to  the  fund,  and  all 
interest  made  by  it.  Ex  parte  Hol-^ 
ford,  4  Dea.  &  Chit.  798  ;  8,  C,  2  M. 
&  A.  289. 

In  1825  an  assignment  from  pro- 
visional assignee  to  assignees,  was 
prepared,  but  through  neglect  of  so- 
licitor never  executed.  The  provi- 
sional assignment  ordered  to  be  va- 
cated, and  a  new  assignment  executed 
by  the  Commissioners.  It  seems  the 
I  &  2  WtU.  4.  c.  5Q,  s.  25.  do  not 
apply  in  such  a  case.  The  solicitor 
having  been  paid  for  the  assignment, 
ordered  to  refund.  Ex  parte  Ben» 
nett,  re  Stephens,  2  M.  &  A.  306. 

LETTERS. 
A  trader,  in  embarrassed  cir- 
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cumstuhcesy  absented  himself  from  his 
bouse  from  the  16tb  of  February  tiU 
the  9th  of  March.  Upon  an  issue, 
whether  he  had  committed  an  act  of 
bankruptcy  on  or  before  the  5th  of 
March,  two  letters  written  by  him 
on  the  16th  January  preceding,  ask- 
ing for  time  on  two  bills  of  exchange 
payable  by  him  in  February,  were 
received  in  evidence  to  show  the 
motive  of  his  absence.  Smith  v. 
Cramer^  1  Scott,  541 ;  S.  C.  1  Bing. 
N.  C.  585. 

LIEN. 

A.  and  B,  have  separate  banking 
establishments  in  Scotland,  where  it 
is  the  custom  of  the  different  bankers 
to  exchange  the  notes  they  hold  of 
each  other  at  stated  periods.  A,  and 
B>  were  accustomed  to  make  such 
mutual  exchanges  accordingly.  B. 
becomes  bankrupt,  when  his  agent, 
who  conducted  the  business  in  Scot- 
land, had  in  his  possession  notes  of 
A*B  bank  to  the  amount  of  2d0t, 
while  A,  had  notes  of  B.  to  the 
amount  of  764/.  J3.*8  agent  refuses 
to  exchange  the  notes  for  2d0/., 
claiming  himself  a  lien  on  them ;  and 
JB.'s  assignees  allow  them  to  retain 
these  notes  in  satisfaction  of  such 
lien.  Held,  that  A,  was  entitled  to 
recover  the  value  of  the  notes  from 
the  assignees  of  B.  Ex  parte  National 
Bank  of  Scotland,  re  Maherly^  1834. 
4  Dea.  &  Cb.  32  ;  ^.  C.  1  M.  &  A. 
644. 

A.,  B,,  and  C,  agree  to  dissolve 
their  partnership,  and  that.  ^.  shall 


receive  550L  in  discharge  of  his  share 
in  the  concern^  of  which  50L  was 
agreed  to  be  paid  at  the  date  of  the 
agreement,  and  the  remaining  500/. 
by  five  several  bills  payable  at  fature 
dates.  Separate  fiats  are  subse- 
quently  issued  against  A,^  fi.,  and  C; 
and  the  stock  and  eflfects  which  origi- 
naUy  belonged  to  the  firm  of  the 
three,  are  taken  possession  of  and 
sold  by  the  assignee  under  the  sepa- 
rate fiat  against  B.  Held,  dua  tbe 
agreement  of  the  dissolution  of  the 
partnership  was  executed,  and  not 
executory ;  and  that  tlie  joint  creditors 
of  A.,  B.,  and  C,  had  no  lien  on  such 
stock  and  effects  for  the  payment  of 
the  debts  owing  to  them  at  the  dme 
of  A.'s  retiring  from  the  partnership. 
Ex  parte  Clarkson,  re  Fear,  1834.  4 
Dea.  &  Ch.  56  ;  S.C.2M.&  A.  4. 

Where  a  creditor  applies  to  prove 
a  debt,  and  claims  a  right  to  property 
in  his  possession,  to  which  the  Com- 
missioners think  he  has  no  lien,  tbe 
Commissioners  should  admit  the 
proof,  and  leave  the  question  of  liea 
to  be  controlled  merely  by  retentioD 
of  the  dividend.  Es  parte  Dobton, 
re  Thompson,  1834.  4  Dea.  &  Chit. 
69 ;  5.  C.  1  M.  &  A.  666. 

A  bankrupt  conveys  his  real 
estate  to  two  trustees  upon  certain 
trusts  for  the  payment  of  his  debts, 
and  subsequently  enters  into  an 
agreement  with  them  as  to  the  sale 
of  the  property ;  after  which  he  takes 
forcible  possession  of  part  of  it,  and 
the  trustees  bring  an  action  of  eject- 
ment against  him,  which,  with  aoo- 
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tLer  action,  ig  referred  to  the  deci- 
sion of  an  arbitrator.  The  award 
finds,  that  the  creditors  were  entitled 
to  recover  in  the  action  of  ejectment, 
and  directs  that  a  sum  of  money 
which  was  due  to  the  trustees  for 
expenses  incurred  by  them  in  the 
execution  of  the  trusts  shall  be  paid 
by  instalments,  and  in  default  of  pay- 
ment, that  the  property  shall  be  sold, 
and  the  proceeds  applied  in  discharge 
of  the  debt  due  to  the  trustees : — 
Held,  that  the  award  was  no  charge 
upon  the  land;  but  that  it  did  not 
destroy  the  lien  thereon,  which  the 
deed  had  expressly  given  to  the  trus- 
tees for  the  expenses  incurred  by 
them  in  the  execution  of  the  trusts. 
Ex  parte  Coppardy  re  Thornton,  18dd. 
4  Dea.  &  Chit.  102. 

By  a  clause  in  the  deed  of  settle- 
ment of  a  banking  company,  it  was 
stipulated  that  the  company  should 
have  a  lien  on  the  share  of  such  pro- 
prietors as  were  customers  and  in- 
debted to  the  bank,  and  that  no  share 
should  be  transferred  without  the 
consent  of  the  directors;  and  an 
abstract  of  these  provisions  was  in- 
dorsed on  the  certificate  of  the  share 
held  by  each  proprietor.  The  bank- 
rupt, at  the  time  of  his  bankruptcy, 
was  the  owner  of  thirty  of  these 
shares,  and  had  in  his  possession  the 
certificates  of  ownership  thus  in- 
dorsed, being  then  largely  indebted 
to  the  bank  for  advances: — Held, 
that  these  shares  did  not  pass  to  his 
assignee  under  the  clause  of  reputed 
ownership  in  the  Bankrupt  Act,  so  as 


to  defeat  the  lien  of  the  bank,  which 
had  been  provided  for  in  the  deed. 
Ex  parte  Plant,  re  Butterworth,  1835. 
4  Dea.  &  Ch.  160. 

G.  &  Co.,  to  secure  a  permanent 
loan  from  their  bankers,  V.  &  Co.,  to 
the  amount  of  20,000/.,  agree  to  de- 
posit with  them  their  joint  note  for 
that  amount ;  and,  as  collateral  se- 
curity, 10,000/.  in  bills  not  to  be 
moved,  and  10,000/.  in  bills  to  be 
with  G,  &  Co.  during  the  day,  and 
also  to  leave  a  standing  balance  on 
the  account  every  night  of  4000/.  In 
pursuance  of  this  agreement,  G.  & 
Co.  every  evening  delivered  to  V. 
&  Co.  bills  of  various  amounts,  but 
not  less  than  10,000/.  on  any.  occa- 
sion, unless  their  cash  balance  ex- 
ceeded 4000/.}  and  every  morning 
they  received  these  bills  back  again 
from  y.  &  Co.,  which  were  either 
returned,  or  others  of  equal  amount 
substituted,  every  evening.  On  the 
last  day  of  dealing  between  the  par- 
ties, G,  &  Co.  informed  F,  &  Co. 
that  as  they  had  drawn  out  the  cash 
balance  which  they  ought  to  have 
lefl  in  their  hands,  they  had  given 
additional  security  to  F.  &  Co.  by 
lodging  bills  with  them  to  a  larger 
amount.  The  amount  of  the  sum 
so  overdrawn  was,  in  fact,  dOOO/., 
and  the  amount  of  the  bills  then  de- 
posited was  22,666/.,  includinga  note 
of  hand  of  B.  &,  Co.  for  ]  0,000/.,  for 
which  B.  &  Co.  had  only  received  a 
partial  consideration  from  G.  &  Co. ; 
but  v.  &  Co.  had  no  notice  of  such 
want  of  consideration  attaching  to 


958 


Lien, 


INDEX. 


Lim* 


this  note.  At  the  dosing  of  the 
business   between   G,    8e    Co.    and 

F.  &  Co.,  a  balance  was  due  to  V. 
&  Co.  of  85,386/.,  for  which  they 
held  the  deposit  of  the  bills  and  note 
to  the  amount  of  22,666/«,  besides 
the  note  of  G.  8c  Co.  for  20,0002. 

G.  &  Co.  afterwards  stopped  pay- 
ment, when  V*  &  Co.  gave  them  a 
letter  of  licence,  whiuh  was  however 
subsequently  recalled.  B*  Sc  Co. 
became  bankrupt : — ^Held,  that  F.  & 
Co.  were  entitled  to  prove  the  full 
amount  of  the  note  for  10,000/. 
against  B,  &  Co.'s  estate ;  but  that 
as  the  specified  purpose  of  the  depo* 
sit  of  the  bills  by  G.  &  Co.  with  F. 
&  Co.  was  not  to  secure  any  general 
balance,  but  merely  (he  two  loans  of 
20,000/.  and  3000/.;  the  bills  de- 
posited were  to  be  considered  only  as 
collateral  security  for  those  two  sums, 
and  not  for  the  amount  of  the  whole 
debt  due  to  V.  &  Co. ;  that  the  pro- 
ceeds of  the  other  bills  and  of  G.  & 
Co.*s  joint  note  must  therefore  be 
deducted  from  the  25,000/. ;  and  that 
F»  &  Co.  were  entitled  to  receive 
dividends  on  their  proof  against  B, 
Be  Co.'8  estate,  until  they  should  have 
leceived  full  payment  of  the  unsatis- 
fied balance  of  this  latter  sum.  Ex 
parte  Fere^  re  Bentley,  1885.  4 
Dea.  &  Chit.  295  ;  S.  C.  2  M.  &  A. 
128. 

The  bankrupt  kept  an  account 
with  A,<i  fi,,  and  C,  as  bankers,  who 
afterwards  took  into  partnership  the 
son  of  C, ;  after  which,  the  bankrupt 
executed  a  legal  mortgage  to  ^.,  B., 


and  C,  for  securing  the  repayment 
ofthe  loan  of  6000/.  Subsequently  to 
this,  the  bankrupt  addressed  a  letter 
to  Messrs.  A.^  fi.,  and  C,  authorixing' 
them  to  consider  all  the  securines 
they  then  held  as  responsible  for  any 
advances  made,  or  to  be  made  by 
them  to  the  bankrupt.  Hdd,  that 
this  letter  must  be  taken  to  have  been 
addressed  by  the  bankrupt  to  the  four 
partners,  and  amounted  to  an  equi- 
tsble  mortgage  to  the  four,  of  tbe 
previous  legal  mortgage  to  the  three, 
operating  as  a  security  for  all  the 
advances  made  either  by  the  three  or 
the  four  partners.  Ex  parte  Parr,  re 
Borron,  1885.     4  Dea.  &  Ch.  426. 

The  bankrupt  shipped  goods  to 
M.  and  F.  at  New  South  Wales,  and 
the  petitioner  accepted  bills  drasn 
by  the  bankrupt  for  the  invoice  price, 
upon  the  express  agreement  that  die 
proceeds  of  the  several  consignments 
should  be  received  by  the  petitioner, 
and  be  appropriated  by  him  in  dis* 
charge  of  such  acceptances;  and 
notice  of  this  agreement  was  given 
to  M.  and  F.  Two  bills  which  were 
remitted  to  England  by  M.  and  F.  on 
account  of  the  proceeds  of  some  of 
the  shipments  made  by  the  bankrupt, 
came  to  the  hands  of  the  assignees: 
— Held,  that  the  petitioner  was  en- 
titled to  the  proceeds  of  these  bills, 
as  well  as  all  the  future  proceeds  that 
might  come  to  the  hands  of  the  assig- 
nees, in  respect  of  the  shipments 
made  by  the  bankrupt  to  M.  and  1*. 
to  be  applied  in  discharge  of  tbe 
petitioner's  acceptances.     Ex  parte 
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Flower,  re  Carmie,  1835.  4  Dea.  & 
Ch.  449 ;  S.C.i  M.  k  A.  224. 

In  a  case  of  doubt,  and  where 
there  is  no  naemorandum  in  writing 
accompanying  the  deposit  of  deedft, 
the  Court  leans  against  the  deposit  as 
a  security  for  an  antecedent  debt, 
though  it  favours  it  in  regard  to  sub- 
sequent advances.  Ex  parte  Martin, 
re  CowderoVy  1835.  4  Dea.  &  Ch. 
457;  5.C.  2M.  &  A.  243. 

Plaintiff  sold  to  /.  trees  lying 
on  land  occupied  by  B.,  and  /.  w«« 
to  have  power  of  removing  them 
when  he  pleased.  The  trees  having 
been  marked  by  the  purchaser,  the 
cubical  contents  of  each  ascertained, 
and  some  of  them  having  been  taken 
away : — Held,  that  the  transfer  of  the 
whole  was  complete,  and  that  upon 
/.*tf  bankruptcy  the  plaintiff  could  not 
enforce  any  lien  on  the  trees,  not- 
withstanding they  remained  on  the 
land  of  jB.,  and  the  sum  total  of  the 
cubical  contents  had  not  been  ascer^' 
tained.  Tansley  v.  Turner,  2  Bing. 
N.  C.  151. 

Goods  were  sold  under  an  in- 
voice which  expressed  that  they  re- 
mained at  rent.  The  vendee  con- 
sequently accepted  a  bill  drawn  by 
the  vendor  for  the  price,  which  was 
n^otiated  by  the  vendor.  Whilst 
the  bill  was  running,  the  vendee  sold 
a  part;  which,  by  his  direction,  was 
delivered  by  the  vendor  to  the  sub- 
vendee,  whom  the  vendor  charged 
with  warehouse  rent  for  the  past, 
which   he  paid.     Subsequently   the 


vendee  became  bankrupt,  and  the  bill 
was  dishonored  : — Held,  that  the  as- 
signee of  the  bankrupt  vendee  could 
not,  without  paying  the  price,  main- 
tain trover  against  the  vendor  for  the 
residue  of  the  goods  which  had  re- 
mained in  his  hands.  Milee  v.  Oor- 
don,  2  Crom.  &  M.  504. 

S.  contracted  with  the  defendants 
to  execute  an  extensive  building  ope- 
ration for  them,  in  consideration  of 
a  certain  sum,  and  of  being  allowed 
to  use  certain  materials.  The  de- 
fendants' engineer  was  empowered  to 
reject  any  materials  or  work  not  in 
his  opinion  conformable  to  the  plans 
and  specifications,  and  to  provide 
other  materials^  and  employ  compe- 
tent persons  to  perform  the  work,  if 
5.  failed  to  do  so,  as  well  as  to  de- 
duct the  amount  from  the  sum  pay- 
able to  him  under  the  ccmtract.  The 
deliendants  were  at  liberty  to  diminish 
or  add  to  the  works,  paying  5.  at  the 
contract  prices  accordingly,  or  de- 
ducting from  them,  if  necessary.  S, 
placed  on  the  defendants'  premises 
steam-engines,  rail-roads,  materials, 
implements,  and  other  articles  of  va- 
rious kinds,  necessary  to  carry  on 
the  works.  The  defendants'  engineer 
visited  the  premises  daily  and  rejected 
such  of  the  materials  brought  thither 
by  S.  as  he  thought  unfit  for  use. 
During  the  progress  of  the  works 
advances  were  made  by  the  defend- 
ants to  S.  on  his  application;  he 
agreeing  that  all  the  engines,  mate- 
rials, &c.,  bi'ought  or  to  be  brought 
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on  the  defendants*  premises  for  use  in 
constructing  the  works,  should  be  a 
security  for  such  advances.  Those 
advances  always  exceeded  the  value 
of  the  property  so  on  the  premises. 
S,  became  bankrupt  before  the  works 
were  completed,  upon  which  the  de- 
fendants erased  his  marks  on  tlie 
engines,  materials,  implements,  &c. 
then  on  their  premises.  In  trover, 
brought  by  the  assignees  of  S.  against 
the  defendants,  to  recover  such  en- 
gines, materials  &c. : — Held,  first, 
that  the  arbitrator  had  no  power  to 
award  that  the  defendants  were  enti- 
tled to  prove  against  the  estate  of  S. 
for  the  sum  advanced  to  him  by  them 
beyond  the  value  of  the  work  done 
and  materials  furnished  by  him,  and 
of  the  engines,  &c.  agreed  to  stand  as 
security.  Secondly,  That  the  plain- 
tiffs were  not  entitled  to  recover  for 
extra  work  done  by  the  bankrupt. 
Thirdly,  That  as  there  had  been  such 
a  possession  of  the  engines,  materials, 
&c.  by  the  defendants  as  would  sup- 
port the  lien,  which  it  was  the  effect 
of  the  bankrupt's  agreement  to  confer 
on  them,  the  plaintiffs  were  only  en- 
titled to  recover  for  such  materials, 
&c.  as  were  brought  on  the  defend- 
ants' premises  after  the  act  of  bank- 
ruptcy. Fourthly,  That  payments  to 
the  bankrupt  by  the  defendants,  after 
the  latter  portions  of  materials  were 
brought  on  the  premises,  could  not 
be  considered  as  payments  for  those 
particular  goods  in  the  course  of  busi- 
ness, but  as  general  advances  only,  so 
that  they  could  not  be  retained  by 


the  defendants  under  6  G.  4.  c  16. 
8. 82.  Crtmfoot  v.  Lmdon  Dod  dm- 
pony,  4  Tyr.  967- 

W,  shipped  at  Leghorn  tventj- 
three  casks  of  oil,  on  aooount  and  bj 
the   order  of  L.   at  Liverpool,  sad 
transmitted  to  him  a  bill  of  hdkg. 
Before  the  arrival  of  the  oil,  L.  i&- 
dorsed  the  bill  of  ladiog,  and  depo- 
sited it  with  H.f  who  advamxd  money 
on  it,  having  previoualj  advanced 
money  on  other  goods  (the  property 
of  X.)  deposited  with  bim.    On  t&e 
arrival  of  the  oil,  Z.  having  preri- 
ously  become  bankrupt,  and  ff,  not 
having  been  paid  for  it,  W,'s  sgenti 
claimed  it  of  the  master  of  tiie  ship; 
but  the  latter  delivered  it  to  £r.,wlio 
afterwards  sold  the  goods  of  Las 
weU  as  the  oil  of  fV.    The  net  pro- 
ceeds of  the  goods  belonging  to  L 
were  sufficient  to  satbfy  tbe  debt  doe 
from  L.  to  H.    H.  paid  himself  his 
debt,  and  deposited  the  net  proceeds  ot 
fT.'s  oil  with  a  third  person,  to  abide 
the  event  of  the  award  of  an  srbi- 
trator,  to  whom  all  disputes  between 
W,  and  the  assignees  of  L.  were  re- 
ferred.   The  arbitrator  having  stated 
the  above  facts  on  his  award  Cot  tbe 
opinion  of  this  Court : — Held,  thst 
fV.f  the  unpaid  vendor  o£  tbe  oili 
had,  at  the  time  when  his  agents 
claimed  it,  no  right  to  take  possession 
on  the  insolvency  of  £.,  becaase  the 
property  in  and  the  right  to  the  pos- 
session was  then  vested  in  H.,  the 
indorsee  of  the  bill  of  lading,  foi 
value;  and  further,  diat  ff.  had  not, 
by  reason  of  such  claim,  any  legs^ 
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rig^ht   to  the  poMession  of  the  goods 
after  HJ9  lien  was  satisfied :  but  that 
in  a  Court  of  Equity  such  transfer  to 
H.,  would  be  treated  as  a  pled^  or 
mortgage  only,  and  therefore  W.^  by 
his  attempted  stoppage  in  transitu,  ac- 
quired a  right  to  the  goods  in  equity, 
subject  to  H*%  lien  against  the  assig-^ 
neea  of  L : — ^Held,  secondly,  that  W.^ 
by  means  of  his  goods,  had  become 
surety  to  H,  for  X.'s  debt,  and  had  a 
dear  equity  to  oblige  H,  to  pay  his 
debt  out  of  L.*8  own  goods  deposited 
with  him  in  ease  of  such  surety ;  and 
all  the  goods  both  of  W.  and  L,  hav- 
ing been  sold,  W,  might  insist  on  the 
proceeds  of  £.*s  goods  being  appro- 
priated to  payment  of  the  debt :  and, 
therefore,  that  W.  was  entitled  to 
have  all  the  proceeds  of  the  oil  paid 
over  to  him.     Re  the  Arbitration  be- 
'tween    Westzinthus  and  Auigneei  of 
Lapage  and  Co, :  and  between  Rogers 
and  Co*  and  the  tame  Assignees,  5 
Bam.  &  Adol.  817. 

LIMITATIONS,  STATUTE  OF. 
See  Statute  or  LiinTATioNS. 

LORD  CHANCELLOR. 
See   also  Order  of   Lord    Chan- 
cellor. 

The  Lord  Chancellor's  jurisdic- 
tion to  annul  a  fiat  still  subsists.  Re 
Chambers,  1835.  4  Dea.  &  Chit. 
578. 

The  Lord  Chancellor  is  not  lia- 
ble to  an  action  in  respect  of  an  order 
of  commitment  made  by  him  in  bank- 
ruptcy, even  admitting  such  order  to 


have  been  irregular.  Dicas  v.  Lord 
Brougham  and  Tatur,  1  Moody  &  Rob. 
309. 

LOCUS  STANDI. 

An  uncertificated  bankrupt  can- 
not  petition  that  his  assignees  may  be 
ordere<l  to  account,  without  alleging 
that  his  estate  will  produce  a  surplus, 
after  paying  ftOs.  in  the  pound.  Ex 
parte  and  re  Rj/ley,  1834.  4  Dea.  & 
Chit.  60. 

On  a  petition  to  stay  the  certifi- 
cate by  a  creditor,  at  whose  suit  the 
bankrupt  is  in  custody,  the  bankrupt 
roust  be  discharged  before  the  peti- 
tion can  be  heard.  Ex  parte  Green^ 
re  Armitstead,  1 834.  4  Dea.  &  Chit. 
112;  5.C.  2M.  &A.  31. 

A  creditor,  who  becomes  bank- 
rupt after  proving  his  debt,  may 
nevertheless  petition  to  stay  the  first 
bankrupt*s  certificate,  if  the  assignees 
of  the  creditor  do  not  interfere.  Ex 
parte  Taylor^  re  Percical^  1834.  4 
Dea.  &  Ch.  125 ;  5.  C.  2  M.  &  A.  36. 

Although  a  fiat  is  fraudulently 
sued  out,  yet  a  creditor,  whose  debt 
is  impeachable  on  the  ground  of  usury, 
cannot  petition  to  supersde  it.  Ex 
parte  Jarman,  re  Theed,  1835.  4 
Dea.  &  Chit.  393  ;  5.  C.  2  M.  &  A. 
119. 

On  petition  to  stay  certificate,  it 
must  appear  from  the  petition  itself 
that  the  party  applying  is  a  creditor ; 
if  it  appear  merely  inferentially,  that  is 
sufficient :  if  it  merely  so  appear  from 
the  affidavits  in  support,  that  is  insuf- 
ficient ;  and  no  amendment  of  peti- 
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tion  to  stay  cerdfieste  aDowed.  Ea 
parte  RMuam^  rt  Ca$€y  1B44«  4 
Dea.  h  Chit.  499. 

A  country  fiat  having  been  di- 
lected  to  three  barristera,  under  the 
1  &  2  IVUl.  4.  c.  5%.,  the  ralkitor 
selected  (on  account  of  the  expenae) 
to  summon  one  of  them»  the  petitioner, 
who  throughout  evinced  his  willing** 
ness  and  claimed  the  fight  to  attend. 
Held,  that  the  Couit  had  jmrisdictbn, 
at  the  instance  of  the  barrister,  to 
interfere :  and  ordered  that  the  solici- 
tor should  summon  such  barrister  in 
future,  and  reoompence  him  for  all 
fees  which  he  would  otherwise  have 
received.  £r  parte  Doag(a$$^  4  Dea. 
&  Chit.  768;  S.  C.  2  M.  &  A.  218. 
This  it  followed  in  Ex  parte  WUhamsy 
2M.&A.  616. 

Barrister  cannot  petition  to  have 
his  name  inserted  in  the  commisaion. 
E*  parte  Ward,  li  M.  &  A.  219,  n. ; 
but  see  Ez  parte  Daagtaii,  4  D.  &  C. 
768;  2M.  &A.218, 

MAINTENANCE. 
See  Ba]ikeupt*8  Allow amcs  fok. 

MASTER  AND  SERVANT. 
Acoaunissioo  of  bankrupt  does 
not  operate  aa  a  disaolution  of  the 
eootract  of  hiring  between  the  bank- 
rupt and  hia  derk.  If  tiie  clerk«  be- 
ing hired  for  a  year,  continue  in  the 
bankrupt's  office  after  the  bank- 
ruptcy, and  then  in  the  middle  of  the 
year,  by  mutual  consent,  the  contract 
be  rescinded,  on  the  understanding 
that  the  clerk  is  to  be  paid  rateaUy 


for  his  services  during  the  cimot 
year,  the  derk  ia  not  barred  b;  the 
oertifioate  from  recovering  all  tie 
wages  due  from  the  expiration  of  the 
year  last  before  the  commisiioB  op 
to  the  time  o(  readnding,  no  paftof 
such  wages  being  provable  onder  ikt 
commission.  The  provision  in  6  6. 
4.  0.  16.  a.  48.,  for  payment  of  derb 
and  servants,  makea  no  difevMe  ii 
this  respect.  A  jury  may  infer  such 
an  understanding  from  the  derk  kiv- 
ing  continued  after  the  hankraptcyia 
the  bankrupt's  office  aa  kngssdv 
bankrupt's  brother  remained  there 
managing  the  buaineas  (as  be  hid 
also  done  for  a  month  before  the 
bankruptcy),  although,  in  fstt,  there 
was  nothing  for  the  clerk  to  do  after 
the  bankruptcy.  Tkomae  v.  WUSem, 
1  Ad.  &  El.  685. 

MESNE  PROFITS. 
See  iNTBuiaoiATB  PnoFin. 

MEETING  OF  CREDITORS. 
Befi»e  an  asaignee  applies  for 
leave  to  bid  at  the  aaleof  the  bssk- 
rupt's  property,  he  must  call  a  meet- 
ing of  the  creditors,  for  the  perpoic 
of  asaenting  to,  or  diasenting  ftoBi 
such  proposed  bidding.  E*  ferie 
MaUaeax,  re  BUgkt,  1865.  4  Des. 
&  Ch.  460;  S.  C.ftM.&  A.  245. 

MEMORANDUM  OF  DE- 
POSIT, 
A  letter  written  some  moothi 
after  the  depoait  of  deeds,  ackspir- 
ledging  the  porpoae  fiir  which  diey 
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were  deposited,  i»  a  sufficient  ine* 
morandum  in  writing^  to  entitle  an 
equitable  mortgagee  to  his  costs  out 
of  the  produce  of  the  sale.  Ex 
p€trte  Reynolds^  re  Moore^  18S5.  4 
Efea.  &  Chit.  278 ;  5.  C.  2  M.  &  A. 
104. 

In  a  case  of  doubt,  and  where 
there  is  no  memorandum  in  writing 
accompanying  the  deposit  of  deeds, 
the  Court  leans  against  the  deposit 
as  a  security  for  an  antecedent  debt, 
though  it  favours  it  in  regard  to  sub- 
sequent advances.  Ex  parte  Martin^ 
re  Cowderoy,  1835.  4Dea.  &Chrt. 
457;  ly.  C.  2  M.  &  A.  248. 

MINUTES. 

See  VjkRTiNO  Minute. 

MORTGAGE  8:  MORTGAGEE. 

See  also  Equitable    Mortgage  — 

Equity  of  Redemption. 

On  the  sale  of  the  bankrupt's 
mortgaged  property,  the  Court,  in 
the  order  for  leave  to  bid,  will  not 
direct  that  the  mortgagee  shall  not 
be  required  to  make  any  deposit. 
Ex  parte  Tatham,  re  Sheppard^  1834. 
4  Dea.  &  Chit.  360  ;  5.  C.  1  M.  & 
A.  3S5. 

The  bankrupt  kept  an  account 
with  A,f  B.,  &  C,  as  bankers,  who 
took  into  partnership  the  son  of  C. ; 
after  which  the  bankrupt  executed  a 
legal  mortgage  to  A,,  B.,  &  C,  for 
securing  the  repayment  of  the  loan 
of  6000/.  Subsequently  to  this,  the 
bankrupt  addressed  a  letter  to  Messrs. 
A.f  B.,  8c  C,  authorising  them  to 


consider  all  the  securities  they  then 
held  as  responsible  for  any  advances 
made,  or  to  be  made  by  them  to  the 
bankrupt: — Held,  that  this  letter 
must  be  taken  to  have  been  addressed 
by  the  bankrupt  to  the  four  part* 
nen,  and  amounted  to  an  equitable 
mortgage  to  the  four  of  the  previous 
legal  mortgage  to  the  three,  operat- 
ing as  a  security- for  all  the  advaneea 
made  either  by  the  three  or  the  four 
partners.  Ex  parte  Parr,  re  Borron, 
1835.     4  Dea.  &  Chit.  426. 

Ill  a  case  of  doubt,  and  where 
there  is  no  memorandum  in  writing 
accompanying  the  deposit  of  deeds, 
the  Court  leans  against  the  deposit 
as  a  security  for  an  antecedent  debt^ 
though  it  favours  it  in  regard  to  sub- 
sequent advances.  Ex  parte  Martm, 
re  Cmderoy,  1835.  4  Dea.  &  Chit. 
457 ;  5.  C.  2  M.  &  A.  243. 

Where  real  property  **  with  its 
appurtenances"  (without  other  evi- 
dence of  intention)  was  mortgaged 
by  the  owner  of  the  fee,  articles  of 
furniture,  as  roHingtnaps,  affixed  be* 
fore  and  af^r  the  mortgage  to  the 
freehold,  aldiough  they  might  have 
been  removable  as  between  a  land- 
lord and  tenam,  and  although  he 
continued  in  possession  up  to  the 
time  of  his  bankruptcy,  passed  by 
the  mortgage,  and  were  taken  out  of 
the  order  and  disposition  of  the  bank- 
rupt owner.  Whatever  is  affixed  to 
freehold  by  the  oWner  of  the  inherit- 
ance is  to  be  considered  as  a  fixture 
till  severed  by  him ;  and  whether  so 
afilxed  before  or  after  a  mortgage, 
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pasaes  absolutely  to  the  mortgagee. 
Ex  parte  Belcher ^  4  Dea.  &  Chit.  703 ; 
^.C.  2M.  &  A.  160. 

If  legal  mortgage  is  ordered  by 
the  CommissioDers  to  be  sold,  the 
assignees  are  entitled  to  the  rents  to 
the  time  of  sale,  unless  the  mort- 
gagee makes  an  actual  entry,  or  gives 
notice  to  the  tenant  to  pay  the  rent 
to  him.  Ex  parte  Livifig,  re  Tombi, 
S  M.  &  A.  2^9. 

MOTION  GENERALLY. 
See  Ex  parts  Motion. 

Where  k  party  wishes  an  essen-^ 
tial  alteration  to  be  made  in  the  judg- 
ment of  the  Court,  as  pronounced 
on  a  former  hearing,  he  must  not 
apply  to  amend  the  minutes  of  the 
order,  but  must  petition  for  a  re- 
hearing. Ex  parte  Soperf  re  Salter, 
1835.  4  Dea.  &  Chit.  275  ;  S.  C. 
2  M.  &  A.  58. 

Petition  in  paper  of  day ;  mo- 
tion made,  on  notice,  that  it  might 
stand  over  to  amend,  by  adding  a 
party  respondent.  Party  moving 
must  pay  costs  of  all  parties  served 
with  notice ;  but  petition  not  being 
c^led  on,  without  costs  of  the  day. 
Ex  parte  Story,  re  Johmon,  1884. 
4  Dea«  &  Chit.  504. 

What  done  by. 

Substantial  variations  in  order 
cannot  be  effected  by  motion,  but 
only  on  petition  to  re-hear.  Ex 
parte  Soper,  re  Salter,  1885,  4  Dea. 
&  Chit.  569. 

Order  for  four-day  order,  to- 


wards commitment,  must  be  pn^ 
by  petition,  not  motion,  snd  certifi- 
cate of  Registrar  of  non-confonnity 
should  be  dated  the  very  day  of  the 
application  for  the  short  order.  Ex 
parte  Myere,  re  SudeO,  188$.  4  Do. 
&  Chit.  579. 

Order  camiot  be  resdnded  on 
motion.    Re  fFalker,  2  M.  &  A.  fSSI. 


MOTION  OF  COURSE. 

See  alto  Ex  parts  Motiov. 
Affidavits  referred  for  scandal 
on  motion  of  coarse.     Ex  parte  lf^ 
therington,  re  Glouop,  1888.    4  Do. 
&  Chit.  217. 

Motion  to  confirm  report  as  to 
scandal  in  affidavits  is  a  motion  of 
course.  Ex  parte  HetkermgUm,  re 
Gloaop,  1884.     4  Dea.  &  Chit  U». 

MULTIFARIOUSNESS. 

Multifariousness  is  notsuffide&t 
cause  for  the  absolute  dismissal  of  a 
petition ;  aliter,  where  the  defect  is 
want  of  proper  parties.  Expert 
Devoi,  re  Kenton,  1884.  4Dea.& 
Chit.  866 ;  S.  C.  1  M.  &  A.  420, 

NEGLECT. 
See  Laches. 

NOTICE. 
On  a  deposit  of  a  policy  of  as- 
surance by  way  of  equitable  mort- 
gage, the  onus  does  not  lie  on  tiie 
mortgagee,  to  show  that  notice  of 
the  deposit  was  given  to  the  office 
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before  the  act  of  bankruptcy,— but 
"witli  the  assignees,  to  show  that  it 
y^BB  not.  Ex  parte  and  re  SterenSj 
1834.      4  Dea.  &  Chit.  117. 

A    bankrupt  deposits  with   the 
petitioner,  byway  of  equitable  mort- 
gstge^  an  assignment,  which  had  been 
made    to  the  bankrupt,  of  a  rever- 
sionary  interest   under   a  will ;    no 
nodce  of  the  assignment  having  been 
given  to  the  executors  either  by  the 
bankrupt  or  by  the  petitioner :  — 
Held,    that  the    property   was    not 
within  the  order  and  disposition  of 
the  bankrupt  as  reputed  owner.     Ex 
parte  Newton^  re  Goren,   1834.      4 
Dea.  &  Chit.  138 ;  S.C.ZM.&  A. 
51. 

A  party,  to  whom  the  bankrupt 
had  assigned  a  policy  of  assurance, 
sends  an  agent  to  the  office  for  the 
purpose  of  paying  the  annual  pre- 
mium, who,  in  course  of  conversa- 
tion with  one  of  the  clerks  in  the 
office,  tells  him  of  the  policy  having 
been  so  assigned : — Held,  that  this 
was  not  sufficient  notice  to  the  in- 
surance office.     Ex  parte  Carbis,  re 
Cruggon,  1834.  4  Dea.  &  Chit.  354  ; 
S.  C.  1  M.  &  A.  693,  ft. 

A  notice  to  produce  the  pro- 
ceedings must  be  served  on  the  as- 
signees, not  on  the  bankrupt.  Ex 
parte  and  re  Da/y,  18ii4.  4  Dea.  & 
Chit.  364. 

The  bankrupt  being  one  of  the 
directors  of  a  life  assurance  ofBce, 
deposits  a  policy  of  that  office  with 
his  bankers,  as  a  collateral  security 
for  advances,   one  of  the  bankers 

VOL.  IV. 


being  also  one  of  the  auditors  of  the 
assurance  office: — Held,  that  this 
was  sufficient  notice  to  the  office  of 
the  transfer  of  the  bankrupt's  in- 
terest in  the  policy,  to  prevent  the 
claim  of  reputed  ownership.  Ex 
parte  Waithman^  re  Raikes,  1835.  4 
Dea.  &  Chit.  412 ;  5.  C.  2  M.  8c  A. 
364. 

Where  the  owner  of  shares  in 
an  insurance  company  transfers  them 
by  way  of  equitable  mortgage,  though 
he  does  not  observe  the  rules  of  the 
company  in  regard  to  the  mode  of 
transfer,  and  though  he  continues  to 
act  as  director  without  having  any 
other  shares  than  those  assigned  (the 
being  a  shareholder  to  a  certain  ex- 
tent alone  entitling  him  so  to  act) ;  yet 
if  the  transferree  gives  notice  to  the 
company  of  his  mortgage,  and  the 
owner  becomes  bankrupt,  they  are 
taken  out  of  his  order  and  disposition ; 
especially  where  the  company  make 
entrv  of  the  notice  in  their  books  in 
such  a  manner  as  to  evince  their 
knowledge  that  such  owner  could  not 
further  dispose  of  the  shares.  Bare 
notice  in  such  cases  seems  sufficient. 
Ex  parte  Masterman,  4  Dea.  &  Ch. 
751;  S.C.  2M.  &  A.  209. 

If  mortgagee  be  himself  the 
trustee  to  whom  notice  was  requisite, 
the  transaction  itself  is  notice  enough 
to  prevent  reputed  ownership.  Ex 
parte  Smart,  re  Holt,  2  M.  &  A.  60. 

If  legal  mortgage  is  ordered  by 
Commissioners  to  be  sold,  the  as- 
signees are  entitled  to  the  rents  to  the 
time  of  the  sale,  unless  the  mort- 
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gagte  naket  an  actual  eiKry>  or  gives 
notice  to  teoant  to  pay  rent  to  him. 
Ex  parte  Lwmgf  re  Tomhe^  2  M.  & 
A.  223. 

To  aasumpait,  by  two  plaintifli, 
fiM"  goods  aokl«  &c,  defendaot  plead- 
ed tlie  bankruptcy  of  one.  Replica- 
tioB,  that,  before  the  bankruptcy,  the 
bankrupt  plaintiff  assigned  to  the 
other  all  hu  inCerest  in  the  debt,  and 
that  die  baakmpt  now  sued  only  as 
mwtee  for  his  co-plaintiff.  The 
Court  was  of  opinion  that  the 
repfioaitioD  was  bad*  for  not  stat- 
ing that  the  debtor  bad  had  notice  of 
the  supposed  assignment,  although 
the  defendant  had  pleaded  over  with- 
out alleging  the  want  of  notice.  But 
the  plaintiff  had  leave  to  amend. 
Deam  v.  James,  1  Ad.  &  EL  809. 

Under  the  thirtieth  section  of 
the  Insolvent  Debtors'  Act  (7  G.  4. 
c.  57.)  a  debt  due  to  the  insolvent 
will  pass  to  the  provisional  assignee, 
altlKHigh  it  has  been  assigned  to  a 
third  party  before  the  insolvent  s  im- 
prisonment, if  notice  of  such  asstgn- 
nent  was  not  given  to  the  debtor 
before  such  imprisonment.  Bwk  v. 
Lff,  1  Ad.  &  El.  804. 

To  an  action  by  the  assignees 
of  a  bankrupt  ship-owner  for  the 
freight  of  a  voyage  to  India,  accruing 
to  him  before  his  bankruptcy,  the 
defeariaat pleaded  that  the  ship-owner, 
before  Lis  bankruptcy,  assigned  by 
deed  the  freight  in  question  to  /.,  in 
trust  to  discharge  a  debt  due  from 
the  ship-owner  to  /.,  and  to  pay  the 
surplus,  if  any,  to  the  diip-owner; 


that  the  defendant  bad  notice  of  sndi 
assignment,  and  that  the  freig^ 
which  was  not  sufficient  to  diadaifF 
the  debt,  bad  been  demnoded  of  bin 
by  /.: — Held,  a  good  bar  to  die  actioai 
Ledk  Y.  Gwlhiey  1  Bm^.  N.  €.  69?. 

OFFICER  OF  COURT. 

Independently  of  the  proviMBi 
in  the  acta  of  parlinaaefity  the  Csait 
of  Review  has  a  geoeral  jnrisdictios 
to  refer  the  bill  of  nny  solieitar  of 
that  Court  lor  taxation.  Ex  fvk 
Copekmd,  re  Bunoid,  1834.  4  Dea. 
&  Chit.  B6. 

A  creditor  whose  debt  araei  oa 
a  lost  bill  of  exchai^e»  iasaes  s  fist, 
which  he  cannot  support,  in  cook- 
quence  of  bis  inability  to  prove  the 
loss  of  the  bill,  so  aa  to  let  m  ssni- 
factory  evidence  of  its  contents ;  apoa 
which  the  assignees  obtain  an  order, 
that  a  renewed  fiat  may  issue  oa  die 
debt  of  another  creditor : — Held,  tkit 
the  petitioning  creditor  under  tbe  oew 
fiat  was  not  exonerated*  under  dier 
circumstances,  from  making  tbe  pij- 
meiits  of  10/.  and  20L  to  the  Secre- 
tary of  Bankrupts  and  the  Aoconaiast 
General,  under  the  provisions  at  die 
45th  and  46th  sections  <»f  Bankruptcy 
Court  Act.     Ex  parte   Othonu^  n 
Gumimg,  US5.    4  Dea.  h  Chit,  m ; 
S.C.2U.&  K,  140. 

ONUS  PROBAND!. 
See  also  Etibence. 
The  rule  on  petitions  to  stij 
certificate  is,  tiiat  the  party  objeenog 
to  the  certificate,  must  hinuelf  mUe 
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>ttt  a  case  to  stay  it ;  the  bankrupt  is 
D€^  bound  to  answer  mere  allegations 
founded  en  information  and  belief. 
Et  parte  Green,  re  AmdtHead^  1834. 
4  Dea*  &  Chit.  112 ;  iS'.  C.  2  M.  & 
A.  SI. 

On  a  deposit  of  a  policy  of  as- 
surance byway  of  equitable  mortgage, 
ibe  onus  does  not  lie  on  the  mort- 
gagee, to  show  that  notice  of  the  de- 
pcwit  was  given  to  the  office  before  the 
act  of  bankruptcy,  but  with  tbe  as- 
s^paees,  to  show  that  it  was  not.  Ex 
parte  and  re  SievenSy  1834.  4  Dea. 
&Cbit.  117. 


OPENING  FIAT. 
See  Fiat,  Ofbnino. 

ORDER  OF  LORD  CHANCEL- 

LOR. 

An  order  of  the  Lord  Chancellor 
made  in  a  suit  brought  by  the  assig- 
nees, was,  on  their  application,  or- 
dered to  be  registered  in  the  Court  of 
Bankruptcy.     Ex  parte  WilUanuj  re 

Wienholt,  1SS4.    4  Dea.  &  Chit.  110; 

'$'.  C.  1  M.  &  A.  689. 

ORDER  GENERALLY. 

See  aUo  Varying  Order — Rescind- 
ing Order. 

Where  it  was  sworn  that  an  at- 
torney bad  no  place  of  residence  in 
this  country,  an  order  nisi  for  his  be- 
ing struck  off  the  roll,  was  permitted 


to  be  served  at  his  last  place  of  resi- 
dence. Re  Mark  J  1834.  4  Dea.  & 
Chit.  28.     See  id.  482. 

A  party  is  not  entitled  to  an  or- 
der on  his  petition,  on  the  default  of 
the  respondent's  appearance,  if  he  is 
not  prepared  with  an  affidavit  of  the 
service  of  the  petition,  notwithstand- 
ing the  respondent  has  given  an  un- 
dertaking to  appear.  Ex  parte  Kirk" 
aldy,  re  HoU,  1 834.  4  Dea.  &  Chit. 
52. 

When  an  order  is  made  on  the 
hearing  of  a  petition,  that  a  party  shall 
pay  the  costs,  this  includes  the  costs 
of  an  affidavit  filed  by  the  other 
party,  although  it  was  not  read  on 
the  hearing  of  tbe  petition.  Ex  parte 
Sidebotkam,  re  Barrtngton,  1835.  4 
Dea.  &  Chit.  141 ;  S.  C.  nam.  Ex 
parte  and  re  Barringtofif  2  M.  &  A. 

The  Court  will  not  interfere  in 
making  an  order  for  the  sale  of  mort* 
gaged  property,  where  tbe  circum- 
stances are  suspicious,  as  to  the  mort- 
gage being  a  fraudulent  preference. 
Ex  parte  Dewdney,  re  Daoyy  1835.  4 
Dea.  8r  Chit.  181  ;  5.  C.  2  M.  &  A. 
72. 

An  executor  may  prove  against 
a  bankrupt  co-executor,  without  an 
order  for  that  purpose.  Ex  parte 
Courtney t  re  Davis,  1835.  4  Dea.  & 
Chit.  456 ;  S.  C.  2  M.  &  A.  227. 

Order  cannot  be  rescinded  on 
motion.     Re  Walker,  2  M.  &  A.  267. 

Where  all  is  regular,  the  four- 
day  order  to  pay,  &c.,  or  stand  com- 
3s2 
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mitted,  is  ofcourie  at  the  office.   Ex 
farte  and  rt  Swnik,  2  M.  &  A.  213. 

OUTLAWRY. 
A  party  outlawed  on  civil  pro- 
cess, after  judgment,  and  on  his  peti- 
tioo  subse«)iiently  made  to  the  Insol- 
Tent  Debtors*  Court,  adjudged  to  be 
dttchargt.'d,  is  not  entitled  to  a  re- 
Tersal  of  the  outlawry,  though  the 
debt  on  which  the  outlawry  is  founded 
be  included  in  his  schedule.  DkksoM 
T.  Baker,  1  Ad.  &  El.  S5S. 

PARTICULARS  OF  SALE. 
Specific  performance  of  sale 
under  Lord  Lamgkharottgk'i  Order 
decreed  by  this  Court,  aUliough  tlie 
following  objections  were  urged :  viz. 
1st.  That  particulars  of  sale  did  not 
state  that  sale  took  place  under  order 
of  Court:  it  appearing  that  purchaser 
must  bave  known  tbe  fact  that  it  was 
aOL  Sd.  That  a  tliird  mortgagee  of 
equity  of  redemption  and  an  assignee 
on  prior  inaolTcncy  of  bankrupt  were 
not  parties.  3d.  Though  the  peli- 
tioning  creditor's  debt  on  which  this 
fiat  was  founded  was  contained  in  the 
sc^kcdule  in  prior  insolvency;  espe- 
cially as  the  purchaser  was  presumed 
to  have  known  of  all  the  objections 
to  tbe  title,  aiul  was  held  to  have 
waived  them  by  granting  a  lease  of 
tbe  premises  purchased  by  him  be- 
lore  the  title  to  him  was  completed. 
Q««rrr,  whether  this  Court  hcs  juris- 
diction to  direct  specific  performance 
of  contract  for  purchase  of  bankrupt's 
property,  where  Hie  purchaser  did 


not  know,  and  had  no  means  of  know- 
ing, that  the  sale  took  place  under 
order  of  this  Court  or  of  Commift- 
sinners?  Ex  parte  Sidehoihem,  4 
Dea.  &  Ch.  693;  5.  C.  2  M.  &  A. 
146. 

PARTIES. 

Multifariousness  is  not  snflkieor 
cause  for  the  absolute  dismissal  of  a 
petition ;  (diter,  where  tbe  defect  is 
want  of  proper  parties.  Ex  parte 
Detas,  re  Kenton,  1 834.  4  Dea.  k 
Chit.  366;  5.C.  1  M.  &  A.  4S0. 

A.  &  B.f  partners,  were  solicitori 
to  the  commission.  More  than  sci 
years  back  they  received  Tanoui 
sums  of  money  on  account  of  the 
estate,  having  a  set-ofT  in  respect  of 
their  bill  of  costs,  but  which  bill  they 
did  not  deliver  to  the  assignee  tifl 
within  six  years.  Beyond  the  six 
years  A.  &  6.  (upon  an  agreenient 
that  J.  should  pay  all  the  debts)  dis- 
solved partnership,  and  the  assignee, 
with  knowledge  of  this  fact,  continued 
to  employ  A.  alone  as  the  solicitor 
for  the  commission,  and  do  attempt 
was  made  to  charge  B.  with  the  mo- 
nies received  by  A.  &  B.  till  very 
lately,  viz.  when  an  oflScial  assignee 
was  appointed.  Nor  had  B.  ever  ac- 
knowledged any  liability  to  aoooimt : 
— Held,  first,  that,  as  between  B. 
and  the  creditors,  neither  the  statute 
of  limitations,  nor  laches,  nor  other 
conduct  of  the  assignee,  would  operate 
as  a  bar.  A,  &  B,  being  solicitors  to 
tbe  commission.  But,  secondly,  that 
as  the  assignee  was  able  to  recoup 
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the  estate,  lie  could  not,  under  such 
circumstances  of  conduct  on  his  part, 
call  on   S.  to  account.     A.  had  be- 
come bankrupt ;  semhle,  nevertheless, 
that  he  or  his  assignees  were  neces- 
sary   parties.      Ex  parte  Gould,  re 
Kobertsan,   1834.     4  Dea.  &  Chit. 
547. 

Specific  performance  of  sale  un- 
der Lord  Loughborough* s  Order  de- 
creed by  this  Court,  although  the  fol- 
lowing  objections  were  urged:  viz. 
\st.  That  particulars  of  sale  did  not 
state  that  sale  took  place  under  order 
of  Court ;  it  appearing  that  purchaser 
must  have  known  the  fact  that  it  was 
so.     2d.  That  a  third  mortgagee  of 
equity  of  redemption  and  an  assignee 
on  prior  insolvency  of  bankrupt,  were 
not  parties.     3d.  Though  the  peti- 
tioning creditor's  debt  on  which  this 
fiat  was  founded  was  contained  in  the 
schedule  in  prior  insolvency;  espe- 
cially as  the  purchaser  was  presumed 
to  have  known  of  all  the  objections 
to  the  title,  and  was  held  to  have 
waived  them  by  granting  a  lease  of 
the  premises  purchased  by  him  be- 
fore the  title  to  him  was  completed. 
Queerer  whether  this  Court  has  juris- 
diction to  direct  specific  performance 
of  contract  of  purchase  of  bankrupt's 
property,  where  the  purchaser  did 
not  know,  and  liad  no  means  of  know- 
ing, that  the  sale  took  place  under 
order  of  this  Court  or  of  Commis- 
sioners?     Ex  parte   Sidebotham,   4 
Dea.  &  Chit.  693  ;  S.C.  2  M,  &  A. 
146. 

It  was  deposed,  that  two  out  of 


three  provisional  syndics  may,  by 
the  law  of  France,  sue  to  recover 
debts  due  to  the  bankrupt,  and  with- 
out the  previous  authority  of  the 
Juge  Commissaire : — Held,  that  they 
may  so  sue  in  this  country,  unless 
the  French  law  be  shown  to  be  con^ 
trary : — Held  also,  that  the  act  of 
the  two  syndics  sufficiently  implied 
the  absence  or  want  of  consent  of 
the  third,  without  showing  his  absence 
or  want  of  consent.  The  declaration 
averred,  that  a  party,  a  Frenchman, 
was  a  bankrupt.  The  evidence  was, 
that  he  was  only  '*  en  etat  de  faillit^*' 
or  insolvent :—  Held  no  variance,  as 
the  English  '*  bankrupt**  does  not  ap- 
pear identical  with  the  French  **  ban- 
queroute."  A^on  v.  Furnical,  4  Tyn 
751  :  5.  C.  1  Crom.  M.  8c  R.  277. 

PARTNERS,  PARTNERSHIP 

AND  PARTNERSHIP 

ACCOUNTS. 

See  also  Joint  Stock  Company — 
Substitution  of  Debtor. 
A.  deposits  with  B.,  as  a  security 
for  the  repayment  of  a  loan  of  money, 
the  attested  copy  of  the  lease  of  a 
coal  mine  granted  to  A,  and  four  other 
persons,  as  tenants  in  common.  The 
mine  was  worked  by  them  according 
to  the  stipulations  of  certain  articles 
of  partnership^  which  contained  a  pro- 
viso, that  if  any  one  partner  wished  to 
dispose  of  his  share  the  others  should 
have  a  right  of  preemption : — Held, 
(Sir  /.  Cross  (Ussent,,)  that  the  usual 
order  could  not  be  made  for  the  sale 
of  ^.'s  share  in  this  property,  as  in 
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on  the  defendants'  premises  for  use  in 
constructing  the  works,  should  be  a 
security  for  such  advances.  Those 
advances  always  exceeded  the  value 
of  the  property  so  on  the  premises. 
S.  became  bankrupt  before  the  works 
were  completed,  upon  which  the  de- 
fendants erased  his  marks  on  tlie 
engines,  materials,  implements,  &c. 
then  on  their  premises.  In  trover, 
brought  by  the  assignees  of  S,  against 
the  defendants,  to  recover  such  en- 
gines, materials  &c. : — Held,  first, 
that  the  arbitrator  had  no  power  to 
award  that  the  defendants  were  enti- 
tled to  prove  against  the  estate  of  S, 
for  the  sum  advanced  to  him  by  them 
beyond  the  value  of  the  work  done 
and  materials  furnished  by  him,  and 
of  the  engines,  &c.  agreed  to  stand  as 
security.  Secondly,  That  the  plain- 
tiffs were  not  entitled  to  recover  for 
extra  work  done  by  the  bankrupt. 
Thirdly,  That  aa  there  had  been  such 
a  possession  of  the  engines,  materials, 
&c.  by  the  defendants  as  would  sup- 
port the  lien,  which  it  was  the  effect 
of  the  bankrupt's  agreement  to  confer 
on  them,  the  plaintiffs  were  only  en- 
titled to  recover  for  such  materials, 
&c.  as  were  brought  on  the  defend- 
ants* premises  after  the  act  of  bank- 
ruptcy. Fourthly,  That  payments  to 
the  bankrupt  by  the  defendants,  after 
the  latter  portions  of  materials  were 
brought  on  the  premises,  could  not 
be  considered  as  payments  for  those 
particular  goods  in  the  course  of  busi- 
ness, but  as  general  advances  only,  so 
that  they  could  not  be  retained  by 


the  defendants  under  6  G.  4.  c  16. 
8.  82.  Crowfoot  v.  Lomdon  Dock  Com- 
pany, 4  Tyr.  967. 

fV,  shipped  at  Leghorn  twenty- 
three  casks  of  oil,  on  account  and  by 
the  order  of  L.  at  Liverpool,  and 
transmitted  to  him  a  bill  of  lading. 
Before  the  arrival  of  the  oil,  L.  in- 
dorsed the  bill  of  lading,  and  depo- 
sited it  with  £f .,  who  advanced  money 
on  it,  having  previously  advanced 
money  on  other  goods  (the  property 
of  Z.)  deposited  with  him.  On  the 
arrival  of  the  oil,  L,  having  previ- 
ously become  bankrupt,  and  W,  not 
having  been  paid  for  it,  W,'s  agents 
claimed  it  of  the  master  of  the  ship; 
but  the  latter  delivered  it  to  H.,  who 
afterwards  sold  the  goods  of  L.  as 
well  as  the  oil  of  JV.  The  net  pro- 
ceeds of  the  goods  belonging  to  L 
were  sufficient  to  satisfy  the  debt  due 
from  L.  to  H.  H.  paid  himself  hii 
debt,  and  deposited  the  net  proceeds  of 
(F.'s  oil  with  a  third  person,  to  abide 
the  event  of  the  award  of  an  arbi- 
trator, to  whom  all  disputes  between 
fF,  and  the  assignees  of  Z.  were  re- 
ferred. The  arbitrator  having  stated 
the  above  facts  on  his  award  for  the 
opinion  of  this  Court : — Held,  that 
W,f  the  unpaid  vendor  of  the  oili 
had,  at  the  time  when  his  agents 
claimed  it,  no  right  to  take  possession 
on  the  insolvency  of  Z.,  because  the 
property  in  and  the  right  to  the  pos- 
session was  then  vested  in  H.,  the 
indorsee  of  the  bill  of  lading,  for 
value;  and  further,  that  fT,  had  not, 
by  reason  of  such  daim,  any  legal 
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right  to  the  possession  of  the  goods 
after  H.'u  lien  was  satisfied :  but  that 
in  a  Court  of  Equity  such  transfer  to 
H,  would  be  treated  as  a  pledge  or 
mortgage  only,  and  therefore  fT.,  by 
his  attempted  stoppage  in  transitu,  ac- 
quired a  right  to  the  goods  in  equity, 
subject  to  f/.'s  lien  against  the  assign 
nees  of  L : — Held,  secondly,  that  fT., 
by  means  of  his  goods,  had  become 
surety  to  H.  for  Z.*s  debt,  and  had  a 
clear  equity  to  oblige  H,  to  pay  his 
debt  out  of  L.'s  own  goods  deposited 
with  him  in  ease  of  such  surety ;  and 
all  the  goods  both  of  W.  and  L.  hav- 
ing been  sold,  IV.  might  insist  on  the 
proceeds  of  L.'s  goods  being  appro- 
priated  to  payment  of  the  debt :  and, 
therefore,  that  W.  was  entitled  to 
have  all  the  proceeds  of  the  oil  paid 
over  to  him.  Re  the  Arbitration  be- 
tween WestzmthuB  and  Assignees  of 
Lapage  and  Co* :  and  between  Rogers 
and  Co.  and  the  same  Assignees,  5 
Barn.  &  Adol.  817. 

LIMITATIONS,  STATUTE  OF. 

See  Statute  of  Limitations. 

LORD  CHANCELLOR. 
See  also  Order  of  Lord    Chan- 
cellor. 

The  Lord  Chancellor's  jurisdic- 
tion to  annul  a  fiat  still  subsists.  Re 
Chambers,  1835.  4  Dea.  &  Chit. 
578. 

The  Lord  Chancellor  is  not  lia- 
ble to  an  action  in  respect  of  an  order 
of  commitment  made  by  him  in  bank- 
ruptcy, even  admitting  such  order  to 


have  been  irregular.  Dicas  v.  Lord 
Brougham  and  Vaux,  1  Moody  &  Rob. 
d09. 

LOCUS  STANDI. 

An  uncertificated  bankrupt  can- 
not petition  that  his  assignees  may  be 
ordered  to  account,  without  alleging 
that  his  estate  will  produce  a  surplus, 
after  paying  20s,  ih  the  pound.  Ex 
parte  and  re  RyUy,  1834.  4  Dea.  & 
Chit.  50. 

On  a  petition  to  stay  the  certifi- 
cate by  a  creditor,  at  whose  suit  the 
bankrupt  is  in  custody,  the  bankrupt 
must  be  discharged  before  the  peti- 
tion can  be  heard.  Ex  parte  Green^ 
re  Armitsteadf  1 834.  4  Dea.  &  Chit. 
112;  5.C.  2M.  &A.  81. 

A  creditor,  who  becomes  bank- 
rupt after  proving  his  debt,  may 
nevertheless  petition  to  stay  the  first 
bankrupt's  certificate,  if  the  assignees 
of  the  creditor  do  not  interfere.  Ex 
parte  Taj/lor^  re  Percival,  1834.  4 
Dea.  &  Ch.  125 ;  5.  C.  2  M.  &  A.  36. 

Although  a  fiat  is  fraudulently 
sued  out,  yet  a  creditor,  whose  debt 
is  impeachable  on  the  ground  of  usury, 
cannot  petition  to  supersde  it.  Ex 
parte  Jarman,  re  Theed,  1835.  4 
Dea.  &  Chit.  393  ;  5.  C.  2  M.  &  A. 
119. 

On  petition  to  stay  certificate,  it 
must  appear  from  the  petition  itself 
that  the  party  applying  is  a  creditor ; 
if  it  appear  merely  inferentially,  that  is 
sufficient :  if  it  merely  so  appear  from 
the  affidavits  in  support,  that  is  insuf- 
ficient ;  and  no  amendment  of  peti- 
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tion  to  stay  oertiBcate  aOowed.  Em 
parte  Robuuent  re  Case,  18^4,  4 
Dea.  &  Chic.  499. 

A  country  fiat  having  been  di- 
rected to  three  barritters,  under  the 
1  &  2  fFiU.  4.  c.  56.,  the  soticitor 
neglected  (on  account  of  the  expense) 
to  summon  one  of  them,  the  petitioner, 
who  throughout  evinced  his  willing- 
ness and  claimed  the  right  Co  attend. 
Held,  that  the  Court  had  jurisdiction, 
at  the  instance  of  the  barrister,  to 
interfere :  and  ordered  that  the  solici- 
tor should  summon  such  barrister  in 
fnture>  and  recompence  him  for  all 
fees  which  he  would  otherwise  have 
received.  Ex  parte  DougiasSf  4  Dea. 
&  Chit.  768 ;  S.  C.  S  M.  &  A.  218. 
This  is  followed  in  Es  parte  fFilliamSf 
2M.  &A.  616. 

Barrister  cannot  petition  to  have 
his  name  inserted  in  the  commission. 
Es  parte  Ward,  3  M.  &  A.  219,  n.; 
but  see  Ex  parte  DwgiasSf  4  O.  &  C. 
768;  2M.  &A.218, 

MAINTENANCE. 
See  BANKaupT's  Allowance  foe* 

MASTER  AND  SERVANT. 
A  commission  of  bmakrupt  does 
not  operate  as  a  dissolution  of  the 
contract  of  hiring  between  the  bank- 
rupt and  bis  clerk.  If  tlie  clerk,  be- 
ing hired  for  a  year,  continue  in  the 
bankrupt's  office  after  the  bank- 
ruptcy, and  then  in  the  middle  of  the 
year,  by  mutual  consent,  the  contract 
be  rescinded,  on  the  understanding 
that  the  clerk  is  to  be  paid  rateably 


for  his  services  during  the  eorrent 
year,  the  derk  is  not  barred  by  the 
certifioate  from  recovering  all  the 
wages  due  from  the  expiration  of  the 
year  last  beAire  the  commission  up 
to  the  time  of  rescinding,  no  part  of 
such  wages  being  provable  under  the 
oomniission.  The  provision  in  6  G. 
4.  0.  16.  s.  48.,  for  payment  of  clerks 
and  servants,  makes  no  diflferenee  in 
this  respect.  A  jury  may  infer  such 
an  undentaoding  from  the  clerk  hav- 
ii^  continued  after  the  Vankruplcy  io 
the  bankrapt'g  office  as  long  as  the 
bankrupt's  brother  reinained  there 
managing  the  business  (as  he  bsd 
also  done  for  a  month  before  the 
bankruptcy),  although,  in  fact,  there 
was  nothing  for' the  clerk  to  do  after 
the  bankruptcy.  Thomas  v.  WtUiams, 
1  Ad.  &  EI.  685. 

MESNE  PROFITS. 
See  iNTSRif EniAVB  Profits. 

MEETING  OF  CREDITORS. 
Before  an  assignee  applies  for 
leave  to  bid  at  the  sale  of  die  bsnk- 
rupt's  property,  he  must  call  a  meet- 
ing of  the  creditors,  for  the  purpose 
of  assenting  to,  or  diaaeoting  from, 
such  proposed  .  bidding.  Ex  parte 
Mdmeux,  re  BUgJd,  1855.  4  Dea. 
&  Ch.  460;  S.  C.  2  M.  &  A.  S45. 

MEMORANDUM  OF  DE- 
POSIT. 
A  letter  written  some  months 
after  the  deposit  of  deeds,  acknow- 
ledging the  purpose  for  which  they 


Mitiutes, 


INDEX. 


Mortgage^  ^. 


969 


ft 

were  deposited,  is  a  sufficient  me* 
morandum  in  writing-  to  entitle  an 
equitable  mortgagee  to  his  costs  out 
of  the  produce  of  the  sale.  Ex 
parte  Reynolds^  rt  Moore^  18S5.  4 
Dea.  &  Chit.  278 ;  5.  C.  2  M.  &  A. 
104. 

In  a  case  of  doubt,  and  where 
there  is  no  memorandum  4n  writing 
accompanying  the  deposit  of  deeds, 
the  Court  leans  against  the  deposit 
as  a  security  for  an  antecedent  debt, 
though  it  favours  it  in  regard  to  sub- 
sequent advances.  Ex  parte  Martin^ 
re  Cowderoy,  1835.  4  Dea.  &  Chit. 
457  ;  5.  e.  2  M.  &  A.  24S. 

MINUTES. 

See  V^EYiNo  Minute. 

MORTGAGE  &  MORTGAGEE. 

See  also  Equitable  Mortgage  — 
Equity  of  Redemption. 

On  the  sale  of  the  bankrupt's 
mortgaged  property,  the  Court,  in 
the  order  for  leave  to  bid,  will  not 
direct  that  the  mortgagee  shall  not 
be  required  to  make  any  deposit. 
Ex  parte  Tatkam,  re  Skeppari^  1 834. 
4  Dea.  &  Chit.  360  ;  S.  C.  1  M.  & 
A.  335. 

The  bankrupt  kept  an  account 
with  ^.,  B.^  &  C,  as  bankers,  who 
took  into  partnership  the  son  of  C. ; 
after  which  the  bankrupt  executed  a 
legal  mortgage  to  ^.,  B.^  &  C,  for 
securing  the  repayment  of  the  loan 
of  6000/.  Subsequently  to  this,  the 
bankrupt  addressed  a  letter  to  Messrs. 
A,^  B,f  &  C,  authorizing  them^  to 


consider  all  the  securities  they  then 
held  as  responsible  for  any  advanced 
made,  or  to  be  made  by  them  to  the 
bankrupt: — Held,  that  this  letter 
must  be  taken  to  have  been  addressed' 
by  the  bankrupt  to  the  four  part* 
ners,  and  amounted  to  an  equitable 
mortgage  to  the  four  of  the  previous 
legal  mortgage  to  the  three,  operat- 
ing as  a  security- for  all  the  advancer 
made  either  by  the  three  or  the  four 
partners.  Ex  parte  Parr,  re  Borron, 
1835.     4  Dea.  &  Chit.  426. 

In  a  ease  of  doubt,  and  where 
there  is  no  memorandum  in  writing 
accompanying  the  deposit  of  deeds^ 
the  Court  leans  against  the  deposit 
as  a  security  for  an  antecedent  debt^ 
though  it  favours  it  in  regard  to  sub- 
sequent advances.  Ex  parte  Martin, 
re  Cowdetoy,  1835.  4  Dea.  &  Chit. 
457  ;  5.  C.  2  M.  &  A.  243. 

Where  real  property  **  with  its 
appurtenances"  (without  other  evi- 
dence of  intention)  was  mortgaged 
by  the  owner  of  the  fee,  articles  of 
furniture^  as  rolling -maps,  affixed  be* 
fore  and  after  the  mortgage  to  the 
freehold,  aldiough  they  might  have 
been  removable  as  between  a  land- 
lord and  tenant,  and  although  he* 
continued  in  possession  up  to  the 
time  of  his  bankruptcy,  passed  by 
the  mortgage,  and  were  taken  out  of 
the  order  and  disposition  of  the  bank- 
rupt owner.  Whatever  is  affixed  to 
freehold  by  the  owner  of  the  inherit- 
ance is'to  be  considered  as  a  fixture 
till  severed  by  him ;  and  whether  so 
affixed  before  or  after  a  mortgage, 
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passes  absolutely  to  the  mortgagee. 
Ex  parte  Belcher,  4  Dea.  &  Chit.  703 ; 
/^.C.  2M.  &  A.  160. 

If  legal  mortgage  is  ordered  by 
the  Commissioners  to  be  sold,  the 
assignees  are  entitled  to  the  rents  to 
the  time  of  sale,  unless  the  mort- 
gagee makes  an  actual  entry^  or  gives 
notice  to  the  tenant  to  pay  the  rent 
to  him.  Ex  parte  Living,  re  Tombs, 
le  M.  &  A.  223. 

MOTION  GENERALLY. 

See  Ex  parte  Motiok. 

Where  k  party  wishes  an  essen- 
tial alteration  to  be  made  in  the  judg- 
ment of  the  Court,  as  pronounced 
on  a  former  hearing,  he  must  not 
apply  to  amend  the  minutes  of  the 
order,  but  must  petition  for  a  re- 
hearing. Ex  parte  Soper,  re  Salter, 
1835.  4  Dea.  &  Chit.  275  ;  5.  C. 
2  M.  &  A.  58. 

Petition  in  paper  of  day ;  mo- 
tion made,  on  notice,  that  it  might 
stand  over  to  amend,  by  adding  a 
party  respondent.  Party  moving 
must  pay  costs  of  all  parties  served 
with  notice ;  but  petition  not  being 
called  on,  without  costs  of  the  day. 
Ex  parte  Story,  re  Johnson,  1834. 
4  Dea.  &  Chit.  504. 

What  done  by. 

Substantial  variations  in  order 
cannot  be  effected  by  motion,  but 
only  on  petition  to  re-hear.  Ex 
parte  Soper,  re  Salter,  1835.  4  Dea. 
&  Chit.  569. 

Order  for  four-day  order,  to- 


wards commitment,  most  be  prayed 
by  petition,  not  motion,  and  certifi- 
cate of  Registrar  of  non-conilDrmity 
should  be  dated  the  very  day  of  the 
application  for  the  short  order.  Ex 
parte  Myers,  re  SudeUy  1835.  4  Dea. 
&  Chit.  579. 

Order  cannot  be  rescinded  on 
motion.    Re  Walker,  2  M.  &  A.  267. 


MOTION  OF  COURSE. 

See  also  Ex  parts  Motiov. 

Affidavits  referred  for  scandal 
on  motion  of  course.  Ex  parte  He- 
therington,  re  Glossop,  1833.  4  Dea. 
&  Chit.  217. 

Motion  to  confirm  report  as  to 
scandal  in  affidavits  is  a  motion  of 
course.  Ex  parte  Hetherington,  re 
Glossop,  1834.     4  Dea.  &  Chit.  223, 

MULTIFARIOUSNESS. 

Multifariousness  is  not  sufficient 
cause  for  the  absolute  dismissal  of  a 
petition;  aliter,  where  the  defect  is 
want  of  proper  parties.  Ex  parte 
Devas,  re  Kenton,  1834.  4  Dea.  & 
Chit.  366 ;  ^.  C.  1  M.  &  A.  420. 

NEGLECT. 

See  Laches. 

NOTICE. 
On  a  deposit  of  a  policy  of  as- 
surance by  way  of  equitable  mort- 
gage, the  onus  does  not  lie  on  the 
mortgagee,  to  show  that  notice  of 
the  deposit  was  given  to  the  office 
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before  the  act  of  bankruptcy,— but 
with  the  assiguees,  to  show  that  it 
was  not.  Ex  parte  and  re  Stevens^ 
1834.    4Dea.&  Chit.  117. 

A  bankrupt  deposits  with  the 
petitioner,  by  way  of  equitable  mort- 
gage, an  assignment,  which  had  been 
made  to  the  bankrupt,  of  a  rever- 
sionary interest  under  a  will ;  no 
notice  of  the  assignment  having  been 
given  to  the  executors  either  by  the 
bankrupt  or  by  the  petitioner :  — 
Held,  that  the  property  was  not 
within  the  order  and  disposition  of 
the  bankrupt  as  reputed  owner.  Es 
parte  Newton,  re  Goren,  1834.  4 
Dea.  &  Chit.  138  ;  S.C.2M.&  A. 
51. 

A  party,  to  whom  the  bankrupt 
had  assigned  a  policy  of  assurance, 
sends  an  agent  to  the  office  for  the 
purpose  of  paying  the  annual  pre- 
mium, who,  in  course  of  conversa- 
tion with  one  of  the  clerks  in  the 
office,  tells  him  of  the  policy  having 
been  so  assigned : — Held,  that  this 
was  not  sufficient  notice  to  the  in- 
surance office.  Ex  parte  Carbist  re 
Croggon,  1834.  4  Dea.  &  Chit.  354  ; 
S.  C.  1  M.  &  A.  693,  n. 

A  notice  to  produce  the  pro- 
ceedings must  be  served  on  the  as- 
signees, not  on  the  bankrupt.  Ex 
parte  and  re  Daly,  1834.  4  Dea.  & 
Chit.  364. 

The  bankrupt  being  one  of  the 
directors  of  a  life  assurance  office, 
deposits  a  policy  of  that  office  with 
his  bankers,  as  a  collateral  security 
for  advances^  one  of  the  bankers 
VOL,  rv. 


being  also  one  of  the  auditors  of  the 
assurance  office: — Held,  that  this 
was  sufficient  notice  to  the  office  of 
the  transfer  of  the  bankrupt's  in- 
terest in  the  policy,  to  prevent  the 
claim  of  reputed  ownership.  Ex 
parte  Wcathman,  re  Raikes,  1835.  4 
Dea.  &  Chit.  412 ;  ^.  C.  2  M.  &  A. 
364. 

Where  the  owner  of  shares  in 
an  insurance  company  transfers  them 
by  way  of  equitable  mortgage,  though 
be  does  not  observe  the  rules  of  the 
company  in  regard  to  the  mode  of 
transfer,  and  though  he  continues  to 
act  as  director  without  having  any 
other  shares  than  those  assigned  (the 
being  a  shareholder  to  a  certain  ex- 
tent alone  entitling  him  so  to  act) ;  yet 
if  the  transferree  gives  notice  to  the 
company  of  bis  mortgage,  and  the 
owner  becomes  bankrupt,  they  are 
taken  out  of  his  order  and  disposition ; 
especially  where  the  company  make 
entry  of  the  notice  in  their  books  in 
such  a  manner  as  to  evince  their 
knowledge  that  such  owner  could  not 
further  dispose  of  the  shares.  Bare 
notice  in  such  cases  seems  sufficient. 
Ex  parte  Masterman,  4  Dea.  &  Ch. 
751;  S.C.  2M.  &  A.  209. 

If  mortgagee  be  himself  the 
trustee  to  whom  notice  was  requisite, 
the  transaction  itself  is  notice  enough 
to  prevent  reputed  ownership.  Ex 
parte  Smart,  re  Holt,  2  M.  &  A.  60. 

If  legal  mortgage  is  ordered  by 
Commissioners  to  be  sold,  the  as- 
signees are  entitled  to  the  rents  to  the 
time  of  the  sale,  unless  the  mort- 
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gagM  naket  an  actual  entry,  or  gives 
notice  to  tenant  to  pay  rent  to  him. 
Ex  parte  Lhmgf  re  Tomks,  2  M.  & 
A.  223. 

To  assumpsit,  by  two  plaiati£&, 
for  goods  aold«  &c.,  defendant  plead- 
ed the  bankruptcy  of  one.  Repiica- 
tiott,  that,  before  the  bankruptcy,  the 
bankrupt  plaintiff  assigned  to  the 
other  aU  his  interest  in  the  debt,  and 
that  the  bankrupt  now  sued  only  as 
tnistee  for  his  co-plaintiff.  The 
Couft  was  of  opimon  that  the 
replicadon  was  bad«  for  not  stat- 
ing that  the  debtor  bad  had  notice  of 
the  supposed  assignment,  although 
the  defendant  had  pleaded  over  with- 
out alleging  the  want  of  notice.  But 
the  plaintiff  had  leave  to  amend. 
DeM  V.  Jame$,  1  Ad.  &  £L  809. 

Under  the  thirtieth  section  of 
the  involvent  IXebtors'  Act  (7  G.  4. 
e.  57.)  a  debt  due  to  the  insolvent 
will  pass  to  the  provisional  assignee, 
although  it  has  been  assigned  to  a 
third  party  before  the  insolvent's  im- 
prisonment, if  notice  of  such  assign- 
ment was  not  given  to  the  debtor 
before  such  imprisonment.  B^ck  v. 
Lee,  1  Ad.  &  £1.  804. 

To  an  action  by  the  assignees 
of  a  bankrupt  ship-owner  for  the 
freight  of  a  voyage  to  India,  accruing 
to  him  before  his  bankruptcy,  the 
defeadaatpleaded  that  the  ship-owner, 
before  Lis  bankruptcy,  assigned  by 
deed  the  freight  in  question  to  /.,  in 
trust  to  discbarge  a  debt  doe  from 
the  ship-owner  to  /.,  and  to  pay  the 
surplus,  if  any,  to  the  ship-owner; 


that  the  (iefendant  had  notice  of sudi 
assignment,  and  that  the  freight, 
which  was  not  sufficient  to  dischsrfe 
the  debt,  had  been  demanded  of  hiai 
by  /.: — Held,  a  good  bar  to  the  action. 
LeeUe  v.  Guiine,  1  Bing.  N.  C.  697. 

OFFICER  OF  COURT. 

Independently  of  the  provinoos 
in  the  acts  of  parliament^  the  Coeii 
of  Review  has  a  general  jurisdictioo 
to  refer  the  bill  of  any  solicttor  of 
that  Court  for  taxation.  Ex  parte 
Copekand,  re  Bumand,  1834.  4  Dm. 
&  Chit.  86. 

A  creditor  wlioae  debt  anses  oa 
a  lost  bill  of  exchange,  issues  a  6at, 
which  he  cannot  support,  in  conse- 
quence of  his  inability  to  prove  the 
loss  of  the  bill,  so  as  to  let  in  satis- 
factory evidence  of  its  eontenti;  upoo 
which  the  assignees  obtain  an  order, 
that  a  renewed  fiat  may  issue  oa  the 
debt  of  another  creditor : — Held,  that 
the  petitioning  creditor  under  the  new 
fiat  was  not  exonerated,  under  these 
circumstances,  from  making  (he  psy- 
ments  of  10/.  and  20L  to  tlie  Secre- 
tary of  Bankrupts  and  the  Accouataat 
General,  under  the  provisions  of  the 
4dth  and  46th  sections  of  Bankniptcj 
Court  Act.  Es  parte  Osborne,  rt 
Gunning,  183^.  4  Dea.  k  Chit,  m ; 
.S.C.  2M.&  A.  140. 

ONUS  PROBANDL 
•See  aUo  Evidence. 
The  rule  on  petitions  to  stay 
certificate  is,  that  the  party  (Ajeedog 
to  the  certificate,  must  himself  ms&e 
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out  a  case  to  stay  it ;  the  bankrupt  is 
not  bound  to  answer  mere  allegations 
founded  on  information  and  belief. 
Et  parte  Greokf  re  Armtstead^  1834. 
4  Dea.  &  Chit.  112  \  S.C.  %U.h 
A.  31. 

On  a  deposit  of  a  policy  of  as- 
surance by  way  of  equitable  mortgage, 
tbe  onus  does  not  lie  on  the  mort- 
gagee, to  show  that  notice  of  the  de- 
posit was  given  to  the  office  before  tbe 
act  of  bankruptcy,  but  with  tbe  as- 
signees, to  show  that  it  was  not.  Ex 
parte  and  re  Stevens,  1834.  4  Dea. 
&  Chit.  117. 


OPENING  FIAT. 
See  Fiat,  Opening. 

ORDER  OF  LORD  CHANCEL- 
LOR. 

An  order  of  the  Lord  Chancellor 
made  in  a  suit  brought  by  the  assig- 
nees, was,  on  their  application,  or- 
dered to  be  registered  in  the  Court  of 
Bankruptcy.  Ex  parte  iViltianu,  re 
WienhoU,  1 834.  4  Dea.  &  Chit.  110; 
S.  C.  1  M.  &  A.  689. 

ORDER  GENERALLY. 

See  also  Varying  Order — Rescind.- 
iNG  Order. 

Where  it  was  sworn  that  an  at- 
torney had  no  place  of  residence  in 
this  country,  an  order  niai  for  his  be- 
ing struck  off  the  roll,  was  permitted 


to  be  served  at  his  last  place  of  resi- 
dence. Ac  Mark,  1834.  4  Dea.  & 
Chit.  28.     See  U.  482. 

A  party  is  not  entitled  to  an  or- 
der on  his  petition,  on  the  default  of 
the  respondent's  appearance,  if  he  is 
not  prepared  with  an  affidavit  of  the 
service  of  the  petition,  notwithstand- 
ing the  respondent  has  given  an  un-* 
dertaking  to  appear.  Ex  parte  Kirk' 
aldy,  re  Holt,  1834.  4  Dea.  &  Chit. 
52. 

When  an  order  is  made  on  the 
hearing  of  a  petition,  that  a  party  shall 
pay  the  costs,  this  includes  the  costs 
of  an  affidavit  filed  by  the  other 
party,  although  it  was  not  read  on 
the  hearing  of  the  petition.  Ex  parte 
Sidebotkam,  re  Barrington,  1835.  4 
Dea.  &  Chit.  141 ;  S.  C.  nom.  Ex 
parte  and  re  Barrington,  2  M.  &  A. 

70 

The  Court  will  not  interfere  in 
making  an  order  for  the  sale  of  mort- 
gaged property,  where  the  circum- 
stances are  suspicious^  as  to  the  mort- 
gage being  a  fraudulent  preference. 
Ex  parte  Dewdney,  re  Davy,  1835.  4 
Dea.  &  Chit  181  ;  5.  C.  2  M.  &  A. 
72. 

An  executor  may  prove  against 
a  bankrupt  co-executor,  without  an 
order  for  that  purpose.  Ex  parte 
Courtney,  re  Dads,  1 835.  4  Dea.  & 
Chit.  456  ;  i^.  C.  2  M.  &  A.  227. 

Order  cannot  be  rescinded  on 
motion.     Re  Walker,  2  M.  &  A.  267. 

Where  all  is  regular,  tbe  four- 
day  order  to  pay,  &c.,  or  stand  com- 
382 
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nutted,  is  of  course  at  the  office.    Ex 
parte  and  re  Smith,  2  M.  &  A.  213. 

OUTLAWRY. 
A  party  outlawed  on  civil  pro- 
cess, after  judgment,  and  on  bis  {peti- 
tion subsequently  made  to  the  Insol- 
vent Debtors*  Court,  adjudged  to  be 
discharged,  is  not  entitled  to  a  re- 
versal of  the  outlawry,  though  the 
debt  on  which  the  outlawry  is  founded 
be  included  in  his  schedule.  Dickson 
V.  Baker,  I  Ad.  &  El.  B5S. 

PARTICULARS  OF  SALE. 
Specific  performance  of  sale 
under  Lord  Loughborough's  Order 
decreed  by  this  Court,  although  the 
following  objections  were  urged :  viz. 
1st.  That  particulars  of  sale  did  not 
state  that  sale  took  place  under  order 
of  Court;  it  appearing  that  purchaser 
roust  have  known  the  fact  that  it  was 
80.  ^d.  That  a  third  mortgagee  of 
equity  of  redemption  and  an  assignee 
on  prior  insolvency  of  bankrupt  were 
not  parties.  Sd,  Though  the  peti- 
tioning creditor's  debt  on  which  this 
fiat  was  founded  was  contained  in  the 
schedule  in  prior  insolvency;  espe- 
cially as  the  purchaser  was  presumed 
to  have  known  of  all  the  objections 
to  the  title,  and  was  held  to  have 
waived  them  by  granting  a  lease  of 
the. premises  purchased  by  him  be- 
fore the  title  to  him  was  completed. 
Qucere,  whether  this  Court  hss  juris- 
diction to  direct  specific  performance 
of  contract  for  purchase  of  bankrupt's 
property,  where  the  purchaser  did 


not  know,  and  had  no  means  of  knovr- 
ing,  that  the  sale  took  place  under 
order  of  this  Court  or  of  Commis- 
sioners? Ex  ftarte  Sidehotkamy  4 
Dea.  &  Ch.  693;  ^.  C-  2  M.  &  A. 

ue. 

PARTIES. 

Multifariousness  is  not  sufficient 
cause  for  the  absolute  dismissal  of  a 
petition ;  a/tfer,  where  the  defect  is 
want  of  proper  parties.  Ex  parte 
Detas,  re  Kenton,  1834.  4  Dea.  k 
Chit.  366 ;  S.  C.  I  M.  &  A.  420. 

A.&B,y  partners,  were  solicitors 
to  the  commission.  More  than  six 
years  back  they  received  various 
sums  of  money  on  account  of  the 
estate,  having  a  set-off  in  respect  of 
their  bill  of  costs,  but  which  bill  they 
did  not  deliver  to  the  assignee  till 
within  six  years.  Beyond  the  six 
years  A.  &  B.  (upon  an  agreement 
that  A,  should  pay  all  the  debts)  dis- 
solved partnership,  and  the  assignee, 
with  knowledge  of  this  fact,  continued 
to  employ  A.  alone  as  the  solicitor 
for  the  commission,  and  no  attempt 
was  made  to  charge  B.  with  the  mo- 
nies received  by  A.  &  B.  till  very 
lately,  viz.  when  an  official  assignee 
was  appointed.  Nor  had  B,  ever  ac- 
knowledged any  liability  to  account : 
— Held,  first,  that,  as  between  B. 
and  the  creditors,  neither  the  statute 
of  limitations,  nor  laches,  nor  other 
conduct  of  the  assignee,  would  operate 
as  a  bar,  A.  &  B.  being  solicitors  to 
the  commission.  But,  secondly,  that 
as  the  assignee  was  able  to  recoup 
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the  estate,  he  could  not,  under  such 
circumstances  of  conduct  on  his  part, 
call  on  B,  to  account.  A,  had  be- 
come bankrupt ;  semble,  nevertheless, 
that  he  or  his  assignees  were  neces- 
sary parties.  Ex  parte  GoiUdj  re 
Robertson,  1834.  4  Dea.  &  Chit. 
547. 

Specific  performance  of  sale  un- 
der Lord  Loughborough's  Order  de- 
creed by  this  Court,  although  the  fol- 
lowing objections  were  urged:  viz. 
1st.  That  particulars  of  sale  did  not 
state  that  sale  took  place  under  order 
of  Court ;  it  appearing  that  purchaser 
must  have  known  the  fact  that  it  was 
so.     2d.  That  a  third  mortgagee  of 
equity  of  redemption  and  an  assignee 
on  prior  insolvency  of  bankrupt,  were 
not  parties.     3d.  Though  the  peti- 
tioning creditor's  debt  on  which  this 
fiat  was  founded  was  contained  in  the 
schedule  in  prior  insolvency ;  espe- 
cially as  the  purchaser  was  presumed 
to  have  known  of  all  the  objections 
to  the  title,  and  was  held  to  have 
waived  them  by  granting  a  lease  of 
the  premises  purchased  by  him  be- 
fore the  title  to  him  was  completed. 
QucerCf  whether  this  Court  has  juris- 
diction to  direct  specific  performance 
of  contract  of  purchase  of  bankrupt's 
property,  where  the  purchaser  did 
not  know,  and  liad  no  means  of  know- 
ing, that  the  sale  took  place  under 
order  of  this  Court  or  of  Commis- 
sioners?     Ex  parte   Sidebothamy   4 
Dea.  &  Chit.  693  ;  S.C.  2M.&  A. 
146. 

It  was  deposed,  that  two  out  of 


three  provisional  syndics  may,  by 
the  law  of  France,  sue  to  recover 
debts  due  to  the  bankrupt,  and  with- 
out the  previous  authority  of  the 
Juge  Commissaire : — Held,  that  they 
may  so  sue  in  this  country,  unless 
the  French  law  be  shown  to  be  con^ 
trary : — Held  also,  that  the  act  of 
the  two  syndics  sufficiently  implied 
the  absence  or  want  of  consent  of 
the  third,  without  showing  his  absence 
or  want  of  consent.  The  declaration 
averred,  that  a  party,  a  Frenchman, 
was  a  bankrupt.  The  evidence  was, 
that  he  was  only  '*  en  etat  de  faillit^" 
or  insolvent :—  Held  no  variance,  as 
the  English  '*  bankrupt*  does  not  ap- 
pear identical  with  the  French  *<  ban- 
queroute."  Alteon  v.  Furnival,  4  Tyr, 
751  :  S.C.I  Crom.  M.  &  R.  277. 

PARTNERS,  PARTNERSHIP 
AND  PARTNERSHIP 
ACCOUNTS. 
See  also  Joint   Stock   Company — 
Substitution  of  Debtor. 
A,  deposits  with  B.,  as  a  security 
for  the  repayment  of  a  loan  of  money, 
the  attested  copy  of  the  lease  of  a 
coal  mine  granted  to  A.  and  four  other 
persons,  as  tenants  in  common.    The 
mine  was  worked  by  them  according 
to  the  stipulations  of  certain  articles 
of  partnership,  which  contained  a  pro- 
viso, that  if  any  one  partner  wished  to 
dispose  of  his  share  the  others  should 
have  a  right  of  preemption  : — Held, 
(Sir  /.  Cross  dissent,,)  that  the  usual 
order  could  not  be  made  for  the  sale 
of  A»'s  share  in  this  property,  as  in 
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tlie  ordinary  case  of  an  equitable 
mortgage,  it  being  necessary  that  the 
partnership  accounts  should  first  be 
taken,  for  the  purpose  of  ascertaining 
A,^%  share  in  the  property,  which  this 
Court  had  no  jurisdiction  to  do,  the 
other  partners  not  being  before  the 
Court.  Ex  parte  BroaeUfent,  re  Bar- 
ron, 1834.  4Dea.  &Cb.  3;  S.C. 
1  M.  &  A.  635. 

A;  B.,  &  C,  agree  to  dissolve 
their  partnership,  and  that  A.  shall 
receive  550/.  in  discharge  of  bis  share 
in  the  concern,  of  which  50/.  was 
agreed  to  be  paid  at  the  date  of  the 
agreement,  and  the  remaining  500/. 
by  five  several  bills  payable  at  future 
dates.  Separate  fiats  are  subse- 
quently issued  against  A.^  B,,  &  C. ; 
and  the  stock  and  effects  whidi  origi- 
nally belonged  to  the  firm  of  the 
three  are  taken  possession  of  and 
sold  by  the  assignee,  under  the  sepa- 
rate fiat  against  B,  Held,  that  the 
agreement  of  the  dissolution  of  the 
partnership  was  executed,  and  not 
executory ;  and  that  the  joint  cre- 
ditors of  ^.,  B.,  &  C,  had  no  lien  on 
such  stock  and  effects  for  the  pay- 
ment of  the  debts  owing  to  them  at 
the  time  of  A.'s  retiring  from  the 
partnership.  Ex  parte  Clarkson,  re 
Feary  4  Dea.  &  Ch.  56 ;  S.C.  2  M. 
&A.  4. 

By  the  rules  of  an  Insurance 
Company,  no  person,  except  a  di- 
rector, was  permitted  to  hold  more 
than  two  shares  in  his  own  name; 
but  no  rule  prevented  a  person  from 
being  beneficially  entitled   to  more 


than  two  shares,  by  holding  them  in 
the  name  of  another  party.  The 
petitioner,  who  was  already  the  holder 
of  two  shares,  having  purchased  two 
other  shares,  caused  them  to  be 
entered  in  the  name  of  the  bankrupt 
in  the  Company's  books,  with  ibe 
knowledge  of  one  of  the  directon 
and  the  actuary.  The  bankrupt 
signed  a  declaration  of  trust,  that  be 
held  the  shares  as  trustee  for  the  peti- 
tioner.  but  no  notice  of  the  trust  was 
taken  in  the  books  of  the  Company; 
and  he  continued  to  receive  the  divi* 
dends  on  the  shares,  accounting  for 
them  from  time  to  time  to  the  peti- 
tioner, up  to  the  period  of  his  badL- 
ruptcy,  when  the  shares  were  still 
standing  in  his  name.  Held,  that  tbe 
shares  did  not  pass  to  his  assignees, 
as  being  in  his  order  and  disposidoa 
at  the  time  of  his  bankruptcy.  Ex 
parte  Walkins,  re  Kidder,  1834.  4 
Dea.  &  Ch.  87 ;  5.  C.  1  M.  &  A.  689. 
By  a  clause  in  the  deed  of  settle- 
ment of  a  banking  company,  it  was 
stipulated  that  the  company  should 
have  a  lien  on  the  share  of  such  pro- 
prietors as  were  customers  and  in- 
debted to  the  bank,  and  that  no  share 
should  be  transferred  without  the 
consent  of  the  directors;  and  an 
abstract  of  these  provisions  was  in- 
dorsed on  the  certificate  of  the  share 
held  by  each  proprietor.  The  bank- 
rupt, at  tbe  time  of  his  bankrvptcy, 
was  the  owner  of  thirty  of  these 
shares,  and  had  in  his  possession  tbe 
certificates  of  ownership  thus  indorsed, 
being  then  largely  indebted  lo  tbe 
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bank  for  advances : — Held,  that  these 
shares  did  not  pass  to  his  assignee 
under  tlie  clause  of  reputed  owner- 
ship in  the  Bankrupt  Act,  so  as  to 
defeat  tlie  lien  of  the  bank,  which  had 
been  provided  for  in  the  deed.  Ex 
parte  Plant,  re  Butterworth,  18S5.  4 
Dea.  &  Ch.  160. 

Proof  cannot  be  made  by  the 
joint  estate  against  the  separate  es- 
tate, except  in  the  ease  of  a  fraudulent 
abstraction  from  joint  funds  by  one 
of  the  partners ;  and  not  then,  if  there 
had  been  any  waiver  of  the  tortious 
act  by  the  other  partner,  so  as  to  re« 
dace  it  to  a  matter  of  contract.  Ex 
parte  Turner,  re  Mackenzie,  18S3. 
4  Dea.  &  Chit.  169  ;  S.C.  iM.Si; 
A.  54. 

The  bankrupt  kept  an  account 
with  ^.,  B,  Be  C,  as  bankers,  who  af- 
terwards took  into  partnership  the 
son  of  C, :  after  which,  the  bankrupt 
executed  a  legal  mortgage  to  A.,  B, 
&  C.  for  securing  the  repayment  of 
llie  loan  of  6000/.  Subsequently  to 
this,  the  bankrupt  addressed  a  letter 
to  Measrs.  J,,  £.  &  Co.,  authorizing 
then)  to  consider  all  the  securities 
diey  then  held  as  responsible  for  any 
advances  made,  or  to  be  made,  by 
them  to  the  bankrupt : — Held,  that 
this  letter  must  be  taken  to  have  been 
addressed  by  the  bankrupt  to  the 
four  partners,  and  amounted  to  an 
equitable  mortgage  to  the  four,  of 
the  previous  legal  mortgage  to  the 
three,  operating  as  a  security  for  all 
the  advances  made  either  by  the 
three  or  the  four  partners.   Ex  parte 


Parr,  re  Borron,  1835.     4  Dea.  & 
Chit.  426. 

A  former  partner,  there  being 
partnership  debts  unpaid,  cannot  pe- 
tition to  prove  the  balance  of  ac- 
counts :  i  fortiori  not  to  stay  certifi- 
cate.    £x  parte  Robinson,  re  Case, 

1834.  4  Dea.  &  Chit.  499. 

On  the  formation  of  a  partnership 
between  A.  and  B.,  A.  lends  to  B,, 
iB.'s  proportion  of  the  capital,  and  A, 
is  to  receive  it  again,  and  interest 
thereon^  out  of  B,*s  share  of  the  pro- 
6ts.  B.  assigns  property  to  C.  io 
trust  to  secure  to  A,  the  money  lent 
by  him,  and  covenants  to  pay  C.  the 
amount.  After  an  act  of  bankruptcy 
by  B.,  known  to  A,^  A,  files  a  bill  for 
a  dissolution  and  account  of  partner- 
ship and  for  payment  of  the  debt : — 
Held,  that  A.  and  C.  could  not,  after 
such  election,  sue  out  a  fiat  against 
B,  founded  on  that  debt,  A»  having 
elected  his  renic<Iy  and  treated  the 
debt  as  mixed  up  with  the  partnership 
accounts.  Ex  parte  and  re  Gray,  4 
Dea.  &  Chit.  778  ;  5.  C.  2  M.  &  A. 
283. 

PAYMENT. 
See  also  Protected  Contracts,  &c. 
Although  the  petitioning  cre- 
ditor is  not  entitled  to  an  order  on 
the  assignees  to  pay  the  amount  of 
his  costs,  before  they  have  received 
money  under  the  fiat,  he  is  neverthe- 
less entitled  to  an  inquiry,  whether 
any  assets  have  been  received  by  the 
assignees.   Ex  parte  Abrum,  re  Dunna, 

1835.  4Dea.  &Ch.  401. 
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Where  the  petitioning  creditor's 
bill,  after^being  taxed  by  the  Com- 
missioners, had  been  paid,  and  the 
assignees'  accounts  had  been  audited, 
for  the  space  of  six  years,  the  Court 
refused  to  order  a  retaxation  of  it  by 
the  Registrar.  Ex  parte  Christtfy  re 
Barrow,  1835.     4  Dea.  &  Ch.  414. 

PAYMENT  INTO  COURT. 
On  a  petition  for  a  supersedeas, 
with  consent  of  creditors,  where  one 
of  the  creditors  could  not  be  found, 
an  order  was  made  for  the  super- 
sedeas, the  petitioner  undertaking  to 
pay  into  Court  the  amount  of  the 
debt  of  the  outstanding  creditor.  Ex 
parte  and  re  Crowther,  1834.  4  Dea. 
&  Ch.  31. 

Order  of  committal  for  dis- 
obedience to  order  to  pay  into  Court, 
will  not  be  stayed  under  any  circum- 
stances, unless  party  has  paid  the 
money  in,  or  is  ready  to  do  so.  Ex 
parte  Birkett,  re  Fox ;  Ex  parte  and 
re  Fox,  1834.     4  Dea.  &  Ch.  503. 

PETITION. 
See    aUo    Cross    Petition — Bank- 
rupt's   Certificate  —  Transfer 
of  Petition. 

fFho  may,  and  what  done  by. 
Where  a  party  purchases  of  a 
creditor  all  his  right  to  the  dividends 
and  interest  on  his  proof,  iemble,  that 
such  party  cannot  proceed  against  the 
assignees  by  petition  for  an  order  to 
pay  to  him  the  dividends  on  the  proof, 
but   must   be   left    to  the  ordinary 


means  of  enforcing  the  contract  by 
action  at  law,  or  suit  in  equity.  Ex 
parte  Richards,  re  Trevor,  1835.  4 
Dea.  &  Ch.  190. 

Where  a  party  wishes  an  essen- 
tial alteration  to  be  made  in  the  jodg'* 
ment  of  the  Court,  as  pronounced  on 
a  former  hearing,  he  must  not  apply 
to  amend  the  minutes  of  the  order, 
but  must  petition  for  a  rehearing. 
Ex  parte  Soper,  re  Salter,  1835.  4 
Dea.  Si  Ch.  275  ;  S.  C.  2  M.  &  A. 
58. 

The  Court  has  a  general  juris- 
diction to  entertain  questions  on  the 
legality  of  commitment  by  Com- 
missioners upon  petition,  without  hs* 
beas  corpus,  and  without  the  warrant 
of  commitment  being  before  it ;  espe- 
cially where  the  objections  to  the 
committal  would  not  appear  on  the 
face  of  the  warrant.  DubU.  Sir  J. 
Crou,  as  to  the  production  of  the 
warrant.  Qvare,  whether  this  Coort 
has  any  jurisdiction  to  issue  the  wik 
of  habeas  corpus  ?  Ex  parte  and  it 
Jones,  1834.     4  Dea.  &  Chit.  536. 

Substantial  variations  in  order 
cannot  be  effected  by  motion,  but 
only  on  petition  to  rehear.  Ex  parte 
Soper,  re  Salter,  1 835.  4  Dea.  &  Cb. 
569. 

Order  for  four-day  order,  to- 
wards commitment,  must  be  prayed 
by  petition  not  motion,  and  certificate 
of  Registrar  of  non-conformity,  should 
be  dated  the  very  day  of  the  applica- 
tion for  the  short  order.  Ex  parte 
Myers,  re  SudeU,  1835.  4  Dea.  &' 
Ch..  579. 
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A  country  fiat  having  been  di* 
reeled  to  three  barristers,  under  the 

1  &  2  fFiU.  4.  c.  56.,  the  solicitor 
neglected  (on  account  of  the  expense) 
to  summon  one  of  them,  the  peti- 
tioner, who  throughout  evinced  his 
willingness  and  claimed  the  right  to 
attend  : — Held,  that  the  Court  had 
jurisdiction  at  the  instance  of  the 
barrister  to  interfere :  and  ordered 
that  the  solicitor  should  summon 
such  barrister  in  future,  and  recom- 
pence  him  for  all  fees  which  he  would 
otherwise  have  received.  £r  parte 
Douglass,  4  Dea.  &  Ch.  768 ;  S,  C. 

2  M.  &  A.  218.  This  is  followed 
in  Ex  parte  JVilUams,  2  M.  &  A. 
616. 

Form  of. 

Where  the  amount  of  a  bill 
appears,  on  the  face  of  it,  to  be  ex- 
cessive, objectionable  items  need  not 
be  pointed  out,  on  an  application  by 
a  creditor  to  have  it  taxed.  Ex  parte 
Copeland,  re  Burnand,  1 834.  4  Dea. 
&  Ch.  86. 

Costs  are  always  given  against 
any  party  appearing  on  a  petition,who 
endeavours  to  support  a  case  of  fraud, 
whether  the  costs  are  prayed  or  not. 
Ex  parte  Taylor,  re  Percival,  1834. 
4  Dea.  &  Chit.  U5 ;  S.  C.  2  M.  & 
A.  36. 

Multifariousness  is  not  sufficient 
cause  for  the  absolute  dismissal  of  a 
petition;  alUer,  where  the  defect  is 
want  of  proper  parties.  Ex  parte 
Devas,  re  Kenton,  1834.  4  Dea.  & 
Ch.  366 ;  iS.  C.  1  M.  &  A.  420. 


Where  an  assignee  applies  to 
have  a  solicitor's  bill  taxed,  for  busi*- 
ness  done  before  the  choice  of  assig- 
nees, which  is  not  included  in  the  bill 
taxed  by  the  Commissioners,  the  peti- 
tion should  state  the  nature  of  the 
business,  and  when  it  was  done,  and 
the  proceedings  should  also  be  in 
Court.  Ex  parte  Cass,  re  Rivers, 
1835.  4  Dea.  &  Ch.  273;  S.  C.  2 
M.  &  A.  170.  See  this  case  on  a 
subsequent  occasion,  id. 

On  petition  to  prove  and  stay 
certificate,  it  is  notnecessary  to  charge 
directly  what  debt  was  tendered  for 
proof  to  the  Commissioner,  or  when 
it  was  rejected.  Ex  parte  Robinson, 
re  Case,  1834.     4  Dea.  &  Ch.  499. 

On  petition  to  stay  certificate,  it 
must  appear  from  the  petition  itself 
that  the  party  applying  is  a  creditor ; 
if  it  appear  merely  inferentially,  that 
is  sufficient ;  if  it  merely  so  appear 
from  the  affidavits  in  support,  that  is 
insufficient;  and  no  amendment  of 
petition  to  stay  certificate  allowed. 
Ex  parte  Robinson,  re  Case,  1834.  4 
Dea.  &  Ch.  499. 

Ex  parte. 
See  also  Ex  parte  Motions,  &c. 
Application  for  warrant  of  com- 
mitment for  disobedience  of  a  four- 
day  order  is  ex  parte,  and  quite  of 
course.  Ex  parte  Hunt,  re  Fox,  1 834. 
4  Dea.  &  Ch.  503. 

Dismissal  of. 
Multifariousness  is  not  sufficient 
cause  for  the  absolute  dismissal  of  « 
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petitioD ;  aliterf  where  the  defect  is 
want  of  proper  parties.  Ex  parte 
DetMU,  re  Kenton^  1834.  4  Dea.  & 
Ch.  366 ;  iS.  C.  1  M.  &  A.  420. 

Adiowndng  and  Adjourning, 
A  crow-petition  by  the  bank- 
rupt for  allowance  of  the  certificate, 
will  not  be  advanced  on  motion  of 
course,  pending  the  reference  for 
scandal,  of  affidavits  filed  in  answer 
to  the  petition  to  stay  the  certificate, 
OD  the  ground  that  the  latter  petition 
wai  improperly  served.  Ex  parte 
Hetkerington,  re  Glouopt  1833.  4 
Dea.  Sc  Ch.  217. 

Where  no  sufficient  advantage 
will  be  gained  by  a  vivi  voce  exami- 
nation, the  Court  will  not,  after  a 
petition  has  been  opened,  and  the 
petitioner  has  filed  affidavits  in  reply, 
order  the  petition  to  stand  over>  on 
his  application  for  that  purpose.  Ex 
parte  JarmoHy  re  Tkeed^  1835.  4  Dea. 
^  Chit.  393 ;  S,C,St}A.&  A.  119. 

Where  petitioner  files  no  affi- 
davits in  sni^KHt,  but  two  days  be- 
fore hearing  served  notice  to  exa- 
mine witnesses  on  respondent  20 
miles  from  London,  Court  refused 
application  of  respondent  to  postpone 
hearing,  so  aa  to  procure  witnesses 
in  answer,  till  after  petitioners'  wit- 
netaea  were  examined.  Ex  parte 
and  re  Lavender^  1834.  4  Dea.  & 
Chit.  485. 

Petition  in  paper  of  day,  motion 
made,  on  notice*  that  it  might  stand 
over  to  amend,  by  adding  a  party 
respondent.    Party  moving  must  pay 


costs  of  all  parties  served  with  notice; 
but  petition  not  being  called  on,  with* 
out  costs  of  the  day.  Ex  parte 
Story,  re  Johnson^  1834.  4  Dea.  & 
Ch.  504. 

Petition  not  to  stand  over  to 
answer  affidavits  when  there  is  laches. 
Ex  parte  Sidebotkamt  re  Barrrngtofi, 
2  M.  &  A.  79. 

S^rttce* 
See  also  Sbrvice. 

A  cross-petition  by  the  bank- 
rupt for  allowance  of  the  certificate, 
will  not  be  advanced  on  motioo  of 
course,  pending  the  reference  for 
scandal,  of  affidavits  filed  in  answer 
to  the  petition  to  stay  the  certificate, 
on  the  ground  that  the  latter  petition 
was  improperly  served.  Ex  parte 
Hetheritigton^  re  Glounp^  1893.  4 
Dea.  &  Ch.  217. 

As  A  general  rule,  a  petition  to 
stay  certificate  must  be  served  oq 
bankrupt  two  clear  days  before  the 
day  for  which  it  is  answered*  But 
where  a  petition  to  stay  certificate 
was  answered  for  the  9th  December, 
and  on  the  7th  the  bankrupt's  solicitor 
requested  the  petitioner's  aoliciuir  to 
postpone  the  hearing  of  the  petition 
for  a  week,  and  undertook  to  serve  it 
on  the  bankrupt:  sembltf  the  bank- 
rupt could  not  avail  himself  of  the 
objection  to  service.  Ex  parte  He- 
tkerington,  re  Gloisop^  1833.  4  Dea. 
&  Ch.  218 ;  5.  C.  1  M.  &  A.  607. 

Service  of  petition  to  slay  cer- 
tificate not  properly  supported,  where 
affidavit   merely  states  inability  to 
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serve  bankrupt  personally,  but  that 
bankrupt's  solicitor  bad  acknowledged 
bankrupt  to  be  fully  aware  of  petition 
and  its  nature.  Ex  parte  Levy,  re 
Ghswp,  1835.     4  Dea.  &  Ch.  ^24. 

If  Commissioners  certify  that  a 
consolidation  will  be  beneficial,  the 
assignees  need  not  be  served.  Ex 
parte  Smith,  re  Shaw,  2  M.  &  A.  60. 

If  a  fiat  is  impounded  on  the 
application  of  A.,  a  petition  for  its 
delivery  out  presented  by  B,  must  be 
served  on  A.  Ex  parte  Martin,  re 
Kenton,  2  M.  &  A.  29.1. 

On  petition  to  annul  on  consent, 
under  6  Geo,  4.  c.  16.  ss.  133,  134., 
the  assignees  must  be  served.  Es 
parte  and  re  Race,  S  M.  &  A.  242. 

To  Annul  and  Supersede^ 

See  aUo  Fiat,  Annullino. 

Upon  bankrupt's  petition  to  su- 
persede, depositions  of  trading  and 
act  of  bankruptcy  read  in  Court,  so 
as  to  give  him  an  opportunity  of 
answering  them.  Ex  parte  and  re 
Lavender,  1834.  4  Dea.  k,  Chit. 
486« 

The  Court  will  in  general  re- 
)>ear  petitions  and  rescind  former 
orders,  upon  fresh  evidence  ten- 
dered, but  not  where  such  orders  are 
made  upon  petitions  to  stay  certifi- 
cate, or  to  supersede  or  annul  fiats. 
Ex  parte  and  re  Lavender,  1835.  4 
Dea.  &  Chit.  497. 

Where  the  bankrupt  vexatiously 
petitions  to  supersede  for  want  of  an 
9Ct  of  bankruptcy,  which  he  was 
«vi4ontly  aware  of  having  committed* 


the  petition  was  dismissed  with  costs. 
Ex  parte  3nd.  re  Thompson,  1834.  4 
Dea.  &  Chit.  534. 

Trustee,  under  deed  of  trust,  by 
a  former  petition,  upholding  the  trust 
and  praying  to  annul  fiat,  and  failing, 
but  consenting  to  have  the  account 
against  him  taken  on  that  petition  by 
reference,  ordered  to  pay  costs  of  that 
petition,  and  to  pay  balance  in  his 
hands,  under  trust-deed,  to  assignees, 
with  interest  at  4/.  per  cent,  from 
date  of  order  of  reference,  although 
there  was  no  evidence  of  interest 
having  been  made.  Costs  of  refer- 
ence to  be  paid  by  estate.  Ex  parte 
Harding,  4  Dea.  &  Ch.  793. 

On  petition  to  annul  on  consent 
under  6  G.  4.  c.  16.  ss.  133,  134., 
the  assignees  roust  be  served.  Ex 
parte  and  re  Race,  2  M.  &  A.  242. 

To  Expunge. 

See  aUo  Pboof,  Ezfunoino. 

On  petition  by  assignees  to  ex- 
punge a  proof,  the  examination  of  the 
bankrupt  before  the  Commissioner, 
taken  at  the  time  the  proof  was  ad- 
nutted,  is  receivable  in  evidence.  Ejc 
parte  Freeman,  re  Clay,  1835.  4 
Dea.  &  Chit.  404. 

To  Re^hear. 
See  also  Re-hearing. 
The  Court  will  not  vary  the 
minutes  of  a  former  order,  which 
has  been  pronounced  more  than  three 
months,  except  on  a  petition  for  re- 
bearing.  Ex  parte  WiUon,  re  Butter- 
worth,  1885.    4  Dea.  &  Chit.  156. 
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PETITIONING  CREDITOR. 

Although  the  petitioning  creditor 
is  not  entitled  to  an  order  on  the  as- 
signees to  pay  the  amount  of  his 
costs  before  they  have  received 
money  under  the  fiat ;  he  is  never- 
theless entitled  to  an  inquiry  whe- 
ther any  assets  have  been  received 
by  the  assignees.  Ex  parte  Abram, 
re  Dunna,  1835.  4  Dea.  &  Chit. 
401. 

On  a  petition  for  the  substitu- 
tion of  a  debt  in  lieu  of  the  petition- 
ing creditor's  debt,  under  the  6  G.  4. 
c.  16.  s.  18.,  the  costs  of  the  pro- 
ceeding must  be  paid  by  the  peti- 
tioning creditor,  and  not  out  of  the 
bankrupt's  estate.  £x  parte  Hayne, 
re  Jacobs,  1835.  4  Dea.  &  Chit. 
403. 

Where  time  for  opening  town 
fiat  is  nearly  run  out,  Court  will  not, 
at  instance  of  petitioning  creditor, 
supersede  it,  and  issue  a  country  fiat 
for  alleged  convenience  of  creditors. 
JEx  parte  Bell,  re  Riley,  1834.  4 
Dea.  &  Ch.  481. 

The  petitioning  creditor  issued 
the  fiat  on  a  debt  of  700/.,  but  the 
greater  part  being  contracted  during 
the  bankrupt's  minority,  and  not  for 
necessaries,  the  debt  was  reduced 
below  100/.^  and  was  therefore  in- 
sufficient to  support  tl)e  fiat.  But 
the  petitioning  creditor  had  also  ac- 
cepted bills  for  the  accommodation 
of  the  bankrupt,  which  having  been 
indorsed  by  the  bankrupt  to  A.,  A. 
proved  them  under  the  fiat.  The 
petitioning  creditor  subsequently  paid 


these  bills  : — Held  that,  on  indem- 
nifying A.,  and  on  presenting  a  peti- 
tion in  the  name  of  A.  for  that  pur- 
pose, the  petitioning  creditor  was 
entitled,  under  the  6G.  4.  c.  16.  ss. 
18  &  52,  as  a  surety  payii^  the 
debt,  to  substitute  the  debt  so  proved 
on  the  bills  by  A.  for  the  original 
petitioning  creditor's  debt,  so  as  to 
support  tlie  fiat  notwithstanding  the 
words  "  any  other  creditor,"  in  the 
1 8th  section.  £x  partt  and  re  Ro- 
gers, 1835.  4  Dea.  &  Chit.  623; 
S.  C.2M.&  A.  153. 

The  fees  payable  under  1  &  2 
IFiU.  4.  c.  56.  ss.  45  &  46.  to  die 
secretary  of  bankrupts,  not  dispensed 
with  where  a  country  fiat  was  annulled 
because  Commissioners  declined  to 
act,  and  a  new  fiat  was  proposed  to 
be  taken  out  in  London  in  lieu  of  iL 
In  re  WiUman,  4  Dea.  &  Chit.  810 ; 
S.  C.2M.&  A.  292. 

« 

The  declarations  of  the  petition- 
ing creditor  (since  dead)  made  aAer 
the  commission,  are  not  evidence 
against  the  assignees,  in  an  issue  to 
try  whether  the  commission  was  con- 
certed between  the  petitioning  cre- 
ditor, the  bankrupt,  and  the  attorney. 
Harwood  v.  Keys,  1  Moody  &  Rob. 
204. 

If  trader  take  the  benefit  of  the 
Insolvent  Act,  a  creditor,  whose  debt 
is  inserted  in  the  schedule,  may  after- 
wards issue  a  fit  on  that  debt  against 
the  trader.  Ex  parte  and  re  Bar- 
rington,  2  M.  &  A.  255. 

New  fiat  issued  on  petition  of 
same  petitioning  creditor  before  time 
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for  opening  had  expired,  he  having 
been  unable  to  prove  act  of  bank- 
ruptcy before,  but  one  having  been 
since  committed.  Ex  parte  Llewellyn 
re  fViUiams,  2  M.  &  A.  298. 

PETITIONING  CREDITOR'S 
BILL. 
Where  the  petitioning  creditor's 
bill,  after  being  taxed  by  the  Com- 
missioners, had  been  paid,  and  the 
assignees'  accounts  had  been  audited, 
for  the  space  of  six  years,  the  Court 
refused  to  order  a  re- taxation  of  it 
by  the  Registrar.  Ex  parte  Christy, 
re  BarroWf  1855.  4  Dea.  &  Chit. 
414. 

PETITIONING  CREDITOR'S 
DEBT. 
On  the  formation  of  a  partner- 
ship between  A,  and  B.,  A.  lends  to 
B,,  B.'s  proportion  of  the  capital, 
and  A.  is  to  receive  it  again,  and  in- 
terest thereon,  out  of  B,'a  share  of 
the  profits.  B,  assigns  property  to 
C.  in  trust  to  secure  to  A.  the  money 
lent  by  him,  and  covenants  to  pay  C. 
the  amount.  After  an  act  of  bank- 
ruptcy by  fi.,  known  to  A.,  A,  files  a 
bill  for  a  dissolution  and  account  of 
partnership,  and  for  payment  of  the 
debt :  — Held,  that  A.  and  C.  could 
not,  after  such  election,  sue  out  a 
fiat  against  B.  founded  on  that  debt, 
A,  having  elected  his  remedy  and 
treated  the  debt  as  mixed  up  with 
the  partnership  accounts.  Semble, 
that  a  trustee  alone  cannot  issue  a 
fiat  against  the  debtor,  especially  if 
the  cestui  que  trust  has  by  his  con- 


duct equitably  precluded  himself 
from  acquiescing  in  such  proceeding. 
Ex  parte  Gray,  4  Dea.  &  Chit.  778. 
S.  C.  2  M.  &  A.  283. 

The  petitioning  creditor  issued 
the  fiat  on  a  debt  of  700/.,  but  the 
greater  part  being  contracted  during 
the  bankrupt's  minority,  and  not  for 
necessaries,  the  debt  was  reduced 
below  100/.,  and  was,  therefore^  in- 
sufficient to  support  the  fiat.  But 
the  petitioning  creditor  had  also  ac- 
cepted bills  for  the  accommodation 
of  the  bankrupt,  which  having  been 
indorsed  by  the  bankrupt  to  A.,  A. 
proved  them  under  the  fiat.  The 
petitioning  creditor  subsequently  paid 
these  bills  : — Held,  that  on  indemni-* 
fying  A,,  and  on  presenting  a  petition 
in  the  name  of  A.  for  that  purpose^ 
the  petitioning  creditor  was  entitled, 
under  the  6  G.  4.  c.  16.  ss.  18  &  52., 
as  a  surety  paying  the  debt,  to  sub- 
stitute the  debt  so  proved  on  the 
bills  by  A,  for  the  original  petition- 
ing creditor's  debt,  so  as  to  support 
the  fiat,  notwithstanding  the  words 
"  any  other  creditor,"  in  the  18th 
section.  Ex  parte  and  re  Rogers, 
nS5.  4  Dea.  &  Chit.  628;  S.  C. 
2M.  &  A.  153. 

Specific  performance  of  sale  un- 
der Lord  LoughborougKi  Order  decreed 
by  this  Court,  although  the  following 
objections  w*ere  urged  :  viz.  1st.  That 
particulars  of  sale  did  not  state  that 
sale  took  place  under  order  of  Courts 
it  appearing  that  purchaser  must  have 
known  the  fact  that  it  was  so.  2d. 
That  a  thin)  mortgagee  of  equity  of 
redemption,  and  an  assignee  on  prior 
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insolfeiicy  of  bankniptf  were  not  par- 
ties. 3d.  Tboogfa  the  petkioniog  cre- 
ditor's debt  on  which  this  fiat  was 
foaoded  was  contained  id  the  scfaedale 
io  prior  losolveDcy ;  especially  as  the 
purchaser  was  presumed  to  have 
known  of  all  the  objections  to  the 
title,  and  was  held  to  have  waired 
them  by  granting  a  lease  of  the  pre* 
mises  purchased  by  him  before  the 
title  to  him  was  completed.  Quaere, 
whether  this  Court  has  jurisdiction  to 
direct  specific  performance  of  contract 
of  purchase  of  bankrupt's  property, 
where  the  purchaser  did  not  know, 
and  had  no  means  of  knowing,  that 
the  sale  took  place  under  order  of  this 
Court  or  of  Commissioners?  Ex 
ptarit  SideMhan,  4  Dea.  &  Chit. 
693  ;  S,C.2U.&  A.  146. 

POWER  OF  ATTORNEY. 

Special  order  as  to  the  allowance 
of  a  bankrupt's  certiflcate,  where  the 
signature  of  one  of  tlie  creditors  had 
been  affixed  to  it  under  a  power  of 
attorney,  and  there  was  no  affidavit 
of  the  execution  of  the  power  of  at- 
torney. Ex  parte  and  re  Dunetan^ 
ia34.  4  Dea.  &  Chit.  ^0;  S.  C.  1 
M.  &  A.  619. 

Sembkt  that  a  power  of  attorney 
to  tranaact  any  busineaa  in  the  Courts 
of  Law,  authorises  the  attorney  to 
apply  for  a  supersedeas.  Ex  parte 
and  re  Crowther,  1834.  4  Dea.  & 
Chit.  31. 

POLICY  OF  INSURANCE. 
On  a  deposit  of  a  policy  of  as- 


smrance,  by  way  of  equitable  mort- 
gage, the  onus  docs  not  lie  on  the 
mortgagee,  to  diow  that  notice  of  the 
deposit  was  given  to  the  office  before 
the  act  of  bankruptcy,  but  with  the 
asaignees,  to  show  that  it  was  not 
Ex  peLTte  and  re  StevaUf  1834.  4 
Dea.  &  Chit.  117. 

A  party  to  whom  the  bankrupt 
had  assigned  a  policy  of  aasoruiee, 
sends  an  agent  to  the  office  for  the 
purpose  of  paying  the  aanual  pre- 
niiun«  who,  in  course  of  coDTersa- 
tion  with  one  of  the  derka  in  the 
office,  tells  him  of  the  policy  having 
been  so  assigned: — Held,  that  this 
waa  not  sufficient  notice  to  the  ia- 
surance  office.  Ex  parte  CaHns^  rt 
Croggon,  1834.  4  Dea.  &  Chit  354; 
S.  C.  1  M.  &  A.  693,  ft. 

The  bankrupt  being  one  of  the 
directors  of  a  life  aaauranoe  office, 
deposits  a  policy  of  that  office  with 
his  bankers,  as  a  collateral  security 
for  advances,  one  of  the  bankers 
beii^  also  one  of  the  auditors  of  the 
assurance  office:  —  Held,  that  this 
was  sufficient  notice  to  the  office  of 
the  transfer  of  the  bankrupt's  in- 
terest in  the  policy,  to  prevent  the 
claim  of  reputed  ownership.  Ex 
parte  WaUknum,  re  Raikes,  1835.  4 
Dea.  &  Chit.  4113 ;  S.C.2M.&A. 
364. 

PRACTICE  IN  COURT. 

No  application  can  be  made  in 
the  natter  of  a  petition,  belbre  aa 
office  copy  ia  taken  of  the  affida^ 
filed  in  support  of  it.    Jmoa.  1834b 
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4  Dea.  &  Chit.  Ul  ;  S.  C.  nam.  Ex 
parte  and  re  Matthews,  2  M.  &  A« 
78. 

Where  an  assignee  applies  to 
hare  a  solicitor's  bill  taxed  for  busi- 
ness belbre  the  choice  of  assignees, 
which  is  not  included  in  the  bill 
taxed  by  the  Commissioners,  the 
petition  should  state  the  nature  of 
the  business,  and  when  it  was  done ; 
and  the  proceedings  should  also  be 
in  Court.  Ex  parte  Cats,  re  Rners, 
189^.  4  Dea«  &  Chit.  273;  S.  C. 
2  M.  &  A.  170.  See  this  case  on 
a  subsequent  occasion,  id. 

Upon  a  bankrupt's  petition  to 
supersede,  depositions  of  trading  and 
act  of  bankruptcy  read  in  Court,  so 
as  to  give  him  an  opportunity  of 
answering  them.  Ejs  parte  and  re 
Lavender,  1834.  4  Dea.  &  Chit. 
486. 

Semide,  that  a  petitioner,  who  is 
also  assignee,  and  is  proposed  to  be 
examined  as  a  witness  by  the  re- 
spondents, is  excepted  from  the  gene- 
ral rule  for  excluding  witnesses  dur- 
ing vivd  voce  examination.  Ex  parte 
Dugard,  re  Aughtie,  1835.  4  Dea. 
&  Chit.  524. 

PRINCIPAL  AND  AGENT. 
A.  and  B.  have  separate  banking 
establishments  in  Scotland,  where  it 
is  the  custom  of  the  dififerent  bankers 
to  exchange  the  notes  they  hold  of 
each  other  at  stated  periods,  A.  and 
B.  were  accustomed  to  make  such 
mutual  exchanges  accordingly.  B. 
becomes  bankrupt,  when  his  agent, 


who  conducted  the  business  in  Scot- 
land, had  in  his  possession  notes  of 
A*B  bank  to  the  amount  of  230/., 
while  A.  had  notes  of  B.  to  the 
amount  of  764/.  B.'s  agent  refuses 
to.  exchange  the  notes  for  230/., 
claiming  himself  a  lien  on  them ;  and 
B/s  assignees  allow  them  to  retain 
these  notes  in  satis&ction  of  such 
lien.  Held,  that  A.  was  entitled  to 
recover  the  value  of  the  notes  from 
the  assignees  of  B.  Ex  parte  National 
Bank  of  Scotland,  re  Maberfy,  1834* 
4  Dea.  &  Cb.  32  ;  S.C.  lM.8e  A« 
644. 

The  bankrupt  had  two  agents, 
one  at  Glasgow,  the  other  at  Edin- 
burgh. A.  pays  to  the  Glasgow  agent 
a  sum  in  bank-notes,  for  the  purpose 
of  being  remitted  to  London,  which 
the  Glasgow  agent  transmits  for  that 
purpose  in  a  parcel  to  the  Edinburgh 
agent,  from  whom  the  notes  are  stolen 
by  his  clerk  the  day  after  the  parcel 
is  delivered,  and  a  few  days  before  a 
fiat  is  issued  against  the  bankrupt  :— 
Held,  that  A.  had  no  claim  to  recover 
the  value  of  the  notes  from  the  as- 
signees. Ex  parte  Wateon,  re  Ma^ 
herly,  1834.  4  Dea.  &  Chit.  45; 
S.  C.  1  M.  &  A.  685. 

PRINCIPAL  AND  SURETY. 
See  also  Su&btt. 
Defendant,  after  he  had  become 
bankrupt,  was  discharged  out  of  cus^ 
tody  on  a  ca.  uu  upon  executing  a  war- 
rant of  attorney  with  two  sureties^  the 
suretiesconsenting  that  the  plaintiff,  in 
order  to  lessen  their  liability,  should 
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prove  his  debt  under  the  commission. 
The  plaintiff  having  proved  his  debt, 
but  no  dividend  having  been  paid,  the 
Court  refused  on  summary  applica* 
tion  to  exonerate  the  sureties.  jDim- 
can  V.  Sutton,  1  Bing.  N.  C.  431 ; 
S.  C.  1  Scott,  338. 

W.  shipped  at  Leghorn  twenty- 
three  casks  of  oil,  on  account  and  by 
the  order  of  L,  at  Liverpool,  and 
transmitted  to  him  a  bill  of  lading. 
Before  the  arrival  of  the  oil,  L,  in- 
dorsed the  bill  of  lading,  and  depo- 
sited it  with  H.,  who  advanced  money 
on  it,  having  previously  advanced 
money  on  other  goods  (the  property 
of  Z.)  deposited  with  him.  On  the 
arrival  of  the  oil,  L,  having  previ- 
ously become  bankrupt,  and  W,  not 
having  been  paid  for  it,  W/s  agents 
claimed  it  of  the  master  of  the  ship ; 
but  the  latter  delivered  it  to  H.,  who 
afterwards  sold  the  goods  of  L.  as 
well  as  the  oil  of  IV,  The  net  pro- 
ceeds of  the  goods  belonging  to  L, 
were  sufficient  to  satisfy  the  debt  due 
from  L.  to  H,  H,  paid  himself  his 
debt,  and  deposite4l  the  net  proceeds  of 
fF.'s  oil  with  a  third  person,  to  abide 
the  event  of  the  award  of  an  arbi- 
trator, to  whom  all  disputes  between 
W.  and  the  assignees  of  L,  were  re- 
ferred. The  arbitrator  having  stated 
the  above  facts  on  his  award  for  the 
opinion  of  this  Court : — Held,  that 
W.,  the  unpaid  vendor  of  the  oil, 
had,  at  the  time  when  his  agents 
claimed  it,  no  right  to  take  possession 
on  the  insolvency  of  £.,  because  the 
property  in  and  the  right  to  the  pos- 


ses8i<Hi  was  then  vested  in  /f.,  the 
indorsee  of  the  bill  of  lading,  for 
value ;  and  further,  that  W,  had  not, 
by  reason  of  such  claim,  any  legal 
right  to  the  possession  of  the  goods 
after  /f.'s  lien  was  satisfied :  but  that 
in  a  Court  of  Equity  such  transfer  to 
H,  would  be  treated  as  a  pledge  or 
mortgage  only,  and  therefore  HP*.,  by 
his  attempted  stoppage  in  transitu,  ac- 
quired a  right  to  the  goods  in  equity, 
subject  to  H*s  lien  against  the  assig- 
nees of  L : — Held,  secondly,  that  fT,, 
by  means  of  his  goods,  had  become 
surety  to  H.  for  Z.'s  debt,  and  had  a 
clear  equity  to  oblige  H,  to  pay  bis 
debt  out  of  L/s  own  goods  deposited 
with  him  in  ease  of  such  surety ;  and 
all  the  goods  both  of  /F.  and  L.  hav- 
ing been  sold,  fV,  might  insist  on  the 
proceeds  of  L.*s  goods  being  appro* 
priated  to  payment  of  the  debt :  and, 
therefore,  that  W,  was  entitled  to 
have  all  the  proceeds  of  the  oil  paid 
over  to  him.  Re  tke  Arintratum  be- 
tween Westzinthut  and  Aaigneei  of 
Lapage  and  Co, :  and  between  Rogen 
and  Co,  and  tke  same  Anigntet,  S 
Bam.  &  Adol.  817. 

PRIVATE  ARRANGEMENT. 

The  Court  will  not  make  any 
order,  on  the  application  of  the  assig- 
nees, as  to  the  management  for  the 
sale  of  the  bankrupt's  property ;  they 
must  act  on  their  own  responsibility. 
Ex  parte  Belcher,  re  Maberlji,  1834. 
4  Dea.  &  Chit.  1 ;  5.  C.  1  M.  &  A. 
478. 

An  order  made  by  the  Court, 


Ptocedendo, 
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Batictioning  a  pecuniary  arrangement 
effected  by  the  assignees.  Ex  parte 
Prater,  re  Harley,  1835.  4  Dea.  & 
Chit.  214;  5.  C.  2  M.  &  A.  364. 

A  reference  ordered  to  the  Com- 
niissioner  to  inquire  whether  an  ar- 
rangement, in  regard  to  a  portion  of 
the  bankrupt's  property,  which  was 
approved  of  at  a  meeting  of  the  cre- 
ditors, would  be  beneficial  to  the 
estate.  Ex  parte  Kirby,  re  Poitinger, 
1835.  4  Dea.  &  Chit.  400  ;  S.  C. 
2  M.  &  A.  142. 

The  Court  will  order  a  reference 
to  inquire  if  it  is  proper  to  carry  on 
the  bankrupt's  business,  although 
some  of  the  creditors  dissent,  but 
they  will  have  liberty  to  prosecute 
the  order.  Ex  parte  Mendel^  4  Dea. 
&  Chit.  725. 

Reference  to  Registrar  to  see  if 
arrangement  out  of  Court  by  assig- 
nees was  proper.  In  re  Hyslopy  4  Dea. 
&  Chit.  809  ;  S.C.2M.&  A.  289. 

PRIVILEGE. 
A  bankrupt  who  has  obtained 
his  certificate,  loses  his  privilege  as  to 
costs.  Ex  parte  and  re  Lomai,  1 834 ; 
4  Dea.  &  Chit.  258 ;  $.  C.  1  M.  & 
A.  525. 

PROCEDENDO. 
Although,  upon  a  fiat  being  su- 
perseded, the  Lord  Chancellor  has 
issued  his  confirmatory  order,  the 
Court  of  Review,  upon  a  proper  case 
on  re-hearing,  can  in  effect  order  a 
procedendo,  by  means  of  its  intima- 
tion  to   the'j[iOrd  Chancellor.      Ex 
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parte  and  re  Lavender ^  1835.     4  Dea. 
8c  Chit.  496. 

PROCEEDINGS. 
See  Production  of  Proceedings. 

PRODUCTION  OF  DEEDS, 
A  petitioner,  claiming  a  portion 
of  the  bankrupt's  property,  has  no 
right  to  call  for  the  production  of  a 
case  stated  by  the  assignees  for  coun- 
sel's opinion,  for  the  purpose  of  show- 
ing that  the  bankrupt  has  prevaricated 
in  his  statements.  Ex  parte  Collier^ 
re  Collier,  1834.     4  Dea.  &  Ch.  364. 

PRODUCTION  OF  PROCEED- 
INGS. 

A  notice  to  produce  the  pro- 
ceedings must  be  served  on  the  assig- 
nees, not  on  the  bankrupt.  Ex  parte 
and  re  Daly,  1834.  4  Dea.  &  Chit. 
364. 

PROOF  GENERALLY. 

See  also  Double  Proof — Affidavit 
OF  Proof. 

Where  a  creditor  applies  to  prove 
a  debt,  and  claims  a  right  to  property 
in  his  possession,  to  which  the  Com- 
missioners think  he  has  no  lien,  the 
Commissioners  should  admit  the 
proof,  and  leave  the  question  of  lien 
to  be  controlled  merely  by  retention 
of  the  dividend.  Ex  parte  Dobson, 
re  Thompion,  1834.  4  Dea.  &  Chit. 
69 ;  ^.  C.  1  M.  &  A.  666. 

Proof  cannot  be  made  by  the 
joint  estate  against  the  separate  es- 
tate, except  in  the  case  of  a  fraudu- 
3  T 
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lent  abttractioD  from  joint  funds  by 
one  of  the  partners ;  and  not  then,  if 
there  had  been  any  waiver  of  the  tor- 
tious act  by  the  other  partner,  so  as 
to  reduce  it  to  a  matter  of  contract. 
Ex  parte  Turner^  re  Mackenzie,  IBSS. 
4  Dea.  &  Chit.  169 ;  S.C.  lM.& 
A.  54. 

G.  &  Co.,  to  secure  a  permanent 
loan  from  their  bankers,  V,  &  Co.,  to 
the  amount  of  20,000/.,  agree  to  de- 
posit widi  them  their  joint  note  for 
that  amount ;  and,  as  collateral  se- 
curity, 10,000/.  in  bills  not  to  be 
moved,  and  10,000/.  in  bills  to  be 
with  G,  &  Co.  during  the  day,  and 
also  to  leave  a  standing  balance  on 
the  account  every  night  of  4000/.  In 
pmrsuanoe  of  this  agreement,  O.  & 
Co.  every  evening  delivered  to  F. 
&  Co.  bills  of  various  amounts,  but 
not  less  than  10,000/.  on  any  occa- 
sion, unless  their  cash  balance  ex- 
ceeded 4000/.;  and  every  morning 
they  received  these  bills  back  again 
from  F,  &  Co.,  which  were  either 
returned,  or  others  of  equal  amount 
substituted,  every  evening.  On  the 
last  day  of  dealing  between  the  par- 
ties, G.  &  Co.  informed  F.  &  Co. 
that  as  they  had  drawn  out  the  cash 
balance  which  they  ought  to  have 
left  in  their  hands,  they  had  given 
additional  security  to  F,  8c  Co.  by 
lodging  bills  with  them  to  a  larger 
amount.  The  amount  of  the  sum 
so  overdrawn  was,  in  fact,  3000/., 
and  the  amount  of  the  bills  then  de- 
posited was  22,666/.,  including  a  note 
of  hand  of  A  &  Co.  for  10|000/.,  for 


which  0.  &  Co.  had  only  received  a 
partial  consideration  from  G.  &  Co. ; 
but  F,  &  Co.  had  no  notice  of  sach 
want  of  consideration  attaching  to 
this  note.  At  the  closing  of  the 
business   between   G.    &    Co.    and 

F,  8c  Co.,  a  balance  was  due  to  K. 
8c  Co.  of  35,386/.,  for  which  they 
held  the  deposit  of  the  bilb  and  note 
to  the  amount  of  22,666/.,  besidei 
the   note  of  O.  &:  Co.  for  20,000/. 

G.  8c  Co.  afterwards  stopped  pay- 
ment, when  F.  8c  Co.  gave  dieni  a 
letter  of  licence,  which  was  however 
subsequently  recalled.  B,  8c  Co, 
became  bankrupt : — Held,  that  V.  & 
Co.  were  entitled  to  prove  the  fiJl 
amount  of  the  note  for  10,OOOL 
against  fi.  8c  Co.'s  estate ;  but  that 
as  the  specified  purpose  of  the  depo- 
sit of  the  bills  by  G.  8c  Co.  with  F. 
8c  Co.  was  not  to  secure  any  general 
balance,  but  merely  the  two  loans  of 
20,000/.  and  3000/. ;  the  bills  de- 
posited were  to  be  considered  only  as 
collateral  security  for  those  two  sumi , 
and  not  for  the  amount  of  the  whole 
debt  due  to  F.  8c  Co. ;  that  the  pro- 
ceeds of  the  other  bills  and  of  G.  & 
Ca*s  joint  note  must  therefore  be 
deducted  from  the  23,000/. ;  and  that 
F.  8c  Co.  were  eutitled  to  receive 
dividends  on  their  proof  against^. 
8c  Co.'s  estate,  until  they  shoold  have 
received  full  payment  of  the  unsatis- 
fied balance  of  this  latter  sum.  Et 
parte  Fere,  re  BetUley,  1835.  4 
Dea.  8c  Chit.  295 ;  S.  C.  2  H.  &  A. 
123. 

Where  the  holder  c^biUs,  which 
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i^rere  deposited  with  him  by  the  bank- 
rupts as  a  collateral  security  for  a 
debt,  proved  the  amount  of  the  ba- 
lance due,  excepting  the  bills  as  a 
security,  and  some  of  the  bills  were 
-afterwards  paid  in  full: — Held,  that 
the  amount  of  the  bills  so  paid  must 
be  deducted  from  the  proof,  and  the 
dividends  calculated  only  upon  the 
residue  of  the  debt.  Et  parte  Brun- 
skiUj  re  Bentley,  1835.  4  Dea.  & 
Chit.  442 ;  5.  C.  2  M.  &  A.  220. 

An  executor  may  prove  against 
a  bankrupt  co-executor,  without  an 
order  for  that  purpose.  Ex  parte 
Covrttie^,  re  Davis,  1 885.  4  Dea.  & 
ChiL  456 ;  S.C.ZM.&  A.  227. 

A  former  partner,  there  being 
partnership  debts  unpaid,  cannot  peti- 
tion to  prove  the  balance  of  accounts : 
^fortiori  not  to  stay  certificate.  Ex 
parte  Robinson,  re  Case,  1884.  4 
Dea.  &  Chit.  499. 

Annuity  given  by  father  on 
daughter's  marriage,  by  a  letter  to 
the  intended  husband  in  these  words, 
▼iz.  *'  I  promise  you,  until  it  is  con- 
venient to  me  to  do  something  better 
for  you,  to  allow  to  my  daughter 
1002.  a-year,  which  you  can  have  as 
you  may  require  :** — Held,  to  be  an 
annuity  during  the  joint  lives  of  the 
father  and  daughter ;  and  though  in- 
capable of  valuation,  and  though  no 
other  evidence  of  the  genuineness  of 
the  letter,  held  to  be  provable.  Sir 
/•  Cross,  dissent.,  upon  the  ground 
that  the  facts  required  further  inves- 
tigation. Er  parte  Annandale,  re 
Curtis,  1884.    4  Dea.  &  Chit.  511. 


Under  the  6  Qeo.  4.  c.  16.  s.  48. 
it  is  not  requisite  to  prove  a  hiring 
for  a  year  certain,  but  it  must  be 
something  more  than  a  mere  hiring 
by  the  week.  Ex  parte  Skinner, 
Mont.  &  Bli.  417,  corrected.  Ex 
parte  and  re  Collier,  1884.  4  Dea.  & 
Chit.  520. 

Creditor  having  agreed  to  ac- 
cept a  composition  for  his  debt,  takes 
bills  for  the  amount  of  the  composi- 
tion, and  also  has  a  bond  asssigned 
to  him  as  part  security  for  the  com- 
position. The  composition  deed  con- 
tained a  clause,  that  in  default  in  pay- 
ment of  instalments,  the  composition 
should  fall  to  the  ground.  Default 
is  made,  and  subsequently  a  fiat  is- 
sues:— Held,  that  creditor  might 
prove  balance  of  original  debt  re- 
maining due,  and  also  retain  the  bond. 
Ex  parte  Reay,  re  Champian,  1884. 
4  Dea.  &  Chit.  525  ;  S.  C.  2  M.  S:  A. 
83. 

A  partnership  of  A,,  B.,  &  C.  is 
dissolved.  A,  &  B,  agreeing  to  pay 
all  the  partnership  debts.  D,,  a  cre- 
ditor of  the  old  firm,  ignorant  of  the 
terms  of  the  dissolution,  applies  for 
payment ;  and  A.  8c  B.  by  letter  beg 
time,  and  ultimately  D.  draws  a  bill 
on  A.,  B.,  &  C,  which  A,  &  B.  ac- 
cept in  the  name  of  A,,  B.,  &  C,  but 
without  C.*8  authority.  A.  8c  B, 
also,  by  letter  signed  by  them  alone, 
promise  payment  of  the  bill.  A.  & 
B.  became  bankrupts ;  C.  also  be- 
came bankrupt :— Held,  under  the 
circumstances,  that  D.  might  prove 
the  amount  pf  the  bill  against  A,  & 
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B.*8  entate.     Ex  parte  lAddiardt  re 
Coward,  1 835.     4  Dea.  &  Chit.  603. 

On  an  agreement  for  a  compo- 
sition, A.  the  creditor  received,  as  a 
fnrtber  security,  the  assignment  of 
several  debts  due  to  B,  the  debtor. 
Default  was  made  in  payment  of  the 
instalments  of  the  composition,  and 
B,  became  bankrupt.  Held,  that  A. 
might  prove  the  amount  of  bis  ori- 
ginal debt,  but  that  he  could  not  alio 
retain  the  benefit  of  the  assignment 
of  the  debts.  The  value  of  them  was 
therefore  directed  to  be  ascertained, 
and  liberty  given  for  A.  to  prove  for 
the  difference,  if  he  elected  to  retain 
them.  Ex  parte  Ellis,  4  Dea.  &  Cbtt. 
7^6 ;  S.  C.  2  M.  &  A.  370. 

A,  and  B.  give  a  joint  promts* 
sory  note,  upon  which  money  is  lent 
by  C.  to  them,  and  by  them  to  D,  B. 
becomes  bankrupt,  and  A.  is  obliged 
af}er  the  bankruptcy,  to  pay  the  note. 
Held,  that  he  is  not  a  surety  for  B., 
but  that  A,  and  B.  are  principal  debtors 
or  co-sureties,  and  therefore  that  A, 
could  not  prove  for  a  moiety  of  the 
tfote  against  B.'s  estate.  Ex  parie 
Forter,  4  Dea.  &  Chit.  774 ;  S.C.  % 
M.  &  A.  281. 

On  the  formation  of  a  partner- 
ship between  A,  &  B.,  A.  lends  to  B., 
B.'s  proportion  of  the  capital,  and  A, 
is  to  receive  it  again,  and  interest 
thereon,  out  of  B.*8  share  of  the  pro- 
fits. B.  assigns  property  to  C.  in 
trust  to  secure  to  A.  the  money  lent 
by  him,  and  covenants  to  pay  C.  the 
amount.  After  an  act  of  bankruptcy 
by  B.,  known  to  A.^  A.  files  a  bill 
for  a  dissolution  and  account  of  part- 


nership and  for  payment  of  the  debet 
— Held,  that  A.  8c  C.  could  not,  after 
such  election,  sue  out  a  fiat  agains 
B.  founded  on  that  debt,  A.  having 
elected  his  remedy  and  treated  the 
debt  as  mixed  up  with  the  partner- 
sliip  accounts.  Ex  parte  Gray^  4 
Dea.  &  Chit.  778 ;  ^.  C.  S  M.  &  A. 
283. 

In  1780  A,  and  B.  were  part- 
ners as  army  agents,  having  been  in 
the  habit  of  receiving  money  from 
the  government  for  the  pay  of  certain 
regiments.    In   that  year  A.  retires^ 
and  B.  and  C,  carry  on  the  business 
as  before,  but  without  coming  to  any 
account  with  the  Crown,  and   with- 
out any  account  whatever  being  taken 
of  the  liabilities  of  the  firm  of  A, 
and  B.  at  the  time  of  ^.*s  retiring. 
In   1783,   B.  &  C.  are  required  by 
the  government  to  render    the   ac- 
count of  monies  issued  for  the  several 
regiments  during  the  period  of  the 
existence  of  the  firm  of  A»  and  B. 
and  of  B.   and   C,   which  they  do 
without  any  break  appearing  in  them 
at  1780,  when  A.  retired.     But  the 
accounts  rendered   do   not  state  any 
debtor  and  creditor  account  as  be- 
tween the  respective   firms  and  the 
Crown,  but  show  simply  the  sums 
issued  in  respect  of  each  regiment, 
and   how  they  have    been    applied. 
On  the  formation  of  the  firm  of  B. 
and   C,   the  old  ledgers   are   used; 
there  was  no  agreement  to  t^e  to 
the  liabilities  of  A,  and  B.,  and  every 
thing  is  carried  on  in  the  same  man* 
ner  as  before  tiU  1 783,  when  the  23 
Geo*  8.  c.  80.  was  passed,  which  di- 
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rects  that  an  estimate  is  to  be  thence- 
forth prepared  of  the  amount  which 
will  be  required  for  the  purposes  of 
the  army;  that  the  amount  is  to 
be  paid  from  time  to  time  into  the 
bank  ^  that  the  paymaster  of  the 
forces  is  to  communicate  to  the 
Secretary  at  War  the  sums  that  will 
be  required  for  the  purposes  of  the 
different  regiments;  that  the  agents 
of  the  different  regiments  are  to 
communicate  to  the  Secretary  at  War 
the  sums  that  will  be  required  for 
the  different  regiments^  and  an  issue 
is  then  made  to  the  agent  for  the 
particular  purposes  of  those  regi- 
ments, and  annual  accounts  were  re- 
quired to  be  rendered  by  the  several 
Agents.  Upon  this  footing  matters  are 
carried  on  till  1804,  when  B.  and 
C  became  bankrupts,  and  a  balance 
of  150,000/.  is  found  due  to  the 
Crown ;  and  in  1 820,  and  not  before, 
it  is  found  that  91,000/.,  part  of  the 
150,000/.,  was  due  at  the  time  of  the 
retirement  of  A.  Semble,  under  these 
circumstances,  that  B,  and  C.  could 
not  be  presumed  to  have  adopted  the 
debt  of  yi.  and  B.,  and  that  the  go- 
vernment could  not  be  presumed  to 
have  assented  thereto  had  such  adop- 
tion existed  ;  and,  consequently,  that 
the  government  had  no  right  to  prove 
the  entire  sum  of  1 50,000/.  against 
P,  and  C*s  estate.  (Cross,  J.  dissent.) 
But  it  also  appearing  that  the  as- 
signees had,  by  proceedings  in  the 
Court  of  Session  in  Scotland,  treated 
the  91,000/.  as  due  from  their  estate, 
and  the  government  having,  on  the 


other  hand,  sued  the  representatives 
of  A.  in  Scotland  (subsequently  to 
the  discovery  of  the  balance  being 
due)  so  as  to  charge  A.  alone  as  the 
debtor,  a  claim  was  permitted  to  be 
entered  till  the  result  of  the  Crown's 
proceedings,  which  were  still  pend- 
ing, against  the  representatives  of  A, 
was  ascertained.  Ex  parte  Sandham^ 
4  Dea.  &  Chit.  818. 

If  defective  affidavit  be  pro- 
duced. Commissioner  should  not  re- 
ject, but  only  adjourn  proof.  Ex 
parte  Maberly,  re  Youtigi  2  M.  &  A. 
23. 

Affidavit  to  support  deposition 
of  proof  on  bill,  should  state  con- 
sideration. Ex  parte  Maberly,  re 
Yovng,  2  M.  &  A.  23. 

The  instalments  of  an  annuity 
for  the  payment  of  which  a  bankrupt 
is  surety  only,  and  which  he  cove- 
nants to  pay  in  case  of  the  default  of 
the  grantor,  are  not,  where  they  be- 
come due  after  his  bankruptcy,  prove- 
able  under  a  fiat  against  the  surety. 
Thompson  v.  ThontpsoUf  %  Bing.  N.  C. 
168. 

The  Master  found,  that  two  exe- 
cutors had,  by  signing  joint  cheques^ 
erabled  each  other  to  receive  sums 
belonging  to  the  estate  of  their  testa- 
trix, when  they  were  both  largely 
indebted  to  that  estate ;  and  that  the 
sums  so  received  by  them  were  debts 
proveable  under  their  respective  com- 
missions, both  executors  having  be- 
come bankrupt : — Held,  that  interest 
at  51,  per  cent.,  as  the  consequence 
of  the  decastavitf  was  to  be  added 
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to  the  principal  sums  found  to  be 
proveable  against  the  bankrupt  es- 
tates of  the  executors.  Bick  v.  Motly, 
%  Mylne  &  Keen,  312. 

Effect  of. 

The  mere  circumstance  of  a  cre- 
ditor coming  in  under  the  commission 
to  prove  or  claim  a  debt,  only  gives 
the  Court  jurisdiction  as  to  the  proof 
or  claim,  and  not  over  any  property' 
in  his  possession,  of  which  he  claims 
the  legal  ownership.  Ex  parte  Dob- 
ion,  re  Thompson,  1834.  4  Dea.  & 
Chit.  69 ;  5.  C.  1  M.  &  A.  666. 

Defendant,  after  he  had  become 
bankrupt,  was  discharged  out  of  cus- 
tody on  a  ca.  sa.  upon  executing  a 
warrant  of  attorney  with  two  sure- 
ties, the  sureties  consenting  that  the 
plaintiff,  in  order  to  lessen  their  lia- 
bility, should  prove  his  debt  under 
the  commission.  The  plaintiff  having 
proved  his  debt,  but  no  dividend 
having  been  paid,  the  Court  refused, 
on  summary  application,  to  exonerate 
the  sureties.  Duncan  v.  Sutton,  1 
Bing.  N.  C.  431 ;  S.  C.  I  Scott, 
SSS. 

Amount  of. 
Where  goods  in  which  the  bank- 
rupts were  jointly  interested  with 
A.  B.,  were  pledged  with  a  creditor 
to  secure  the  payment  of  an  accept- 
ance of  the  bankrupts,  and  part  of 
the  proceeds  were  received  by  the 
creditor  before  he  applied  to  prove : 
— Held,  that  he  must  deduct  the 
amount  so  received  before  he  could 


prove  on  the  acceptance.     AlUer^  if 
the  goods  had  belonged  to  A.  B. 
alone.     Ex  parte  Pretcott^  re  Tkomp^ 
son,  1 834.     4  Dea.  &  Chit.  23. 

PROOF  EXPUNGING. 
See  also  Petition  to  Expunge. 

On  an  application  by  two  cre- 
ditors to  the  Commissioners  to  ex- 
punge a  proof,  under  the  6  G.  4. 
c.  16.  s.  60.,  the  Commissioners  have 
a  discretionary  power  to  adjudge  to 
the  creditor  whose  proof  is  sought 
to  be  expunged,  such  costs  as  he 
may  think  reasonable,  including  the 
costs  of  the  meetings,  as  well  as 
those  of  the  creditor.  And  though 
the  Commissioners  may  have  allowed 
rather  too  much  to  the  creditor,  this 
will  not  make  the  order  bad  for  the 
whole  allowance,  but  the  objecting 
parties  may  hav^  the  costs  taxed. 
Ex  parte  Kirkaldy,  re  HoUy  1834.  4 
Dea.  &  Chit.  52 ;  5.  C.  1  M.  &  A. 
64^. 

One  of  a  double  proof  made 
more  than  six  years  back,  ordered  to 
be  expunged,  according  to  Ex  parte 
Moult.  But  dividends  received  on 
the  expunged  proof  more  than  six 
years  back,  cannot  be  refunded,  even 
though  there  was  no  chance  of  re- 
couping the  injured  estate  out  of 
future  dividends  from  the  remaining 
proof.  Ex  parte  Soper,  re  Salter, 
1835.      4  Dea.  &  Chit.  569. 

Refection  of. 
Commissioner  having  improperly 
rejected   proof,    because  claim   was 
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merged  in  felony,  the  petitioner  was 
allowed  costs  out  of  estate.  Ex  parte 
Bhrks,  2  M.  &  A.  208.  n.  (a). 

PROTECTED  CONTRACTS 
AND  PAYMENTS. 
A  transfer  made  by  a  debtor 
under  apprehension  of  arrest,  is  not 
fraudulent  and  void  as  voiuntary, 
under  (the  Insolvent  Debtors'  Act) 
7  Geo.  4.  c.  57,  s.  82.  Corbould  v. 
Broadkurst,  1  Moody  &  Rob.  189. 

In  trover  by  assignees  for  timber, 
an  arbitrator  to  whom  the  cause  was 
referred  found  that  the  bankrupt^ 
before  his  bankruptcy,  had  on  behalf 
of  an  unnamed  principal  (the  defend- 
ant) taken  in  exchange  a  quantity  of 
timber  to  be  delivered  free  on  board ; 
and  that  he  had  at  the  same  time 
bought  other  timber  of  the  same 
party  on  his  own  account ;  that  the 
timber  was  delivered  to  the  bank- 
rupt, and  lay,  till  after  the  bank- 
ruptcy, on  a  common,  mixed  with 
other  timber  of  the  bankrupt,  and  in 
his  actual  possession :  that  the  de- 
fendant, after  the  bankruptcy,  but 
more  than  two  months  before  the 
commission  issued,  wrote  to  the  ven- 
dor, stating  himself  to  be  the  prin- 
cipal, adopting  the  contract  as  to  the 
goods  taken  in  exchange  (but  no 
other),  and  directing  that  the  bank- 
rupt should  not  be  suffered  to  take 
them  ;  and  that  the  vendor  accepted 
him  as  purchaser  accordingly.  The 
arbitrator  also  found,  that  before  the 
commencement  of  two  months  the 


defendant  had  required  the  bankrupt 
to  deliver  the  timber  belonging  to 
him  (the  defendant),  and  that  the 
bankrupt  had  proposed  to  make  up 
a  deficiency  in  the  quantity  by  deliver- 
ing some  of  his  own  timber :  that  no 
contract  of  sale  was  made  as  to  the 
latter,  nor  did  any  thing  further  pass 
respecting  the  timber  till  within  two 
months  before  the  commission,  when 
the  bankrupt  made  a  formal  delivery 
to  the  defendant  of  part  of  the  sold 
and  part  of  the  exchanged  timber, 
lying  on  the  common  as  above-men- 
tioned ;  and  that  the  whole  of  the 
timber  belonging  to  the  defendant 
was  in  the  order,  possession,  and  dis- 
position of  the  bankrupt,  with  the 
consent  of  the  true  owner,  till  after 
the  bankruptcy: — Held,  (assuming 
that  the  Court  could  review  the  ar- 
bitrator's finding  as  to  the  above 
facts),  1.  That  he  was  warranted  in 
finding  a  delivery  of  the  timber  to 
the  bankrupt,  though  it  was  not  ship- 
ped. 2.  That  the  timber  remained  in 
the  bankrupt's  apparent  possession, 
with  the  owner's  consent,  up  to  the 
time  of  the  above  delivery.  8.  That 
the  delivery  to  the  defendant,  of  the 
timber  belonging  to  the  bankrupt, 
was  not  referable  to  any  contract 
protected  by  sect.  81.  of  the  Bank- 
rupt Act.  Skaw  V.  Harvey^  1  Adol. 
&  Ellis,  920.      . 

S.  contracted  with  the  defendants 
to  execute  an  extensive  building  ope- 
ration for  them,  in  consideration  of 
a  certain  sum,  and  of  being  allowed 


988 


Proiecitd  Payucnti.        INDEX.  Protected  Payments. 


to  use  certain  materials.  The  de- 
fendants' engineer  was  empowered  to 
reject  any  materials  or  work  not  in 
kis  opinion  conformable  to  the  plans 
and  specifications,  and  to  provide 
other  materials,  and  employ  compe- 
tent persons  to  perform  the  work,  if 
S.  failed  to  do  so,  as  well  as  to  de- 
duct the  amount  from  the  sum  pay- 
able to  him  under  the  contract.  The 
defendants  were  at  liberty  to  diminish 
or  add  to  the  works,  paying  S.  at  the 
contract  prices  accordingly,  or  de- 
ducting from  them,  if  necessary.  S, 
placed  on  the  defendants'  premises 
steam-engines,  rail-roads,  materiak, 
implements,  and  other  articles  of  va- 
rious kinds,  necessary  to  carry  on 
the  works.  The  defendants'  engineer 
visited  the  premises  daily  and  rejected 
such  of  the  materials  brought  thither 
by  S.  as  he  thought  unfit  for  use. 
During  the  progress  of  the  works 
advances  were  made  by  the  defend- 
ants to  S,  on  his  application;  he 
agreeing  that  aU  the  engines,  mate- 
rials, &c.,  brought  or  to  be  brought 
on  the  defendants'  premises  for  use  in 
constructing  the  works,  should  be  a 
security  for  such  advances.  Those 
advances  always  exceeded  the  value 
of  the  property  so  on  the  premises. 
S,  became  bankrupt  before  the  works 
were  completed,  upon  which  the  de- 
fendants erased  his  marks  on  the 
engines,  materials,  implements,  &c. 
then  on  their  premises.  In  trover, 
brought  by  the  assignees  of  S.  against 
the  defendants,  to  recover  such  en- 
gines,  materials    &c. : — Held,   first, 


that  the  arbitrator  had  no  power  to 
award  that  the  defendants  were  enti- 
tled to  prove  against  the  estate  of  S. 
for  the  sum  advanced  to  him  by  them 
beyond  the  value  of  the  work  done 
and  materials  furnished  by  him,  and 
of  the  engines,  &c.  agreed  to  stand  as 
security.  Secondly,  That  the  plain- 
tiffs were  not  entitled  to  recover  for 
extra  work  done  by  the  bankrupt. 
Thirdly,  That  as  there  had  been  such 
a  possession  of  the  engines,  materials, 
&c.  by  the  defendants  as  would  sup- 
port the  lien,  which  it  was  the  effect 
of  the  bankrupt's  agreement  to  confer 
on  them,  the  plaintiffs  were  only  en- 
titled to  recover  for  such  materials, 
&c.  as  were  brought  on  the  defend- 
ants' premises  afker  the  act  of  bank- 
ruptcy. Fourthly,  That  payments  to 
the  bankrupt  by  the  defendants,  after 
the  latter  portions  of  materials  were 
brought  on  the  premises,  could  not 
be  considered  as  payments  for  those 
particular  goods  in  the  course  of  busi- 
ness, but  as  general  advances  only,  so 
that  they  could  not  be  retained  by 
the  defendants  under  6  G.  4.  c.  16. 
s.  82.  Crowfoot  v.  London  Dock  Cam^ 
pony,  4  Tyr.  967. 

After  L.  a  trader  had  committed 
a  secret  act  of  bankruptcy,  M.  ic 
Co.  his  creditors,  knowing  him  to  be 
embarrassed,  pressed  him  for  pay- 
ment. L.  said  he  had  no  money, 
but  that  if  they  could  get  a  customer 
for  his  goods,  they  should  be  paid. 
M.  8c  Co.  accordingly  procured  the 
defendant  A,  a  creditor  of  their  own, 
to  buy  goods  of  L.   No  money  passed 
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from  J.  to  Z.  or  to  M.  &  Co.»  but 
A,  gave  M,  &  Co.  credit  on  account. 
This  transaction  was  communicated 
to  L.,  and  a  receipt  was  given  him 
by  M,  &  Co.,  signed  by  them,  speci- 
fying it  to  be  "  by  payment  of  de- 
fendant A,  agreeably  to  his  order, 
balancing  their  account  with  him." 
A  fiat  having  issued  against  L.,  his 
assignees  sued  A.  in  assumpsit  for 
the  price  of  the  goods  sold  to  him : — 
Held,  first,  that  if  the  appropriation 
of  the  price  to  M.  &  Co.  was  parcel 
of  the  contract  between  A.  and  L,, 
and   by   its  terms  irrevocable,   the 
action  should  have  been  trover ;  for 
by  waiving  the  tort  and  affirming  the 
contract,  the  ass^^nees  adopted  it  in 
all  its  parts,  though  a  further  ques- 
tion would  arise  whether  the  pay- 
ment relied  on  by  A.  the  defendant, 
as  made  in  pursuance  of  the  contract, 
was  a  payment  protected  by  6  G.  4. 
c.  16.  s.  82.     Secondly,  that  if  the 
payment  by  A.^  the  defendant,  to  Af. 
&  Co.,  was  not  stipulated  for  in  the 
original  contract,    but  was    merely 
directed  afterwards  by  L,,  and  had 
not  been  acted  on^  that  direction  was 
revocable  by  him  before  his  bank- 
ruptcy, or  by  his  assignees  after  that 
event,  and  the  plaintiffs  were  entitled 
to  recover*     Bradbury  v,  AndertoUf 
5  Tyr.   152  ;    S.  C.  1  Crom.  M.  & 
R.  486. 

PROVISIONAL  ASSIGNMENT. 
In  1825  an  assignment  from  pro- 
visional assignee   to  assignees,  was 
prepared,  but  through  neglect  of  so- 


licitor never  executed.  The  provi- 
sional assignment  ordered  to  be  va- 
cated, and  a  new  assignment  executed 
by  the  Commissioners.  It  seems  the 
1  &  2  fFiU.  4.  c.  56.  8.  fi5.  do  not 
apply  in  such  a  case.  The  solicitor 
having  been  paid  for  the  assignment^ 
ordered  to  refund.  Ea  parte  Ben- 
nett, re  Stephens^  2  M.  &  A.  806. 

READING  DEPOSITIONS  OF 
TRADING,  &c. 
Upon  bankrupt's  petition  to  su- 
persede, depositions  of  trading  and 
act  of  bankruptcy  read  in  Court,  so 
as  to  give  him  an  opportunity  of 
answering  them.  Ex  parte  and  re 
Lavender,  1884.  4  Dea.  &  Chit. 
486. 

REDUCTION  OF  RENT. 
An  ex  parte  order  was  obtained 
by  the  tenant  of  the  assignees  to  refer 
it  to  the  Commissioner  to  ascertain  if 
a  reduction  of  his  rent  would  be  be- 
neficial to  the  bankrupt's  estate.  The 
Commissioner  certified  that  it  would, 
and  that  another  person  had  ten- 
dered a  higher  rent  than  that  to  which 
he  proposed  to  reduce  the  original 
rent.  An  application  was  made  to 
confirm  the  certificate.  A  petition 
was  presented  by  creditors,  one  of 
whom  had  offered  the  higher  rent,  to 
discharge  the  order  of  reference  and 
the  Commissioner's  certificate.  But 
the  Court  refused  to  interfere,  leav-* 
ing  the  petitioners  to  their  remedy 
against  the  assignees,  if  they  were 
aggrieved,  as  their  rights  were  not 
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bound  by  tbe  proceeding,  and  as  they  [  discharge  Che  order  of  reference  and 


were  no  parties  to  the  order.  Sir 
J.Crou,disieiU.  Ex  parte  De  BegmSt 
re  Chamheri,  18d4.  4  Dea.  &  ChiL 
2Z5 ;  S.C.IM.8C  A.  277. 

REFERENCE. 

Affidavits  referred  for  scandal 
on  DBOtion  of  course.  Ex  parte  He' 
tkerington,  re  GloBsop,  1883.  4  Dea. 
&  Ch.  217. 

A  cross-petition  by  the  bank- 
rupt for  allowance  of  the  certificate, 
will  not  be  advanced  on  motion  of 
course,  pending  the  reference  for 
scandal  of  affidavits  ffied  in  answer 
to  the  petition  to  stay  the  certificate, 
on  the  ground  that  the  latter  petition 
was  improperly  served.  Ex  parte 
Hetherwgton,  re  Glouop,  1888.  4 
Dea.&Ch.  217. 

Contrary  to  Ex  parte  Pelkam 
(Mont.  211.),  held,  that  any  party 
may  apply  to  refer  affidavits  for 
scandal,  and  that  the  application  need 
not  be  by  the  party  scandalised.  Ex 
parte  Hetkerington^  re  Glassopf  1888. 
4  Dea.  £c  Ch.  218. 

An  ex  parte  order  was  obtained 
by  the  tenant  of  the  assignees,  to 
refer  it  to  the  Commissioners  to  as- 
certain if  a  reduction  of  his  rent  would 
be  beneficial  to  the  bankrupt's  estate. 
The  Commissioner  certified  that  it 
would,  and  that  another  person  had 
tendered  a  higher  rent  than  that  to 
which  he  proposed  to  reduce  the  ori- 
ginal rent.  An  application  was  made 
to  confirm  the  certificate.  A  petition 
was  presented  by  creditors,  one  of 
whom  liad  offered  the  higher  rent,  to 


the  Commissioner's  certificate.  But 
tbe  Court  refused  to  interfere,  leaving 
the  petitioners  to  their  remedy  against 
the  assignees,  if  they  were  aggrieved, 
as  their  rights  were  not  bound  by  tbe 
proceeding,  and  as  they  were  no  par- 
ties to  the  order.  Sir  /.  Crosf,  dmeiit* 
Ex  parte  De  Begms,   re  Chambert^ 

1884.  4  Dea.  &  Chit.  225 ;  S.  C. 
I  M.  &  A.  277. 

Reference  to  the  Commissioner 
to  allow,  on  the  taxation  of  the  peti- 
tioning creditor's  bill  of  costs,  certain 
expenses  incurred  before  adjudica- 
tion by  parties  appointed  by  the  cre- 
ditors to  act  for  the  benefit  of  the 
estate.    Ex  parte  Evans,  re  Bemikyt 

1885.  4  Dea.  8::  Chit.  892. 
Although  the  petitioning  creditor 

is  not  entitled  to  an  order  on  the 
assignees  to  pay  the  amount  of  his 
costs,  before  they  have  received 
money  under  the  fiat,  he  is  neverthe- 
less entitled  to  an  inquiry,  whether 
any  assets  have  been  received  by  the 
assignees.  E x  parte  Abram,  re  DuamOf 
1885.     4  Dea.  &  Ch.  401. 

A  new  trustee  appmnted,  with- 
out a  reference  to  the  Registrar,  on  an 
affidavit  of  the  fitness  of  the  pro- 
posed trustee.  Ex  parte  Beoendge, 
re  HtUton,  1885.     4  Dea.  &  Ch.  455. 

The  Court  will  order  a  refer- 
ence to  inquire  if  it  is  proper  to  carry 
on  the  bankrupt's  business,  although 
some  of  the  creditors  dissent,  but 
they  will  have  liberty  to  prosecute 
the  order.  Ex  parte  Mendel,  4  Dea. 
&  Ch.  725. 

Reference  to  Registrar  to  see  if 
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arrangement  out  of  Court  by  assig- 
nees was  proper.  In  re  Hyshp^  4 
Dea.  &  Ch.  809 ;  5.  C.  2  M.  &  A. 
289. 

Where  trustee  becomes  bank- 
rupt, the  general  rule  is,  that  the 
Court  will  not  appoint  a  new  one, 
under  6  Geo,  4.  c.  16.  s.  79.,  without  a 
reference,  unless  all  the  trustees  are 
before  the  Court.  The  smallness  of 
the  estate  may  form  an  exception. 
Ex  parte  WhUh,  re  Sandy*,  2  M.  & 
A.  214. 

If  trustee  becomes  bankrupt, 
Court  will  appoint  new  one  without 
a  reference,  if  there  be  an  affidavit 
of  solvency,  fitness,  &c.  Ex  parte 
Walton,  re  Touhdnson,  id.  242. 

REFUNDING. 
In  1825  an  assignment  from 
provisional  assignee  to  assignees  was 
prepared,  but  through  neglect  of 
solicitor  never  executed.  The  pro- 
visional assignment  ordered  to  be 
vacated,  and  a  new  assignment  exe- 
cuted by  the  Commissioners.  It 
seems  the  1  &  2  Will.  4.  c.  56.  s.  25. 
do  not  apply  in  such  a  case.  The 
solicitor  having  been  paid  for  the 
assignment,  ordered  to  refund.  Ex 
parte  Bennett,  re  Stephens,  2  M.  &  A. 
306. 

REGISTRAR'S  CERTIFICATE. 

See  Certificate  of  Registrar. 

REGISTRY. 
An  order  of  the  Lord  Chancellor 
made  in  a  suit  brought  by  the  assig- 


nees, was,  on  their  application,  order- 
ed to  be  registered  in  the  Court  of 
Bankruptcy.  Ex  parte  WUHams,  re 
Wienhoti,  1834.  4  Dea.  &  Ch.  1 1 0 ; 
S.  C.  1  M.  &  A.  689. 

REHEARING. 
See  also  Petition  to  Rehear. 

Where  a  party  wishes  an  essen- 
tial alteration  to  be  made  in  the  judg- 
ment of  the  Court,  as  pronounced 
on  a  former  hearing,  he  must  not 
apply  to  amend  the  minutes  of  a 
former  order,  but  must  petition  for  a 
rehearing.  Ex  parte  Soper,  re  Salter, 
1 835.  4  Dea.  &  Chit.  275  ;  S.  C. 
2  M.  &  A.  58. 

The  Court  will  in  general  rehear 
petitions  and  rescind  former  orders 
upon  fresh  evidence  tendered,  but  not 
where  such  orders  are  made  upon 
petitions  to  stay  certificate,  or  to 
supersede  or  annul  fiats.  Ex  parte 
and  re  Lavender,  1835.  4  Dea.  & 
Ch.  497. 

REJECTION  OF  LEASE. 
See  Lease,  Rejection  of. 

REJECTION  OF  PROOF. 
See  Proof,  Rejection  of. 

RENT. 

See  Reduction  of  Rent. 

RENEWED  FIAT. 
A  creditor  whose  debt  arises  on 
a  lost  bill  of  exchange,  issues  a  fiat, 
which  he  cannot  support  in  conse- 
quence of  his  inability  to  prove  the 
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lost  of  the  bill,  so  as  to  let  in  satisfiu;- 
tory  evidence  of  its  contents ;  upon 
which  the  assignees  obtain  an  order, 
that  a  renewed  fiat  may  issue  on  the 
debt  of  another  creditor : — Held,  that 
the  petitioning  creditor  under  the  new 
fiat  was  not  exonerated,  under  these 
circumstances,  from  making  the  pay- 
menU  of  10/.  and  20/.  to  the  Secre- 
tary of  Bankrupts  and  the  Account- 
ant-General,  under  the  provisions  of 
the  45th  and  46th  sections  of  the 
Bankruptcy  Court  Act.  Et  parte 
Oikom€f  re  Gunnings  1835.  4Dea. 
&  Chit.  398;  S.  C.  2  M.  &  A. 
140. 

REPORT. 
Motion  to  confirm  report  as  to 
scandal  in  affidavits  is  a  motion  of 
course.  Es  parte  Hetherington^  re 
Glmop,  1834.  4  Dea.  U  Chit. 
223. 

REPUDIATION. 

Where,  upon  order  of  dividend, 
assignees  forward  to  creditor  a  bill 
for  the  amount  of  his  dividend,  but 
creditor  rejects  it,  because  he  claims 
more  than  is  offered  (namely,  full 
payment,  without  allowing  the  assig- 
nees a  set-off*,  which  they  claimed 
against  him,  and  the  amount  of  which, 
.together  with  the  sum  tendered,  made 
up  the  amount  of  dividend  declared 
on  creditor's  proof,)  and  the  proceeds 
of  the  bill  are  received  by  one  assig- 
nee, and  by  him  invested  at  interest : 
— The  creditor  was  held,  after  twenty 
years  and  upwards,  entitled  to  t|?e 
fund,  and  all  interest  made  by  it.    Ex 


parte  Hofford,  4  Dea.  &  Ch.  798 ; 
S.  C.  2  M.  &  A.  289. 

REPUTED  OWNERSHIP. 
By  the  rules  of  an  insurance 
company,  no  person,  except  a  di- 
rector, was  permitted  to  hold  more 
thsn  two  shares  in  his  own  name; 
but  no  rule  prevented  a  person  from 
being  beneficially  entitled  to  more 
than  two  shares,  by  holding  them  in 
the  name  of  another  party.  The 
petitioner,  who  was  already  the  holder 
of  two  shares,  having  purchased  two 
other  shares,  caused  them  to  be 
entered  in  the  name  of  the  bankrupt 
in  the  company's  books,  with  the 
knowledge  of  one  of  the  directors 
and  the  actuary.  The  bankrupt 
signed  a  declaration  of  trust,  that  be 
held  the  shares  as  trustee  for  the 
petitioner,  but  no  notice  of  the  trusc 
was  taken  in  the  books  of  the  com- 
pany; and  he  continued  to  receive 
the  dividends  on  the  shares,  account- 
ing for  them  from  time  to  time  to  the 
petitioner,  up  to  the  period  of  bis 
bankruptcy,  when  the  shares  were 
still  standing  in  bis  name.  Held, 
that  the  shares  did  not  pass  to  his 
assignees,  as  being  in  bis  order  and 
disposition  at  the  time  of  his  bank- 
ruptcy. Ex  parte  Watkint,  re  Kidder, 
1834.  4  Dea.  &  Cb.  87  ;  5.  C.  1  M. 
&  A.  689. 

On  a  deposit  of  a  policy  of 
assurance  by  way  of  equitable  mort- 
gage, the  onus  does  not  lie  on  the 
mortgagee,  to  show  that  notice  of  the 
deposit  was  ^given  to  the  office  before 
tlic  act  of  bankruptcy,  but  with  the 
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assignees,  to  show  that  it  was  not.  Ex 
parte  and  re  Stephens,  1834.  4  Dea. 
&  Ch.  117. 

A  bankrupt  deposits  with  the 
petitioner,  by  way  of  equitable  mort- 
gage, an  assignment,  which  had  been 
made  to  the  bankrupt,  of  a  reversion- 
ary interest  under  a  will ;  no  notice 
of  the  assignment  having  been  given 
to  the  executors  either  by  the  bank- 
rupt or  by  the  petitioner: — Held, 
that  the  property  was  not  within  the 
order  and  disposition  of  the  bankrupt 
as  reputed  owner.  Ex  parte  Newton, 
re  Goren,  1834.  4  Dea.  &  Ch.  138 ; 
&C.  2M.&  A.  51. 

A  bankrupt  being  the  owner  as 
well  as  occupier  of  a  freehold  cotton 
mill,  gave  the  petitioners  an  equitable 
mortgage  on  it,  *'  together  with  the 
steam  engines,  and  also  all  and  sin- 
gular other  the  moveable  and  fixed 
machinery  and  steam  pipes  then  in, 
upon,  about,  and  belonging  to  the 
said  steam-mill  and  premises,  or  oc- 
cupied or  used  therewith  ;'*  and  the 
bankrupt  continued  in  possession  of 
the  mill  and  fixtures  up  to  the  period 
of  his  bankruptcy ; — Held,  that  all 
parts  of  the  machinery  and  fixtures, 
which  were  so  attached  to  the  pre- 
mises as  to  be  legally  affixed  to  the 
freehold,  were  not  to  be  considered 
as  goods  and  chattels  within  the  72nd 
section  of  the  Bankrupt  Act,  and  that 
the  assignees  had  no  right  to  them  as 
against  the  equitable  mortgagee.  Ex 
parte  Wilson,  re  Buttenoorth,  1835. 
4  Dea.  &  Chit.  143 ;  S.  C.  ft  M.  & 
A.  61 ;  iS.P.  Ex  parte  Belcher,  re 


Maberlji,  4  Dea.  &  Ch.  703 ;  S.C.ft 
M.  &  A.  160. 

By  a  clause  in  the  deed  of  settle- 
ment of  a  banking  company,  it  was 
stipulated  that  the  company  should 
have  a  lien  on  the  share  of  such  pro- 
prietors as  were  customers  and  in- 
debted to  the  bank,  and  that  no  share 
should  be  transferred  without  the 
consent  of  the  directors;  and  an 
abstract  of  these  provisions  was  in- 
dorsed on  the  certificate  of  the  share 
held  by  each  proprietor.  The  bank- 
rupt, at  the  time  of  his  bankruptcy, 
was  the  owner  of  thirty  of  these 
shares,  and  had  in  his  possession  the 
certificates  of  ownership  thus  in- 
dorsed, being  then  largely  indebted 
to  the  bank  for  advances  :«-Held, 
that  these  shares  did  not  pass  to  his 
assignee  under  the  clause  of  reputed 
ownership  in  the  Bankrupt  Act^  so  as 
to  defeat  the  lien  of  the  bank,  which 
had  been  provided  for  in  the  deed. 
Ex  parte  Plant,  re  Butterworth,  1835. 
4  Dea.  &  Ch.  160. 

A  party  to  whom  the  bankrupt 
had  assigned  a  policy  of  assurance, 
sends  an  agent  to  the  office  for  the 
purpose  of  paying  the  annual  pre- 
mium, who,  in  the  course  of  con- 
versation with  one  of  the  clerks  in 
the  office^  tells  him  of  the  policy 
having  been  so  assigned.  Held,  that 
this  was  not  sufficient  notice  to  the 
insurance  office.  Ex  parte  Carhis,  re 
Croggon,  1834.  4  Dea.  &  Ch.  354  ; 
S.  C.  1  M.  &  A.  693,  n.  . 

By  the  terms  of  a  settlement 
made  previous  to  the  bankrupt's  mar- 
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nage,  all  the  property  of  his  intended 
wife  was  vested  in  trustees  for  her 
separate  use,  and  she  was  to  have  all 
cbe  rights  and  privileges  of  a  fl^me 
sole.  This  property  consisted  of  a 
hotel  and  furniture  at  Brighton,  the 
business  of  which  was  conducted  en- 
tirely by  the  wife,  the  bankrupt  never 
living  at  the  hotel,  nor  in  any  way 
interfering  in  the  management  of  it : 
— Held,  that  this  property  was  not 
in  the  reputed  ownership  of  the  bank- 
rapt.  Ex  parte  Mauey,  re  Meusey, 
1835.  4  Dea.  8c  Chit.  405  ;  S,  C. 
2  M.  &  A.  175. 

The  bankrupt  being  one  of  the 
directors  of  a  life  assurance  office 
deposits  a  policy  of  that  office  with 
his  bankers,  as  a  collateral  security 
for  advances,  one  of  the  bankers 
being  also  one  of  the  auditors  of  the 
assurance  office.  Held,  that  this  was 
sufficient  notice  to  the  office  of  the 
transfer  of  the  bankrupt's  interest  in 
the  policy,  to  prevent  the  claim  of 
reputed  ownership.  Ex  parte  Waiih'- 
man^  re  EmkeSf  1835.  4  Dea.  Sc  Ch. 
412;  ^.  C.  2  M.  &  A.  364. 

The  bankrupt  shipped  goods  to 
M,  and  F.  at  New  South  Wales,  and 
the  petitioner  accepted  bills  drawn 
by  the  bankrupt  for  the  invoice  price, 
upon  the  express  agreement  that  the 
proceeds  of  the  several  consignments 
should  be  received  by  the  petitioner, 
and  be  appropriated  by  htm  in  dis- 
charge of  such  acceptances;  and 
notice  of  this  agreement  wss  given 
to  M,  and  F.  Two  bills  which  were 
remitted  to  England  by  M.  and  F.  on 


account  of  the  proceeds  of  some  of 
the  shipments  made  by  the  bankrupt, 
came  to  the  hands  of  the  assignees : 
— Held,  that  the  petitioner  was  en- 
titled to  the  proceeds  of  these  bills, 
as  well  as  idl  the  future  proceeds  that 
might  come  to  the  hands  of  the  assig- 
nees, in  respect  of  the  shipments 
made  by  the  bankrupt  to  M.  and  F. 
to  be  applied  in  discharge  of  the 
petitioner's  acceptances.  Es  parte 
Ftomer^  re  CormiCf  1835.  4  Dea.  & 
Ch.  449;  S.  C.  2  M.  9c  A.  224. 

M,  and  ^.,  partners,  were  con- 
signees of  a  West  India  state,  and  in 
that  character  became  creditors  to  the 
estate.     By  deed,  long  prior  to  the 
bankruptcy,  the  estate  was  conveyed 
to  trustees,  M,  being  one  of  them, 
on  trust,  to  apply  the  proceeds  to 
certain  purposes,  one  of  which  was 
to  pay  off  the  debt  doe  to  M,  and  A. 
M,  and  A.  assign  their  debt  to  5.  & 
Co.     M,  8c  A.  become  bankrupt; 
but,  prior  thereto,  they  receive  ten 
hogsheads  of  sugar,  which  remain  in 
the  docks,  earmarked  in  their  name, 
at    the    time    of    the    bankruptcy. 
Shortly  after  the  bankruptcy,  aeventy- 
four  hogsheads  arrive,  consigned  by 
the  bill  of  lading  to  the  bai^Lrupts, 
which  are  received  by  the  assignees, 
who  also  take  the  other  ten  hogs- 
heads.    Held,  that  the  sugars  came 
to  the  hands  of  3f.  and  A,  clothed 
with  trusts  to  pay  the  proceeds  to  Af. 
as  trustee,  and  were  not  in  the  re- 
puted ownership  of  M,  and  A.  bat 
roust  be  applied  to  pay  off  the  debt 
assigned  to  5.  &  Co.,  and  in  dischaige 
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of  the  other  trusts  of  the  deed ;  M, 
as  trustee  being  affected  with  notice 
to  M.  and  A*  of  the  assignment  of 
their  debt.  Held  also,  a  case  within 
the  principle  of  Ex  parte  Waring^  9 
Ves.  345.  Ex  parte  Smith,  re  Man- 
mng,  1834.     4  Dea.  &  Ch.  579. 

Where  real  property  "  with  its 
appurtenances'*  (without  other  eyi- 
dence  of  intention)  was  mortgaged  by 
the  owner  of  the  fee,  articles  of  fiimi- 
ture,  as  rolling  maps,  affixed  before 
and  af^  the  mortgage  to  the  free- 
hold^ although  they  might  have  been 
removable  as  between  a  landlord  and 
tenant^  and  although  he  continued  in 
possession  up  to  the  time  of  his  bank- 
ruptcy, passed  by  the  mortgage  and 
were  taken  out  of  the  order  and  dis* 
position  of  the  bankrupt  owner. 
Whatever  is  affixed  to  freehold  by  the 
owner  of  the  inheritance  is  to  be  con- 
sidered as  a  fixture  till  severed  by  him ; 
and  whether  so  affixed  before  or  after 
a  mortgage,  passes  absolutely  to  the 
mortgagee.  Ex  parte  Belcher,  4  Dea. 
&  Cbit.  703 ;  S.C.2  M.  U  A.  160. 

Where  the  owner  of  shares  in 
an  insurance  company  transfers  them 
by  way  of  equitable  mortgage,  though 
he  does  not  observe  the  rules  of  the 
company  in  regard  to  the  mode  of 
transfer,  and  tliough  he  continues  to 
act  as  director  without  having  any 
other  shares  than  those  assigned  (the 
being  a  shareholder  to  a  certain  extent 
alone  entitling  him  so  to  act,)  yet  if 
the  transferree  gives  notice  to  the 
company  of  his  mortgage,  and  the 
owner  becomes  bankrupt,  they  are 


taken  out  of  his  order  and  dispo- 
sition ;  especially  where  the  company 
make  entry  of  the  notice  in  their 
books  in  such  a  manner  as  to  evince 
their  knowledge  that  such  owner 
could  not  further  dispose  of  the  shares. 
Bare  notice  in  such  cases  seems  suf- 
ficient. Ex  parte  Masterman,  4i  Dea. 
&  Ch.  751 ;  5.  C.  2  M.  &  A.  209. 

If  mortgagee  be  himself  the 
trustee  to  whom  notice  was  requisite, 
the  transaction  itself  is  notice  enough 
to  prevent  reputed  ownership.  Ex 
parte  Smart,  re  Holt,  2  M.  &  A.  60. 

Where  shares  of  a  company 
stand  in  the  name  of  the  bankrupt, 
who  is  on  all  occasions  the  only  appa- 
rent owner  and  has  possession  of  the 
certificates ;  but  the  shares  belong  to 
another  in  whose  favour  there  is  a 
secret  declaration  of  trust,  the  shares 
are  in  the  bankrupt's  reputed  owner- 
ship. That  one  of  the  directors  and 
the  actuary  knew  the  shares  not  to  be 
the  bankrupt's,  is  not  sufficient  to  pre- 
vent reputed  ownership.  Ex  parte 
Walking,  re  Kidder,  2  M.  &  A.  348 ; 
reversing  S.  C.  1  M.  &  A.  689 ;  4 
Dea.  &  Ch.  ^7. 

Plaintiff  sold  to  /.  trees  lying 
on  land  occupied  by  B,,  and  «/.  was 
to  have  power  of  removing  them 
when  he  pleased.  The  trees  having 
been  marked  by  the  purchaser,  the 
cubical  contents  of  each  ascertained, 
and  some  of  them  having  been  taken 
away : — Held,  that  the  transfer  of  the 
whole  was  complete,  and  that  upon 
/.'s  bankruptcy  the  plaintiff  could  not 
enforce  any  lien  on  the  trees,  not* 
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withstanding  they  remained  on  the 
land  of  B.,  and  the  sum  total  of  the 
ctthical  contents  had  not  been  ascer- 
tained. Tantiey  v.  Turner,  2  Bing. 
N.  C.  151. 

F,,  a  merchant  at  Liverpool, 
used  to  consign  goods  to  his  agent  at 
Bahia,  in  South  America,  for  sale,  and 
to  draw  bills  upon  tlie  credit  of,  and 
against  such  consignments,  in  propor- 
tion to  their  amount,  to  be  paid  by 
the  agent  out  of  the  proceeds.  Some 
bills  so  drawn,  and  negotiated  by  the 
indorsements  of  a  house  in  London 
with  which  jP.  corresponded,  were  re- 
fused acceptance  by  the  agent.  The 
London  bouse  thereupon  requested 
F,  to  write  to  his  agent  at  Bahia,  with 
orders,  "  thai  in  case  he  did  not  pay 
JP.'a  drafts,  he  should  immediately 
hand  over  such  property  as  he  might 
have  of  JP.'s,  of  an  equivalent  value 
to  the  bills  not  paid  by  him,  to  the 
agent  of  the  London  house  at  Bahia." 
F.  replied,  that  he  would  write  to  his 
agent,  agreeably  to  these  injunctions, 
directing  him  to  hand  over  to  the 
agent  of  the  London  house,  '<  pro- 
perty of  JP.  in  his  hands,  to  cover  the 
amount  of  bills  that  eventually  might 
not  be  paid."  Afterwards,  and  before 
the  letter  from  F,  to  his  agent  reached 
Bahia,  F.  became  bankrupt.  FJs 
agent  subsequently  handed  over  to 
the  London  house  goods  consigned  to 
him  as  above  mentioned,  to  an  amount 
less  than  that  of  the  bills  unpaid : — 
Held,  that  there  was  no  legal  or 
equitable  assignment  of  those  goods 
to  the  London  house  before  the  bank- 


ruptcy, and  that  on  that  event  the 
propeity  in  them  vested  in  the  asstfr- 
nees.  In  an  action  of  trover  brought 
by  the  assignees  for  the  goods,  in 
which  the  above  facts  were  proved, 
the  defendants  also  offered  in  evi- 
dence the  letter  written  by  /*•  to  his 
agent  at  Bahia  (after  promising  the 
London  house  to  write,  as  above 
stated),  in  which  he  ordered  that 
party  to  hand  over  all  the  property 
which  he  held  on'jP.'s  account  to  the 
agents  of  the  London  house : — Qtuertf 
Whether  the  letter  was  admissible; 
but  held,  that  if  it  were,  the  dednon 
ought  still  to  be  the  same,  finni  v. 
Caroalko,  1  Adol.  &  Ellis,  883. 

Goods  were  wid  under  an  in- 
voice which  expressed  that  they  re* 
mained  at  rent.  The  vendee  con- 
sequently accepted  a  bill  drawn  by 
the  vendor  for  the  price,  which  was 
negotiated  by  the  vendor.  Whilst 
the  bill  was  running,  the  vendee  aold 
a  part,  which,  by  his  directioo,  was 
delivered  by  the  vendor  to  the  sub- 
vendee,  whom  the  vendor  cbaiged 
with  warehouse  rent  for  the  past, 
which  he  paid.  Subsequently  the 
vendee  became  bankrupt,  and  the  bill 
was  dishonored  : — Held,  that  the  as- 
signee of  the  bankrupt  vendee  could 
not,  without  paying  the  price,  main- 
tain trover  against  the  vendor  for  the 
residue  o£  the  goods  which  had  re- 
mained in  his  liands.  Miles  v.  Gor- 
don,  %  Crom.  &  M,  504. 

A  coal-merchant,  at  the  time  of 
his  bankruptcy,  had  in  bis  possessioii 
barges  which  bore  his  own  name  and 
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number,  and  were  registered  in  his 
name  under  the  Waterman's  Act. 
These  barges  he  had  hired  of  de- 
fendant, it  being  the  custom  for  coal- 
merchaints  to  hire  barges,  and  to  paint 
on  them  the  name  of  the  hirer.  Upon 
a  question  whether  the  barges  passed 
to  the  coal-merchant's  assignees  under 
his  bankruptcy : — Held,  that  it  was 
properly  left  to  the  jury  to  find  whe* 
ther  the  custom  to  hire  was  generally- 
notorious  in  the  coal-trade ;  and  that 
it. was  not  necessary  to  direct  them  to 
inquire  whether  the  custom  was  noto- 
rious to  the  world  at  large.  Watson 
V.  Peacke,  1  Bing.  N.  C.  327 ;  S.  C. 
I  Scott,  149. 

S*  contracted  with  the  defendants 
to  execute  an  extensive  building  ope- 
ration for  them,  in  consideration  of 
a  certain  sum,  and  of  being  allowed 
to  use  certain  materials.  The  de- 
fendants' engineer  waa  empowered  to 
reject  any  materials  or  work  not  in 
his  opinion  conformable  to  the  plans 
and  specifications,  and  to  provide 
other  materials,  and  employ  compe- 
tent persons  to  perform  the  work,  if 
5.  &iled  to  do  so,  as  well  as  to  de- 
duct the  amount  from  the  sum  pay- 
able to  him  under  the  contract.  The 
defendants  were  at  liberty  to  diminish 
or  add  to  the  works,  paying  S.  at  the 
contract  prices  accordingly,  or  de- 
ducting from  them,  if  necessary.  S. 
placed  on  the  defendants'  premises 
steam-engines,  rail-roads,  materials, 
implements,  and  other  articles  of  va- 
rious kinds,  necessary  to  carry  on 
the  works.  The  defendants'  engineer 
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visited  the  premises  daily  and  rejected 
such  of  the  materials  brought  thither 
by  iS'.  as  he  thought  unfit  for  use. 
During  the  progress  of  the  works 
advances  were  made  by  the  defend- 
ants to  5.  on  his  application;  he 
agreeing  that  all  the  engines,  mate- 
rials,  &c.,  brought  or  to  be  brought 
on  the  defendants'  premises  for  use  in 
constructing  the  works,  should  be  a 
security  for  such  advances.  Those 
advances  always  exceeded  the  value 
^  of  the  property  so  on  the  premises. 
S.  became  bankrupt  before  the  works 
were  completed,  upon  which  the  de- 
fendants erased  his  marks  on  the 
engines,  materials,  implements,  &c. 
then  on  their  premises.  In  trover, 
brought  by  the  assignees  of  5.  against 
the  defendants,  to  recover  such  en- 
gines, materials  &c.: — Held,  first, 
that  the  arbitrator  had  no  power  to 
award  that  the  defendants  were  enti- 
tled to  prove  against  the  estate  of  S^ 
for  the  sum  advanced  to  him  by  them 
beyond  the  value  of  the  work  done 
and  materials  furnished  by  him,  and 
of  the  engines,  &c.  agreed  to  stand  as 
security.  Secondly,  That  the  plain- 
tiffs were  not  entitled  to  recover  for 
extra  work  done  by  the  bankrupt. 
Thirdly,  That  as  there  had  been  such 
a  possession  of  the  engines,  materials, 
&c.  by  the  defendants  as  would  sup- 
port the  lien,  which  it  was  the  effect 
of  the  bankrupt's  agreement  to  confer 
on  them,  the  plaintiffs  were  only  en- 
titled to  recover  for  such  materials, 
&c.  as  were  brought  on  the  defend- 
ants' premises  after  the  act  of  bank- 
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rupCcy.  Fourthly,  That  payments  to 
the  bankrupt  by  the  defendants,  after 
the  latter  portions  of  materials  were 
brought  on  the  premises,  could  not 
be  considered  as  payments  for  those 
particular  goods  in  the  course  of  busi- 
ness, but  as  general  advances  only,  so 
ibat  they  could  not  be  retained  by 
the  defendants  under  6  G.  4.  c.  16. 
a.  82.  Crowfoot  ▼•  Lmdon  Dock  Com' 
fOM^,  4  Tyr.  967. 

In  trover  by  assignees  for  timber, 
an  arbitrator  to  whom  the  cause  was 
refinrred  found  that  the  bankrupt^ 
befinre  his  bankruptcy,  had  on  behalf 
of  an  unnamed  principal  (the  defend- 
ant) taken  in  exchange  a  quantity  of 
timber  to  be  delivered  free  on  board; 
and  that  he  had  at  the  same  time 
bought  other  timber  of  the  same 
party  on  his  own  account ;  that  the 
timber  was  delivered  to  the  bank*- 
rupt,  and  lay,  till  after  the  bank- 
ruptcy, on  a  common,  mixed  with 
other  timber  of  the  bankrupt,  and  in 
his  actual  possession :  that  the  de- 
fendant, after  the  bankruptcy,  but 
more  than  two  months  before  the 
commission  issued,  wrote  to  the  ven- 
dor, stating  himself  to  be  the  prin- 
cipal, adopting  the  contract  as  to  the 
goods  taken  in  exchange  (but  no 
others),  and  directing  that  the  bank- 
rupt should  not  be  suffered  to  take 
them  ;  and  that  the  vendor  accepted 
him  as  purchaser  accordingly.  The 
arbitrator  also  found,  that  before  the 
commencement  of  two  months  the 
defendant  had  required  the  bankrupt 
to  deUver  the  timber  belonging  to 


him  (the  defendant),  and  that  the 
bankrupt  had  proposed  to  make  up 
a  deficiency  in  the  quantity  by  deliver- 
ing some  of  his  own  timber :  that  no 
contract  of  sale  was  made  as  to  the 
latter,  nor  did  any  thing  further  pass 
respecting  the  timber  till  within  two 
months  before  the  commission,  whea 
the  bankrupt  made  a  formal  delivery 
to  the  defendant  of  part  of  the  sold 
and  part  of  the  exchanged  timber, 
lying  on  the  common  as  above-men* 
tioned ;  and  that  the  whole  of  the 
timber  belonging  to  the  defendant 
was  in  the  order,  possession,  and  dis«- 
position  of  the  bankrupt,  with  the 
consent  of  the  true  owner,  till  afta 
the  bankruptcy  : — Held,  (assuming 
that  the  Court  could  review  the  ar- 
bitrator's finding  as  to  the  above 
facts),  1.  That  he  was  warranted  in 
finding  a  delivery  of  the  timber  to 
the  bankrupt,  though  it  was  not  dip- 
ped. 2.  That  the  timber  remained  in 
the  bankrupt's  apparent  possession, 
with  the  owner's  consent,  up  to  the 
time  of  the  above  delivery.  3.  That 
the  delivery  to  the  defendant,  of  the 
timber  belonging  to  the  bankrupt, 
was  not  referaUe  to  any  contract 
protected  by  sect.  81.  of  the  Bank* 
rupt  Act.  Sham  v.  Harvey^  1  AdoL 
&  Ellis,  920. 

RESCINDING  ORDER. 

Although,  upon  a  fiat  being  su- 
perseded the  Lord  Chancellor  has 
issued  his  confirmatory  order,  the 
Court  of  Review,  upon  a  proper  case 
on  re-hearing,  can  in  effect  order  a 
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proeedendo,  by  means  of  its  intima- 
tion to  the  Lord  Chancellor.  Ex 
parte  and  re  Lavender,  1895.  4  Dea. 
&  Chit.  496. 


RETAINING  SECURITIES. 

Creditor  having  agreed  to  ac- 
cept a  composition  for  his  debt,  takes 
bills  for  the  amount  of  the  compoei-* 
tion,  and  also  has  a  bond  assigned  to 
him  as  part  security  for  the  composi- 
tion. The  composition  deed  con- 
tained a  clause  that  on  default  in  pay- 
ment of  instalments,  the  composition 
should  &U  to  the  ground.  Default 
is  made,  and  subsequently  a  fiat  is* 
sues : —  Held,  that  creditor  might 
prove  balance  of  original  debt  re- 
maining due,  and  also  retaining  bond. 
Ex  parte  Reay^  re  Chamfnon,  1 8  d4.  4 
Dea.  &  Chit.  5ft5  ;^6'.  C.  13  M.  &  A. 
83. 

On  an  agreement  for  a  composi- 
tion, A,  the  creditor  received  as  a 
furtlier  security,  the  assignment  of 
several  debts  due  to  B.  the  debtor. 
De&ult  was  made  in  payment  of  the 
instalments  of  the  composition,  and 
B.  became  bankrupt : — Held,  that  A. 
might  prove  the  amount  of  his  ori- 
ginal debt,  but  that  he  could  not  cdeo 
retain  the  benefit  of  the  assignment 
of  the  debts.  The  value  of  them 
was  therefore  directed  to  be  ascer- 
tained, and  liberty  given  for  A.  to 
prove  for  the  difference,  if  he  elected 
to  retain  them.  Ex  parte  ElSs^  4 
Dea.  8c  Chit.  786 ;  S.C.ftM.&  A. 
370. 


RETAXATION. 
Solieiti^*s  bill  taxed,  and  paid 
six  years  back,  will  not  be  tidered 
to  be  retaxed,  without  special  reasons. 
Ex  parte  Hutchimon,  re  Freeman, 
1884.    4  Dea.  &  Chit.  580. 

REVERSING  ADJUDICATION. 
On  petition  to  reverse  adjudica- 
tion, copies  of  depositions  wQl  not  be 
granted  till  hearing.  Ex  parte  and  re 
Smith,  ftM.&A.  75. 

REVOCABLE  ACTS. 
After  L.  a  trader  had  committed 
a  secret  act  of  bankruptcy,  M.  ft  Co. 
his  creditors,  knowing  him  to  be  em- 
barrassed, pressed  him  for  payment. 
Xr.  said  he  had  no  money^  but  that 
if  they  could  get  a  customer  for  his 
goods,  they  should  be  paid.  M.  ft 
Co.  accordingly  procured  the  defend- 
ant A,y  a  creditor  of  their  own,  to 
buy  goods  of  L.  No  money  passed 
from  A,  to  L.  or  to  iU.  ft  Co.,  but 
A,  gave  M.  ft  Co.  credit  on  account. 
This  transaction  was  communicated 
to  £.,  and  a  receipt  was  given  him  by 
M,  &  Co.  signed  by  theih,  specifying 
it  to  be  "  by  payment  of  defendant 
A.  agreeably  to  his  order,  tnJanftSng 
their  account  with  him.*'  A  fiat 
having  issued  against  L.,  his  assignees 
sued  A,  in  assumpsit  for  the  price  of 
the  goods  sold  to  him : — Held,  first, 
that  if  the  appropriation  of  the  price 
to  M.  ft  Co.  was  parcel  of  the  con- 
tract between  A,  &  £.,  and  by  its 
terms  irrevocable,  the  action  should 
have  been  trover :  for  by  waiving  the 
Sv2 
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tort  and  aiRrming  Uie  contract,  the 
assignees  adopted  it  in  all  its  parts, 
though  a  further  question  would  arise 
whether  the  paynoent  relied  on  by  A. 
the  defendant,  as  made  in  pursuance 
of  the  contract,  was  a  payment  pro- 
tected by  6  Geo.  4.  c.  16.  s.  82.  Se- 
condly, that  if  the  payment  by  A.  the 
defendant  to  M.  8c  Co.  was  not  sti- 
pulated for  in  the  original  contract, 
but  was  merely  directed  afterwards 
by  L.,  and  had  not  been  acted  on, 
that  direction  was  revocable  by  him 
before  his  bankruptcy,  or  by  his  as- 
signees after  that  event,  and  the 
plaintifis  were  entitled  to  recover. 
Bradbury  v.  Anderton,  5  Tyr.  152 ; 
S.  C.  1  Crom.  M.  &  R.  486. 

SALE. 
See  also  Leave  to  Bio — Particulars 
OF  Sale. 
A,  deposits  with  fi.,  as  a  security 
for  the  repayment  of  a  loan  of  money, 
the  attested  copy  of  the  lease  of  a 
coal  mine  granted  to  A.  and  four 
other  persons,  as  tenants  in  common. 
The  mine  was  worked  by  them  ac- 
cording to  the  stipulations  of  certain 
articles  of  partnership,  which  con- 
tained a  proviso^  that  if  any  one  part- 
ner wished  to  dispose  of  his  share  the 
others  should  have  a  right  of  pre- 
emption:—Held,  (Sir  /.  Cross,  dis' 
sent.,)  that  the  usual  order  could  not 
be  made  for  the  sale  of  A.*3  share  in 
this  property,  as  in  the  ordinary  case 
of  an  equitable  mortgage,  it  being 
necessary  that  the  partnership  ac- 
counts should  first  be  taken,  for  the 


purpose  of  ascertaining  i^.'s  share  in 
the  property,  which  this  Court  had 
no  jurisdiction  to  do,  the  other  part- 
ners not  being  before  the  Court.  £r 
parte  Broadbent,  re  Borrtm^  1834.  4 
Dea.  &  Chit.  3;  S.  C.\  M.  &  A. 

A  bankrupt  having  a  mortgage 
term,  deposits  the  mortgage  deed 
with  a  party,  by  way  of  equitable 
mortgage,  and  afterwards  purchases 
the  equity  of  redemption: — Hdd, 
that  die  whole  of  the  bankrupt's 
interest  in  the  property  must  be 
sold,  and  his  assignees  join  in  the 
conveyance  to  the  purchaser.  Ex 
forte  Tisffhell,  re  Waits,  1834.  4 
Dea.  &  Chit.  29 ;  S.  C  1  M.  &  A. 
620. 

The  Court  will  not  interfere  in 
making  an  order  fi>r  the  sale  of  mort- 
gaged property,  where  the  circum- 
stances arc  suspicious,  as  to  the  mort- 
gage being  a  fraudulent  preference. 
Ex  parte  Dendney,  re  Daoy,  1835. 
4  Dea.  &  Chit.  ISI;S.C.2M.&  A. 
72. 

Where  there  has  been  an  order 
made  for  the  sale  of  mortgaged  pro- 
perty, and  the  sale  is  afterwards  de- 
ferred, the  mortgagee  is  entitled  to 
apply  the  rents  and  profits  in  reduc- 
tion of  the  interest  accruing  subse- 
quent to  the  order  of  sale  and  up  to  the 
time  of  taking  the  account.  Ex  parte 
Ramdottom,  re  FenfM,  1835.  4 
Dea.  &  Ch.  198 ;  i^.  C.  2  M.  &  A.  79. 

On  the  sale  of  the  bankrupt's 
mortgaged  property,  the  Court,  in  the 
order  for  leave  to  bid^  will  not  direct 
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that  the  mortgagee  shall  not  be  re- 
quired to  make  any  deposit.  Ex 
parte  Tatham,  re  Sheppard^  1834.  4 
Dea.  &  Ch.  360  ;  5.  C.  1  M.  &  A.  3^b. 

Costs  come  out  of  estate  where 
equitable  mortgagee  applies  for  leave 
to  bid,  and  also  for  sale;  secus^  if 
merely  for  leave  to  bid.  Ex  parte 
Berkeley^  re  Deacon^  1834.  4  Dea. 
&  Chit.  572. 

Specific  performance  of  sale  un- 
der Lord  Loyghborough*5  Order  decreed 
by  this  Court,  although  the  following 
objections  were  urged :  viz.  1st.  That 
particulars  of  sale  did  not  state  that 
sale  took  place  under  order  of  Court; 
it  appearing  that  purchaser  must  have 
known  the  fact  that  it  was  so.  2d. 
That  a  third  mortgagee  of  equity  of 
redemption,  and  an  assignee  on  prior 
insolvency  of  bankrupt^  were  not  par- 
ties. 3d.  Though  the  petitioning  ere* 
ditor's  debt  on  which  this  fiat  was 
founded  was  contained  in  the  schedule 
in  prior  insolvency  ^  especially  as  the 
purchaser  was  presumed  to  have 
known  of  all  the  objections  to  the 
title^  and  was  held  to  have  waived 
them  by  granting  a  lease  of  the  pre- 
mises purchased  by  him  before  the 
title  to  him  Was  completed.  Qucere, 
whether  this  Court  has  jurisdiction  to 
direct  specific  performance  of  contract 
of  purchase  of'bankrupt*s  property, 
where  the  purchaser  did  not  know^ 
and  had  no  means  of  knowing,  that 
the  sale  took  place  under  order  of  this 
Court  or  of  Commissioners  ?  Ex 
parte  Sidebotham,  4  Dea.  &  Chit. 
693;  /S^.C.  2M.&  A.  146. 


Court  will  only  interfere  to  order 
sale  of  equitable  mortgage  where  there 
is  no  dispute.  Ex  pqrte  AUtoood,  re 
Spoonery  2  M.  &  A.  34. 

If  legal  mortgage  is  ordered  by 
the  Commissioners  to  be  sold,  the 
assignees  are  entitled  to  the  rents  to 
the  time  of  the  sale,  unless  the  mort- 
gagee makes  an  actual  entry,  or  gives 
notice  to  the  tenant  to  pay  rent  to 
him.  Ex  parte  Livings  re  Tombs,  % 
M.  &  A.  223. 

Expenses  nf. 
An  execution  having  issued 
against  a  trader,  his  goods  were 
seized  and  sold  under  it,  after  he  had 
committed  an  act  of  bankruptcy. 
The  assignees  having  brought  trover : 
—Held,  that  the  jury,  in  assessing 
the  damages,  might  deduct  the  ex- 
penses of  the  sale  from  the  proceeds 
of  the  goods.  Clarke  v.  NicAolsanf 
5  Tyr.  233 ;  S.  C.  6  Carr.  &  P.  712 ; 
1  Cromp.  M.  &  R.  724. 

SANCTIONING  PRIVATE  AR- 
RANGEMENTS  AS  TO  BANK- 
RUPT'S  ESTATE. 
See  Private  Arrangements. 

SCANDAL. 

A  cross-petition  by  the  bank* 
rupt  for  allowance  of  the  certificate, 
will  not  be  advanced  on  motion  of 
course,  pending  the  reference  for 
scandal,  of  affidavits  filed  in  answer 
to  the  petition  to  stay  the  certificate, 
on  the  ground  that  the  latter  petition 
was  improperly  served^    Ex  partt 
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HtiUrmgtom,  re  Gkuop,  1893.    4 
Dea.  &  Ch.  217. 

AffidaTits  referred  for  tcandal  on 
motion  of  oourae.  Ex  parte  Hetker- 
wgUms  re  Glaaop,  1833.  4  Dea.  8c 
Chit  217. 

CoDtivy  to  Ex  parte  Pelham 
(Moot.  211),  held,  that  any  party 
may  apply  to  refer  affidarita  for 
acanda],  and  that  the  application  nee^ 
not  be  by  the  party  scandalised.  Ex 
parte  Hetherington^  re  Gltmop,  1838. 
4  Dea.  &  Chit.  218. 

Motion  to  confirm  report  as  to 
scandal  in  affidavits,  is  a  motion  of 
oourse.  Ex  parte  HethermgtoHf  re 
Gks$opf  1884.    4  Dea.  &  Chit.  223. 

In  cases  of  scandal,  the  coats  are 
as  between  solicitor  and  client.  Ex 
parte  Porter,  re  RobiMtom^  2  M.  &  A. 
220. 

Defendant,  after  putting  in  his 
answer,  became  bankrupt.  PlaintifF, 
befixre  assignees  were  brought  before 
Court,  obtained  an  order  to  refer  the 
answer  for  scandal  and  impertinence : 
—Held,  that  order  was  regular. 
Booth  T.  SmUk,  5  Sim.  639. 

SCHEDULE. 
Semble,  The  discharge  of  an 
insolvent  under  7  Geo.  4.  c.  57.,  ap- 
plies only  to  the  debts  named  in  the 
schedule,  and  not  to  all  the  debts  due 
to  the  creditors  named.  BUkop  v. 
Pottftt,  1  Moody  &  Rob.  363. 

SECOND  FIAT. 
Where  the  time  for  opening  a 
flat  expires,  and  a  second  is  then 


issued  by  another  party,  it  is  no 
ground  for  superseding  the  seoond, 
that  it  did  not  issue  until  after  the  first 
was  actually  opened,  unless  the  party 
issuing  the  second  knew  that  &ct^  or 
was  guilty  of  some  firaud.  Ex  parte 
WeaiaU,  re  FlUcher,  1834.  4  Dea.  & 
Ch.  350. 

Where  a  commission  issued  in 
1823,  under  which  the  bankmpt  never 
obtained  his  certificate,  and  a  fiat  is- 
sued against  him  in  1832,  the  Court 
refused,  under  the  circumstances,  to 
supersede  the  fiat.  Ex  parte  Dccax^ 
re  KenUm,  1834.  4  Dea.  &  Chit. 
366  ;  S.  C.  1  M.  &  A.  420. 

New  fiat  issued  on  petition  of 
same  petitioning  creditor,  before  time 
for  opening  had  expired,  he  having 
been  unable  to  prove  act  of  bank- 
ruptcy before,  but  one  having  beea 
since  committed.  Ex  parte  UemeUym^ 
re  WUUams,  2  M.  &  A.  298. 

SECURITY. 
See  alto  Delivery  up  of  Security 
— RsTAiNiKo  Security. 
The  bankrupt  kept  an  accoont 
with  A*,  B.,  and  C,  as  bankers,  who 
afterwards  took  into  partnership  the 
son  of  C. ;  after  which^  the  bankrupt 
executed  a  legal  mortgage  to  A:^  JB.» 
and  C,  for  securing  the  repayment 
of  tlie  loan  of  6000i.  Subsequently  to, 
this,  the  bankrupt  addressed  a  letter 
to  Messrs.  A,t  B«,  and  C,  authorizing 
them  to  consider  all  the  securities 
they  then  held  as  responsible  for  any 
advances  made,  or  to  be  made  by 
them  to  the  bankrupt,    HeM^  that 
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this  letter  muft  be  taken  to  have  been 
addressed  by  the  bankrupt  to  the  four 
partners,  and  amounted  to  an  equi- 
table  mortgage  to  the  four,  of  the 
previous  legal  mortgage  to  the  three» 
operating  as  a  security  for  all  the 
advances  made  either  by  the  three  or 
the  four  partners.  Ex  parte  Parry  re 
Barron,  1835.    4  Dea.  &  Ch.  4)26. 

Where  the  holder  of  bills,  which 
were  deposited  with  him  by  the  bank- 
rupts as  a  collateral  security  for  a 
debt,  proved  the  amount  of  the  ba- 
lance due,  excepting  the  bills  as  a 
security,  and  some  of  the  bills  were 
afterwards  paid  in  full : — Held,  that 
the  amount  of  the  bills  so  paid  must 
be  deducted  from  the  proof  and  the 
dividends  calculated  only  upon  the 
residue  of  the  debt.  Ex  parte  BruH' 
skUl,  re  BefUiey,  1835.  4  Dea.  & 
Chit.  44£;  2  M.  &  A.  ^20. 

SECURITY  FOR  COSTS. 
Where  a  plaintiff  becomes  bank- 
rupt before  the  trial  of  a  cause,  the 
defendant  cannot  apply  for  security 
{at  costs  till  he  has  ascertained  that 
the  assignees  have  resolved  to  pro- 
ceed with  the  action.  A  plaintiff  de* 
daied  in  time  to  go  to  trial  at  the 
sittings  in  Michaelmas  term,  had  not 
two  orders  for  time  to  plead  been  ob- 
tained. As  the  *'  usual  terms"  were 
imposed,  viz.  inter  alia,  the  accepting 
short  notice  of  trials  the  plaintiff  might 
still  have  gone  to  trial  at  the  sittings 
after  that  term,  but  did  not.  On  the 
10th  January  he  appeared  in  the  Ga- 
lette  aa  a  bankrupt^  and  on  the  ftdih 


the  issue  was  delivered ; — Held,  that 
an  application  for  security  for  costii 
from  the  assignees^  made  on  the  31st 
January,  was  in  time.  WaOdnshaw  v« 
Marshall,  4  Tyr.  993. 

SERVANTS. 

See  also  Mastbk  and  Servant. 
Under  the  6  Geo.  4.  c.  16.  s.  48.| 
it  is  not  requisite  to  prove  a  hiring 
for  a  year  certain,  but  it  must  be 
something  more  than  a  mere  hiring 
by  the  week.  {Ex  parte  Skinner, 
Mont.  &  Bli.  417,  corrected.)  Ex 
parte  and  re  ColUer,  1834.  4  Dea.  & 
Chit.  5)20. 

See  also  Thomas  v.  WilUamst  1  AdoL 
&  Ell.  685. 

SERVICE. 

See  also  Affidavit  of  SEftvics — 

Petition,  Service  of. 

A  notice  to  produce  the  pro* 
ceedings  must  be  served  on  the  as* 
signees,  not  on  the  bankrupt.  Ex 
parte  and  re  Daly,  1834.  4  Dea.  & 
Chit.  364. 

If  fiat  is  impounded,  on  the  ap- 
plication of  A,<t  a  petition  for  its  de- 
livery out,  presented  by  B.,  must  be 
served  on  A,  Ex  parte  MartUi,  re 
Kenton,  2  M.  &  A.  )S93. 

On  petition  to  annul  on  consent^ 
under  6  6.  4.  c.  16.  ss.  133,  134., 
the  assignees  must  be  served.  Ex 
parte  and  re  Race,  2M,  8c  A.  24i2. 

SERVICE  SUBSTITUTED. 
Where  it  was  sworn  that  an  at- 
torney had  no  place  of  residence  in 
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this  country,  an  order  nisi  for  bis 
being  struck  off  the  roll  was  per- 
mitted to  be  served  at  his  last  place 
of  residence.  Re  Marhf  1894.  4 
Dea.  &  Chit.  28.     See  id.  482. 

Service  of  order  on  assignee  to 
elect,  to  take  or  reject  an  agreement, 
substituted  on  affidavit  of  his  pur- 
posely keeping  out  of  the  way.  5ct»- 
bky  that  service,  substituted  by  order, 
is  tantamount  to  personal  service,  eo 
nomine.  Ex  parte  Biamfy,  re  Foiter^ 
1834.     4  Dea.  &  Chit.  518. 

a 

SET-OFF, 
A.  and  B.  have  separate  bank- 
ing establishments  in  Scotland,  where 
it  is  the  custom  of  the  different 
bankers  to  exchange  the  notes  they 
hold  of  each  other  at  stated  periods ; 

A.  and  B,  were  accustomed  to  make 
such  mutual  exchanges  accordingly. 

B.  becomes  bankrupt,  when  his 
agent,  who  conducted  the  business  in 
Scotland,  had  in  his  possession  notes 
of  A*%  bank  to  the  amount  of  230/., 
while  A.  had  notes  of  B.  to  the 
amount  of  764/.  B.'s  agent  refuses 
to  exchange  the  notes  for  2301., 
claiming  himself  a  lien  on  them ;  and 
JS.'s  assignees  allow  the  agent  to  re- 
tain these  notes,  in  satisfaction  of 
such  lien : — Held,  that  A^  was  en- 
titled to  recover  the  value  of  the 
notes  from  the  assignees  of  B.  Ex 
parte  National  Bank  of  Scotland,  re 
Maberly,  1834.  4  Dea.  &  Chit.  32 ; 
S.  C.  1  M.  &:  A.  644. 

Costs  ordered  against  bankrupt 
to  be  set  oflf  against  those  ordered  in 


his  favour.  Ex  parte  HmwUgf  re 
Richards,  1834.  4  Dea.  &  Chit. 
572. 

Held,  that  a  defendant  might 
set  off  a  debt  due  to  him  from  a 
bankrupt  for  money  lent,  &c.  against 
a  claim  by  the  bankrupt's  assignees 
on  defendant  for  not  accepting,  pur- 
suant to  agreement,  a  bill  of  ex- 
change by  way  of  part  payment  for 
goods  sold  and  delivered  by  the 
bankrupt  to  the  defendant.  Gihsam 
V.  Bell,  I  Bing.  N.  C.  743. 

To  a  declaration  in  debt  by  the 
assignees  of  a  bankrupt,  for  money 
received  by  defendant  to  the  use  of 
plaintiffs  as  assignees — ^plea,  that  the 
bankrupt  before  his  bankruptcy  was 
indebted  to  defendant  in  a  greater 
sum  upon  an  account  then  stated  be* 
tween  them,  and  that  defendant  was 
willing  to  allow  plaintiffs  to  set  off 
against  such  debt  the  debt  claimed  in 
the  declaration  : — Held  ill.  Groom 
V.  MeaUy,  2  Bing.  N.  C.  138. 

SETTLEMENT. 
By  the  terms  of  a  settlemoit 
made  previous  to  the  bankrupt's 
marriage,  all  the  property  of  his  in- 
tended wife  was  vested  in  trustees 
for  her  separate  use,  and  she  was  to 
have  all  the  rights  and  privities  of 
a  fSme  sole.  This  property  con« 
sisted  of  a  hotel  and  furniture  at 
Brighton,  the  business  of  which  was 
conducted  entirely  by  the  vrife,  the 
bankrupt  never  living  at  the  hoteli 
nor  in  any  way  interfering  in  the 
management  of  it:— Held,  that  this 
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property  was  not  in  the  reputed 
ownership  of  the  bankrupt.  Ex 
parte  and  re  Mauey^  1835.  4Dea. 
&  Chit.  405 ;  5.  C.  2  M.  &  A.  173. 
By  will  the  father-in-law  of  the 
bankrupt  gave  4000/.  in  trust  for  his 
daughter  for  life^  to  her  separate  use, 
then  to  the  bankrupt  for  life^  and  then 
to  the  issue  of  the  marriage.  The 
will,  reciting  that  the  bankrupt  was  in- 
debted to  the  testator  6000/.  on  bond, 
declared  that  so  much  of  the  debt  on 
the  bond  as  remained  unpaid  in  the 
testator's  life-time  should  go  in  re- 
demption and  satis&ction  of  the 
above  bequest  of  4000/.  Prior  to 
the  bankruptcy,  and  subsequently  by 
means  of  dividends  from  his  estate, 
1069/.,  part  of  the  6000/.  bond  debt, 
was  paid  off  and  invested  in  the 
fluids.  On  petition  of  the  assignees, 
claiming  to  be  entitled  to  the  interest 
of  the  1069/.,  the  wife  being  dead, 
held  (Sir  J.  Cnm  dtasenU)  that,  until 
the  4000/.  should  be  made  up,  the 
1069/.  should  accumulate;  after 
which,  the  assignees  were  declared 
entitled  to  the  interest  for  the  bank- 
rupt's life.  Ex  parte  Youngs  re  Prior ^ 
1835.    4  Dea.  &  Chit.  645« 

SOLICITOR  AND  SOLICITOR'S 
BILL  GENERALLY. 
Where  it  was  sworn  that  an  at- 
torney had  no  place  of  residence  in 
this  country,  an  order  nisi  for  his 
being  struck  off  the  roll  was  per- 
mitted to  be  served  at  his  last  place 
of  residence.  Re  Mark^  1834.  4 
Dea.  &  Chit.  i^8i    See  m/.  48)9. 


As  a  general  rule,  a  petition  to 
stay  certificate  must  be  served  on 
bankrupt  two  clear  days  before  the 
day  for  which  it  is  answered.  But 
where  a  petition  to  stay  certificate 
was  answered  for  the  9th  Dec,  and 
on  the  7th  the  bankrupt's  solicitor 
requested  the  petitioner's  solicitor  to 
postpone  the  hearing  of  the  petition 
for  a  week,  and  undertook  to  serve 
it  on  the  bankrupt ;  semble,  the  bank- 
rupt could  not  avail  himself  of  the 
objection  to  service.  Ex  parte  He' 
tkeringtoHf  re  Ghasopf  1833.  4  Dea. 
&  Chit.  218 ;  iS*.  C.  1  M.  &  A.  607. 

Service  of  petition  to  stay  cer- 
tificate not  properly  supported  where 
affidavit  merely  states  inability  to 
serve  bankrupt  personally,  but  that 
bankrupt's  solicitor  had  acknow- 
ledged bankrupt  to  be  fully  aware  of 
petition  and  its  nature.  Ex  parte 
Levy^  re  Glossop^  1835.  4Dea.& 
Chit.  224. 

Though  the  rule  of  another 
Court  for  striking  an  attorney  off  the 
roll  be  produced,  semble,  an  order 
nisi  only  can  be  obtained  in  this 
Court  in  the  first  instance.  Re  Mark, 
1834.     4  Dea.  &  Chit.  482. 

If  A.  employs  B.  as  solicitor  in 
business,  the  bill  for  which  is  not 
taxable^  and  also  requires  B.  to  strike 
a  docket,  and  B.,  because  he  is  not 
admitted  as  a  solicitor  in  bankruptcy> 
employs  C,  a  solicitor  of  the  Court, 
for  that  purpose,  B,  cannot  divide 
bis  bill  so  as  to  exclude  from  taxa« 
tion  the  otherwise  untaxable  items,  by 
procuring  C's  bill  of  costs  to  be  taxed 
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aqNuraldyi  but  f.'s  own  bill  and  C/s 
oHisl  form  one  biU^  to  tbat  all  may  be 
taied.  SembUf  that  botioeM  pre- 
paratoiy  to  striking  a  doi^et  k  tasnble 
in  bankniptqr,  E»  parte  Cout  4Dau 
h  CbtU  718 ;  S.C.ftU.k.A.  170. 

In  1825  an  awignment  from 
piovisional  aiaignee  to  aatigneda  waa 
prepared,  but  through  n^lect  of 
solicitor  nerer  executed.  The  pro- 
▼iMnal  ass^nroent  ordered  to  be 
vacated,  and  a  new  assignment  exe- 
cuted by  the  Commissionert«  It 
seems  the  1  ft  S  ^.  4,  c.  56.  s.  ^« 
dp  not  ^yply  in  such  a  case.  The 
solicitor  having  been  paid  for  the  as- 
signment, ordered  to  refund.  JS# 
parte  Bauuttt  re  StephenSf  )S  M.  ft  A. 
306. 

An  entry  in  a  bankrupt's  exami- 
nation of  a  certain  sum  being  due  to 
A.f  is  evidence  of  an  account  stated 
between  them,  and  is  a  sufficient  ac* 
knowledgment  to  take  the  case  out  of 
the  statute  of  limitations.  But  in  an 
action  by  an  attorney  for  business 
done,  for  which  no  signed  bills  had 
been  delivered  in  pursuance  of  the 
statute,  an  admission  by  the  defend- 
ant, in  an  examination  before  the 
Commissioners  under  a  commission 
of  bankrupt  since  superseded,  that 
the  sum  claimed  was  due,  is  not  suf- 
ficient evidence  to  support  a  count 
upon  an  account  stated.  The  plain- 
tiff, after  being  nonsuited,  took  out  a 
fiat  in  bankruptcy  against  the  de- 
fendant. The  Court  refused  to  allow 
the  proceedings  to  be  stayed  without 
coetSi  on  a  suggestion  that  the  case 


was  within  the  6G.  4.  c*  16.  s.59.^ 
Ekke  y.  Noke$,  4  M.  ft  S.  585  ;. 
S.  C.  I  Moody,  359. 

SOLICITOR  TO  FIAT. 

It  is  a  matter  of  course  for  any 
creditor  who  has  proved  to  the 
amount  offtOL  to  apply  within  a  rea- 
sonable time,  under  the  14th  section 
of  6  GeQ,  4.  c.  16.,  for  a  retaxation 
<tf  any  bill  of  the  solicitor  to  the  com- 
mission ;  but  not  where  a  period  of 
three  years  has  been  suffered  to 
elapse  after  payment  of  sucb  bill. 
But  where  the  creditor  iqpplies  to 
the  general  jurisdiction  of  the  Court, 
and  points  out  objectionable  items, 
the  Court  will  then  refisr  the  bill  to, 
its  proper  oflScer,  to  review  the  former 
taxation.  Where,  however,  a  bill 
has  been  already  taxed  by  the  proper 
officer  of  the  Court  in  which  the 
business  has  been  done,  the  Court  of 
Review  will  not  in  sucb  case  disturb; 
the  taxation.  What  are  objectionable 
items  in  the  solicitor's  bill  for  busi- 
ness connected  with  the  meetings  of 
the  Commissioners  ?  Ea  parte  Ckrmtyt 
re  Bamm^  1835.  4  Dea.  ft  Chit, 
414. 

Assignees^  on  the  representation, 
of  the  solicitor  to  the  commission 
that  he  is  authorised  to  receive  it  as 
agent,  pay  over  a  dividend  to  sudi 
solicitor.  It  turns  out  he  had  no 
such  authority.  Upon  petition  of 
creditor  for  payment  to  him  of  the 
dividend,  charging  that  no  authority 
was  giren  to  that  solicitor : — HeU« 
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that  being  solicitor  to  the  cominis' 
Bwn,  he  might  be  made  respondent 
as  well  as  the  assigneesi  and  that  a 
joint  order  might  be  made  against 
them  all  for  ito  payment.  On  divi- 
dend being  withheld,  assignees  or- 
dered to  pay  it,  with  five  pet  cent. 
interest,  from  time  of  application  to 
them  for  payment.  Ex  parte  Story, 
re  Joknmm,  1884.  4  Dea.  &  Chit. 
504. 

Court  will  not,  except  under 
very  peculiar  circumstances,  gire 
leave  to  soUcitor  to  fiat  to  bid  at 
sale.  Ex  parte  Tawnef  re  Broom, 
1884.     4  Dea.&  Chit.  519. 

A,  &  B.  partners^  were  solicitors 
to  the  commission.  'More  than  six 
years  back  they  received  various 
sums  of  money  on  account  of  the  es- 
tate,having  a  set-ofFin  respect  of  their 
bill  of  costs,  but  which  bill  they  did 
not  deliver  to  the  assignee  till  within 
six  years.  Beyond  the  six  years  A, 
&  B*  (upon  an  agreement  that  A* 
should  pay  all  the  debts)  dissolved 
partnership ;  and  the  assignee,  with 
knowledge  of  this  fact,  continued  to 
employ  A,  alone  as  the  solicitor  to  the 
commission,  and  no  attempt  was  made 
to  charge  B.  with  the  monies  received 
by  A*  &  B,  till  very  lately,  via.  when 
an  official  assignee  was  appointed. 
Nor  hadB.  ever  acknowledged  any  lia- 
bility to  account: — Held,  first,  that  as 
between  jB.  and  the  creditors,  neither 
the  statute  of  limitations,  nor  laches, 
nor  other  conduct  of  the  assignee, 
would  operate  as  a  bar^  A,  &  fi.  be- 
ing solicitors  to  the  commissions  But^ 


secondly,  that  as  the  assignee  waa 
able  to  recoup  the  estate,  he  could 
not,  under  such  circumstances  of 
conduct  on  his  part,  call  on  B.  to  ac- 
cotmt.  A.  had  become  bankrupt; 
Min&^i  nevertheless,  that  he  or  his 
assignees  were  necessary  parties.  £« 
parte  G0M9  re  Robertion,  1884.  4 
Dea.  &  Chit.  547. 

There  is  jurisdiction  to  reach 
any  part  of  the  bankrupt's  estate  in 
the  hands  of  the  solicitor  to  the  fiat* 
Es  parte  Bmkkom,  re  Bramweiif  ft  M« 
&  A.  280. 

Solicitor  to  fiat  must  bear  any 
expense  which  his  neglect  would 
cause  the  estate.  Ea  parte  Bennettf 
re  Stephens^  2  M.  &  A.  808. 

SPECIAL  CASE. 

Costs  of  preparing  a  special  case 
form  part  of  the  costs  of  appeal  to 
the  Lord  Chancellor,  and  should  be 
taxed  by  the  officer  in  Chancery^ 
This  Court  intimated  its  opinion  to 
that  efiect  accordingly  to  such  officer. 
Es  parte  Hawley,  re  Richards,  1884* 
4  Dea.  &  Chit.  572. 

SPECIFIC  APPROPRIATION. 

See  Appropriation  Specific. 

SPECIFIC  CHATTEL. 

Qift^re,  if  the  C.  R.  has  juris-* 
diction  to  entertain  a  petition  seeking 
delivery  up  of  specific  chattel.  It  has^ 
if  parties  respondent  consent  to  be 
bound.    But  respondeat  being  tnislce 
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cannot  consent.    Ex  parte  EUwrn,  4 
Dea.  &  Chit.  7ft5. 

SPECIFIC  PERFORMANCE. 

The  Court  of  Review  has  juris- 
diction  to  enforce  the  specific  per« 
formance  of  sale  of  the  bankrupt's 
mortgaged  property,  which  is  sold 
under  the  usual  order,  against  the 
purchaser  of  such  property ;  and  has 
also  authority  to  decide,  on  evidence 
adduced  before  it,  whether  the  pur- 
chaser has  accepted  the  title.  Ex 
parte  SidebatKamt  3  Dea.  &  Chit. 
818,  confirmed  on  appeal.  Ex 
parte  and  re  Barringlon^  iS35.  4 
Dea.  &  Chit.  461 ;  S.C.2M.8c  A. 
ftiS. 

Specific  performance  of  sale 
under  Lord  Loughborough^a  Order 
decreed  by  this  Court,  although  the 
following  objections  were  urged :  viz. 
1st.  That  particulars  of  sale  did  not 
state  that  sale  took  place  under  order 
of  Court;  it  appearing  that  purchaser 
must  have  known  the  fact  that  it  was 
so.  2d.  That  a  third  mortgagee  of 
equity  of  redemption  and  an  assignee 
on  prior  insolvency  of  bankrupt  were 
not  parties.  Sd.  Though  the  peti- 
tioning creditor's  debt  on  which  this 
fiat  was  founded  was  contained  in  the 
schedule  in  prior  insolvency;  espe- 
cially as  the  purchaser  was  presumed 
to  have  known  of  all  the  objections 
to  the  title,  and  was  held  to  have 
wuved  them  by  granting  a  lease  of 
the  premises  purchased  by  him  be- 
fore the  title  to  him  was  completed. 
Qtksere,  whether  this  Court  has  juris- 
diction to  direct  specific  performance 


of  contract  for  purchase  of  bankrnpt^s 
property,  where  the  purchaser  did 
not  know,  and  had  no  means  of  know- 
ing, that  the  sale  took  place  under 
order  of  this  Court  or  of  Commis- 
sioners? Ex  parte  Sidebotkam,  4 
Dea.  &  Ch.  693;  S.  C.  2  M.  &  A. 
146. 

The  principle  of  Courts  of  Equity 
in  regard  to  cases  of  specific  perform- 
ance of  contracts  concemiog  mere 
chattels  is,  that  where  Courts  of  Law, 
by  awarding  damages,  can  giTe  ade- 
quate compensation^  Courts  of  Equity 
will  not  interfere.  Therefore  tbst 
principle  cannot  apply  where  the  de- 
fuilting  party  has  become  insolvent : 
and  the  Court  of  Review  acts  on  this 
principle.  Ex  parte  Masterman,  4 
Dea.  &  Chit.  751.  S.  C.  2  M.  &  A. 
209. 

SPLITTING  DEMAND. 

If  A,  employs  B,  as  solicitor  in 
business,  the  bill  for  which  is  not 
taxable,  and  also  requires  B,  to  strike 
a  docket,  and  B.,  because  he  is  not 
admitted  as  a  solicitor  in  bankruptcy, 
employs  C,  a  solicitor  of  the  Court, 
for  that  purpose.  B.  cannot  divide 
his  bill  so  as  to  exclude  firom  taxation 
the  otherwise  untaxable  items,  by  pro- 
curing C's  bill  of  costs  to  be  taxed 
separately ;  but  jS.'s  own  bill  and  C's 
must  form  one  bill,  so  that  all  may  be 
taxed.  Semhle,  That  business  pre- 
paratory to  striking  a  docket  is  tax- 
able in  bankruptcy.  Ex  parte  Caut 
4  Dea.  &  Chit.  718 ;  S.  C.2Ui9t 
A.  I70i 
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STAGE-COACH  PROPRIETOR. 

* 

SemblCf  coach  proprietor,  as  such, 
is  not  a  trader.  Re  Wdker^  2  M.  & 
A.  267. 

STATED   AND  SETTLED  AC 
COUNTS. 

See  Accounts  Stated,  &c. 

STATUTE  OF  LIMITATIONS. 

A,  &  B»,  partners,  were  solicitors 
to  the  commission.  More  than  six 
years  back  they  received  various 
sums  of  money  on  account  of  the 
estate,  having  a  set-off  in  respect  of 
their  bill  of  costs,  but  which  bill  they 
did  not  deliver  to  the  assignee  till 
within  six  years.  Beyond  the  six 
yean  A.  &  B.  (upon  an  agreement 
that  A.  should  pay  all  the  debts)  dis* 
solved  partnership,  and  the  assignee, 
with  knowledge  of  this  fact,  continued 
to  employ  A.  alone  as  the  solicitor 
to  the  commission,  and  no  attempt 
was  made  to  charge  B,  with  the  mo- 
nies received  by  A.  &  B,  till  very 
lately,  viz.  when  an  official  assignee 
was  appointed.  Nor  had  B.  ever  ac- 
knowledged any  liability  to  account : 
—Held,  first,  that,  as  between  B, 
and  the  creditors,  neither  the  statute 
of  limitations^  nor  laches,  nor  other 
conduct  of  the  assignee,  would  operate 
as  a  bar,  A.  &  B,  being  solicitors  to 
the  commission.  But,  secondly,  that 
as  the  assignee  was  able  to  recoup 
the  estate,  he  could  not,  under  such 
circumstances  of  conduct  on  his  part, 
call  on  B.  to  account.  A,  had  be- 
come bankrupt ;  semble,  nevertheless, 


that  he  or  his  assignees  were  neces- 
sary parties.  Ex  parte  Gouldf  re 
Robertson,  1834.  4  Dea.  &  Chit. 
547. 

An  entry  in  a  bankrupt*s  exa- 
mination of  a  certain  sum  being  due 
to  A.,  is  evidence  of  an  account 
stated  between  them,  and  is  a  suf- 
ficient acknowledgment  to  take  the 
case  out  of  the  statute  of  limitations. 
But  in  an  action  by  an  attorney  for 
business  done,  for  which  no  signed 
bills  had  been  delivered  in  pursuance 
of  the  statute,  an  admission  by  the 
defendant,  in  an  examination  before 
the  Commissioners  under  a  4k>m- 
mission  of  bankrupt  since  super- 
seded, that  the  sum  claimed  was 
due,  is  not  sufficient  evidence  to 
support  a  count  upon  an  account 
stated.  The  plaintiff,  after  being 
nonsuited,  took  out  a  fiat  in  bank- 
ruptcy against  the  defendant : — >The 
Court  refused  to  allow  the  proceed* 
ings  to  be  stayed  without  costs,  on  a 
suggestion  that  the  case  was  within 
the  6  Geo,  4.  c.  16.  s.  59.  Eickev. 
Nokes,  4  M.  &  S.  585;  S.  C.  1 
Moody^  859. 

STATUTE,  CONSTRUCTION 

OF. 
The  182d  section  of  the  6  Geo. 
4.  c.  16.,  which  directs  the  payments 
of  interest  to  creditors  in  case  of  a 
surplus,  has  not  a  retrospective  ope- 
ration. Ex  parte  Philips,  re  Philip, 
1834.  4  Dea.  &  Chit.  81 ;  5.  C.  1 
M.  &  A.  674. 

Under  a  commission  prior  to  the 
I  &  ft  WtU.  4.  c.  56.  where  an  assig- 
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nee  ie  removed  since  the  act^  it  is  not 
neoetsarj  that  there  should  be  a  new 
assignment,  or  that  the  prior  assign- 
ment should  be  vacated.  Smitk  v. 
De  TuUi,  1894.  4  Dea.  k  Chit. 
860 ;  5*.  C.  1  M.  &  A.  870. 

A  creditor  whose  debt  arises  on 
a  lost  bill  of  exehangei  issues  a  flat^ 
which  he  cannot  support,  in  conse- 
quenoe  of  his  inability  to  prove  the 
loss  of  the  biD,  so  as  to  let  in  satis- 
factory evidence  of  its  contents ;  upon 
which  the  assignees  obtain  an  order, 
diat  a  renewed  fiat  may  issue  on  the 
debt  of  another  creditor :— Held,  that 
the  petitioning  creditor  under  the  new 
fiat  was  not  exonerated,  under  these 
eireumstances,  from  making  the  pay- 
ments of  10/.  and  %0l.  to  the  Secre- 
tary of  Bankrupts  and  the  Accountant 
C^eneral,  under  the  provisions  of  the 
45th  and  46th  sections  of  Bankruptcy 
Court  Act.  Em  parte  Osbome^  re 
Oummg,  1885.  4  Dea.  de  Chit.  808  { 
S.  C.  2  M.  &  A.  140. 

Under  the  6  Geo,  4.  c.  16.  s.  48. 
it  is  not  requisite  to  prove  a  hiring 
fi>ra  year  certain,  but  it  must  be 
something  more  than  a  mere  hiring 
by  the  week.  {Ex  parte  Skinner, 
Mont  &  Bli.  417,  corrected.)  Ex 
parte  and  re  Collier,  1 834.  4  Dea.  & 
Chit.  520. 

The  petitioning  creditor  issued 
the  fiat  on  a  debt  of  700/.,  but  the 
greater  pan  being  contracted  during 
the  bankrupt's  minority,  and  not  for 
necessaries,  the  debt  was  reduced 
below  100/.,  and  was,  therefore,  in- 
afficient  to  support  the  fiat.  But 
the  petitioning  creditor  had  also  ac« 


cepted  bills  for  the  accommodatioB 
of  the  bankrupt,  which  having  been 
indorsed  by  the  bankrupt  to  A^  A. 
proved  them  under  the  fiat.  The 
petitioning  creditor  subsequently  paid 
these  bills : — Held,  that  on  indemni- 
fying A,f  and  on  presenting  a  petition 
in  the  name  of  A.  for  that  purpose, 
the  petitioning  creditor  was  entitled, 
under  the  6  G.  4.  c.  16.  ss.  18  &  52., 
as  a  surety  paying  the  debt,  to  sub- 
stitute the  debt  so  proved  on  the 
bills  by  A.  for  the  original  petition* 
ing  creditor's  debt,  so  as  to  support 
the  fiat,  notwithstanding  the  words 
**  any  other  creditor,"  in  the  18th 
section.  Ex  parte  and  re  Rogen, 
1885.  4  Dea.  &  Chit.  628 ;  S.  C. 
tM.kA.  158. 

In  1825  an  assignment  from 
provisional  assignee  to  assignees  wsi 
prepared,  but  through  neglect  of 
solicitor  never  executed.  The  pro* 
visional  assignment  ordered  to^  be 
vacated,  and  a  new  asaignment  exe* 
cuted  by  the  Commissioners.  It 
seems  the  1  &  2  WUL  4.  c  56.  s.  25. 
do  not  apply  in  such  a  case.  The 
solicitor  having  been  paid  for  the 
assignment^  ordered  to  refiind.  Ex 
parte  Bennett,  re  Stepkenif  2  M.  &  A. 
806. 

An  entry  in  a  bankrupts  exa- 
mination  of  a  certain  sum  being  due 
to  A*  is  evidence  of  an  account  stated 
between  them,  and  is  a  sufficient  ac- 
knowledgment to  take  the  case  oat 
of  the  statute  of  limitations.  But  in 
an  action  by  an  attorney  for  busiaesf 
done,  finr  whi<sh  no  signed  bills  had 
been  delivered  in  pnrsuanoe  of  the 
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sUitute»  an  admission  by  the  de- 
fendant, in  an  examination  before  the 
Commissioners  under  a  commission 
of  bankrupt  since  superseded,  that 
the  sum  claimed  was  due,  is  not  suf- 
ficient  evidence  to  support  a  count 
upon  an  account  stated.  The  plain- 
tiff, after  being  nonsuited,  took  out 
a  fiat  in  bankruptcy  against  the  de- 
fendant : — ^The  Court  refused  to  allow 
the  proceedings  to  be  stayed  without 
costs,  on  a  suggestion  that  the  case 
was  within  the  6  Qeo.  4,  c.  16.  s.  59, 
Eicke  V.  Nohes,  4  M.  &  S.  585; 
S.  C.  1  Moody,  SS9. 

A  commission  of  bankrupt  does 
not  operate  as  a  dissolution  of  the 
contract  of  hiring  between  the  bank- 
rupt and  his  clerk.  If  the  clerk,  be- 
ing hired  for  a  year,  continue  in  the 
bankrupt's  office  after  the  bank- 
ruptcy, and  then  in  the  middle  of  the 
year,  by  mutual  consent,  the  contract 
be  rescinded,  on  the  understanding 
that  the  clerk  is  to  be  paid  rateably 
for  his  services  during  the  current 
year,  the  derk  is  not  barred  by  the 
certificate  from  recovering  all  the 
wages  due  from  the  expiration  of 
the 'year  last  before  the  commission 
up  to  the  time  of  rescinding,  no 
part  of  such  wages  being  provable 
under  the  commission.  The  pro- 
vision in  6  Geo,  4.  c.  16.  s.  48. 
for  payment  of  clerks  and  servants, 
makes  no  difference  in  this  re- 
spect. A  jury  may  infer  such  an  un« 
derstanding  from  the  clerk  having 
oontinued  after  the  bankruptcy  in 
the  bankrupt's  office  as  long  as  the 
bankrupt's  brother  remained    there 


managing  the  business  (as  he  had  also 
done  for  a  month  before  the  bank- 
ruptcy), although,  in  fiict,  there  was 
nothing  for  the  derk  to  do  after  the 
bankruptcy.  Tkrnnoi  v.  WilUamM^  1 
Ad.  &  El.  685. 

In  trover  by  assignees  for  tim- 
ber, an  arbitrator  to  whom  the  cause 
was  referred  found  that  the  bankrupt, 
before  his  bankruptcy,  had  on  behalf 
of  an  unnamed  principal  (the  defend- 
ant) taken  in  exchange  a  quantity  of 
timber  to  be  delivered  free  on  board ; 
and  that  he  Jiad  at  the  same  time 
bought  other  timber  of  the  saiine 
party  on  his  own  account ;  that  the 
timber  was  delivered  to  the  bank- 
rupt, and  laid  till  after  the  bank- 
ruptcy, on  a  common,  mixed  with 
other  timber  of  the  bankrupt,  and  in 
his  actual  possession:  that  the  de- 
fendant, after  the  bankruptcy,  but 
more  than  two  months  before  the 
commission  issued,  wrote  to  the  ven- 
dor, stating  himself  to  be  the  prind- 
pal,  adopting  the  contract  as  to  the 
goods  taken  in  exchange  (but  no 
others),  and  directing  that  the  bank- 
rupt should  not  be  suffered  to  take 
them  ;  and  that  the  vendor  accepted 
him  as  purchaser  accordingly.  The 
arbitrator  also  found,  that  before  the 
commencement  of  two  months  the 
defendant  had  required  the  bankrupt 
to  deliver  the  timber  belonging  to  him 
(the  defendant),  and  that  the  bank- 
rupt had  proposed  to  make  up  a  defi- 
ciency in  the  quantity  by  delivering, 
some  of  his  own  timber :  that  no  con- 
tract of  sale  was  made  as  to  the  latter, 
nor  did  any  thing  fiirther  pass  re- 
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tpecting  the  timber  till  within  two 
months  before  the  commission,  when 
the  bankrupt  made  a  formal  delivery 
to  the  defendant  of  part  of  tlie  sold 
and  part  of  the  exchanged  timber, 
lying  on  the  common  as  above-men- 
tioned; and  that  the  whole  of  the 
timber  belonging  to  the  defendant 
was  in  the  order,  possession,  and  dis- 
position of  the  bankrupt,  with  the 
consent  of  the  true  owner,  till  after 
the  bankruptcy : — Held,  (assuming 
that  the  Court  could  review  the  ar- 
bitrator's  finding  as  to  the  above 
facts):— 1.  That  he  was  warranted 
in  finding  a  delivery  of  the  timber  to 
the  bankrupt,  though  it  was  not  ship- 
ped,   ft.  That  the  timber  remained 
in  the  bankrupt's  apparent  posses- 
sion, with  the  owner's  consent,  up  to 
the  time  of  the  above  delivery.    3. 
That  the  delivery  to  the  defendant, 
of  the  timber  belonging  to  the  bank- 
rupt, was  not  referable  to  any  con- 
tract protected  by  sect.  81.  of  the 
Bankrupt  Act.    Shaw  v.  Harvey,   1 
AdoL  &  Ellis,  9^0. 


STAYING  ATTACHMENT. 

Order  of  committal  for  disobe- 
dience to  order  to  pay  into  Court, 
will  not  be  stayed,  under  any  cir- 
cumstances, unless  party  has  paid  the 
money  in,  or  is  ready  to  do  so.  Eg 
parte  Birkett,  re  Fox.  Ex  parte  and 
re  Pox,  1834.    4  Dea.  &  Chit.  503. 

STAYING  CERTIFICATE. 
See  Bankeupt's  Certificate. 


STOPPAGE  IN  TRANSITU. 
fV.  shipped  at  Leghorn  twenty- 
three  casks  of  oil,  on  account  and  by 
the  order  of  L.  at  Liverpool,  and 
transmitted  to  him  a  bill  of  hding. 
Before  the  arrival  of  the  oil,  L.  in- 
dorsed the  bill  of  lading,  and  depo- 
sited it  with  H,,  who  advanced  money 
on  it,  having  previously   advanced 
money  on  other  goods  (the  property 
of  Z.)  deposited  with  him.    On  the 
arrival  of  the  oil,  Z.  having  preW- 
ously  become  bankrupt,  and  W.  not 
having  been  paid  for  it,  W/s  agents 
chimed  it  of  the  master  of  the  ship ; 
but  the  latter  delivered  it  to  H,,  who 
afterwards  sold  the  goods  of  £.  as 
well  as  the  oil  of  W.    The  net  pro- 
ceeds of  the  goods  belonging  to  L. 
were  suflScient  to  satisfy  the  debt  due 
from  L.  to  H.    H.  paid  himself  his 
debt,  anddeposite<l  the  net  proceeds  of 
fF,*B  oil  with  a  third  person,  to  abide 
the  event  of  the  award  of  an  arbi- 
trator, to  whom  all  disputes  between 
fF.  and  the  assignees  of  Z.  were  re- 
ferred.   The  arbitrator  having  stated 
the  above  &cts  on  his  award  for  the 
opinion  of  this  Court : — Held,  that 
W.,  the  unpaid  vendor  of  the  oil, 
had,  at  the  time  when  his  agents 
claimed  it,  no  right  to  take  posaoosion 
on  the  insolvency  of  Z.,  because  the 
property  in  and  the  right  to  the  pos- 
session was  then  vested  in  ZT.,  the 
indorsee  of  the  bill  of  ladings  for 
value;  and  further,  that  /F*.  bad  not, 
by  reason  of  such  daim,  any  legal 
right  to  the  possession  of  the  goods 
after  H,'b  lien  was  satisfied :  but  that 
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in  a  Court  of  Equity  such  transfer  to 
H,  would  be  treated  as  a  pledge  or 
mortgage  only,  and  therefore  fF'.f  by 
his  attempted  stoppage  in  transitu,  ac- 
quired a  right  to  the  goods  in  equity, 
subject  to  H,'s  lien  against  the  assig- 
nees of  L : — Held,  secondly,  that  ^., 
by  means  of  his  goods,  had  become 
surety  to  H,  for  Z/s  debt,  and  had  a 
clear  equity  to  oblige  H,  to  pay  his 
debt  out  of  L/s  own  goods  deposited 
with  him  in  ease  of  such  surety ;  and 
all  the  goods  both  of  JV.  and  Z.  hav- 
ing been  sold,  IV,  might  insist  on  the 
proceeds  of  L/s  goods  being  appro- 
priated to  payment  of  the  debt :  and, 
therefore,   that  fF,  was  entitled  to 
have  all  the  proceeds  of  the  oil  paid 
over  to  him.     Re  the  Arbitration  be- 
tween   Westzinthus  and  Assignees  of 
Lapage  and  Co, :  and  between  Rogers 
and  Co.   and  the  same  Assignees,  5 
Bam.  &  Adoh  817. 

STRANGER. 
Contrary  to  Ex  parte  Pelham 
(Mont.  211.),  held^  that  any  party 
may  apply  to  refer  affidavits  for 
scandal,  and  that  the  application  need 
not  be  by  the  party  scandalized.  Ex 
parte  Hetherington,  re  Ghssop,  1833. 
4  Dea.  &  Ch.  ^18. 


STRIKING  OFF  ROLLS. 

Where  it  was  sworn  that  an  at- 
torney had  no  place  of  residence  in 
this  country,  an  order  nisi  for  his  be- 
ing struck  off  the  roll,  was  permitted 
to  be  served  at  his  last  place  of  resi- 
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dence.     Re  Mark,  1834.     4  Dea.  & 
Chit.  28.    See  id.  482. 

Though  the  rule  of  another  Court 
for  striking  an  attorney  off  the  roll 
be  produced,  semble,  an  order  nisi 
only  can  be  obtained  in  this  Court  in 
the  first  instance.  Re  Mark,  1834. 
4  Dea.  &  Chit.  482. 

SUBDIVISION  COURT. 

As  to  mode  of  forming,  in  case 
of  non-attendance  of  any  Commis- 
sioner of  division,  to  which  cause  is 
referred,  5  &  6  mil.  4.  c.  29.  s.  23. 

Power  to  administer  oaths  on 
affidavit.     Id.  s.  24. 

Declared  Court  of  Record  from 
1  &  2  mil.  4.     Id.  8.  25. 

The  defendant  having  been  com- 
mitted to  the  King's  Bench  prison  by 
a  Court  of  Bankruptcy,  this  Court 
gave  the  bail  time  to  render,  notwith- 
standing the  committal  was  under  a 
London  commission  of  bankrupt,  and 
the  bail  had  justified  after  the  bank- 
ruptcy, after  judgment,  and  .at  the 
request  of  the  defendant's  attorney. 
Wavgh  V.  Ashford,  1  Bing.  N,  C. 
294;  S.C.  1  Scott,  167. 


SUBSTITUTED  DEBT. 

A  creditor  whose  debt  arises  on 
a  lost  bill  of  exchange,  issues  a  fiat, 
which  he  cannot  support  in  conse- 
quence of  his  inability  to  prove  the 
loss  of  the  bill,  so  as  to  let  in  satisfac- 
tory evidence  of  its  contents ;  upon 
which  the  assignees  obtain  an  order, 
that  a  renewed  fiat  may  issue  on  the 
debt  of  another  creditor : — Held,  that 
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the  petidoning  creditor  under  the  new 
fiat  was  not  exonerated,  under  these 
circumstances,  from  making  the  pay- 
ments of  10/.  and  20/.  to  the  Secre- 
tary of  Bankrupts  and  the  Accounts 
ant-General,  under  the  provisions  of 
the  45th  and  46th  sections  of  the 
Bankruptcy  Court  Act.  Es  parte 
Oihome,  re  Gunning,  1835.  4  Dea. 
&  Chit.  398;  S.  C.  2  M.  &  A. 
140. 

On  a  petition  for  the  substitu- 
tion of  a  debt  in  lieu  of  the  petition- 
ing creditor's  debt,  under  the  6  G.  4. 
c.  16.  s;  18.,  the  costs  of  the  pro- 
ceeding must  be  paid  by  the  peti- 
tioning creditor,  and  not  out  of  the 
bankrupt's  estate.  Ex  parte  Hayne, 
re  Jacobt,  1835.  4  Dea.  Ik  Chit. 
403. 

SUBSTITUTION  OF  DEBTORS. 
A,8cB.,  partners,  were  solicitors 
to  the  commission.  More  than  six 
years  back  they  received  various 
sums  of  money  on  account  of  the 
estate,  having  a  set-off  in  respect  of 
their  bill  of  costs,  but  which  bill  they 
did  not  deliver  to  the  assignee  till 
within  six  years.  Beyond  the  six 
years  A,  &  B.  (upon  an  agreement 
that  J,  should  pay  all  the  debts)  dis- 
solved partnership,  and  the  assignee, 
with  knowledge  of  this  fact,  continued 
to  employ  A»  alone  as  the  solicitor 
to  the  commission,  and  no  attempt 
was  made  to  charge  JB.  with  the  mo- 
nies received  by  A.  &  B,  till  very 
lately,  viz.  when  an  official  assignee 
was  appointed.     Nor  had  B.  ever  ac- 


knowledged any  liability  to  aooount : 
— Held,  first,  that,  as  between  B, 
and  the  creditors,  neither  the  itatote 
of  hmitations,  nor  laches,  nor  other 
conduct  of  the  assignee,  would  operate 
as  a  bar,  A.  &  B,  being  solidton  to 
the  commission.  But,  secondly,  that 
as  the  assignee  was  able  to  recoop 
the  estate,  he  could  not,  under  such 
circumstances  of  conduct  on  bis  psrt, 
call  on  B.  to  account.  A,  had  be* 
come  bankrupt ;  $emhU^  neverthelen, 
that  he  or  his  assignees  were  necet* 
sary  parties.  Ex  parte  Gaald,  re 
RobertMoii,  1834.  4  Dea.  &  Chit, 
547. 

A  partnership  of  A.,  B.,  &  C.  is 
dissolved,  A.  &  B.  agreeing  to  pay 
all  the  partnership  debts.  2).,  a  cre- 
ditor of  the  old  firm,  ignorant  of  the 
terms  of  the  dissolution,  applies  for 
payment ;  and  A.  &  B,  by  letter  beg 
time,  and  ultimately  D.  draws  a  bill 
on  A.i  B.f  &  C,  which  A.  &  fi.  ac- 
cept in  the  name  of  ^.,  £.,  &  C,  but 
without  C*s  authority.  A.  &  B. 
also,  by  letter  signed  by  them  alooe, 
promise  payment  of  the  bill.  A.  & 
B,  became  bankrupts ;  C.  also  be- 
came bankrupt:— Held,  under  the 
circumstances,  that  D,  might  prove 
the  amount  of  the  bill  against  A.  & 
B.'s  estate.  Ex  parte  Liddiard,  re 
Coward,  1835.    4  Dea.  &  Chit  603. 

In  1780  A.  and  fi.  were  part- 
ners as  army  agents,  having  been  in 
the  habit  of  receiving  money  from 
the  government  for  the  pay  of  certain 
regiments.  In  that  year  A,  retim, 
and  B.  and  C  carry  on  the  bosiiicM 
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as  before,  but  without  coming  to  any 
account  with  the  Crown,  and   with- 
out any  account  whatever  being  taken 
of  the  liabilities  of  the  firm  of  A. 
and  B,  at  the  time  of  i^.*8  retiring. 
In   1783,  B.  &  C.  are  required  by 
the  government  to  render    the   ac- 
count of  monies  issued  for  the  several 
regiments   during  the  period  of  the 
existence  of  the  firm  of  A,  and  B. 
and   of  B.   and   C,   which  they  do 
without  any  break  appearing  in  them 
at  1780,  when  A.  retired.     But  the 
accounts  rendered  do  not  state  any 
debtor  and  creditor  account  as  be- 
tween the  respective   firms  and  the 
Crown,  but  show  simply  the  sums 
issued  in   respect  of  each  regiment, 
and   how  they  have    been    applied. 
On  the  formation  of  the  firm  of  B. 
and   C.y  the  old  ledgers   are  used; 
there  was  no  agreement  to  take  to 
the  liabilities  of  A.  and  B.,  and  every 
thing  is  carried  on  in  the  same  man- 
ner as  before  till  1783,  when  the  23 
Geo.  3.  c.  30.  was  passed,  which  di- 
rects that  an  estimate  is  to  be  thence- 
forth prepared  of  the  amount  which 
will  be  required  for  the  purposes  of 
the   army  3    that  the  amount   is   to 
be   paid  from  time  to  time  into  the 
bank;    that   the    paymaster    of  the 
forces    is    to    communicate    to    the 
Secretary  at  War  the  sums  that  will 
be  required  for  the  purposes  of  the 
different  regiments;  that  the  agents 
of   the  different    regiments    are    to 
communicate  to  the  Secretary  at  War 
the  sums  that  will  be  required   for 
the  different  regiments^  and  an  issue 


is  then  made  to  the  agent  for  the 
particular    purposes  of    those    regi- 
ments, and  annual  accounts  were  re- 
quired to  be  rendered  by  the  several 
agents.    Upon  this  footing  matters  are 
carried  on  till   1804,   when   B.  and 
C.  became  bankrupts,  and  a  balance 
of   150,000/.   is  found  due    to    the 
Crown;  and  in  1820,  and  not  before, 
it  is  found  that  91,000/.,  part  of  the 
150,000/.,  was  due  at  the  time  of  the 
retirement  of  A*    Semble^  under  these 
circumstances,  that  B.  and  C  could 
not  be  presumed  to  have  adopted  the 
debt  of  A.  and  B.^  and  that  the  go- 
vernment could  not  be  presumed   to 
have  assented  thereto  had  such  adop- 
tion existed  ;  and,  consequently,  that 
the  government  had  no  right  to  prove 
the  entire  sum  of   150,000/.  against 
B,  and  C's  estate.    {Cross,  J.  dksent.) 
But  it   also  appearing  that  the  as- 
signees had,  by  proceedings  in  the 
Court  of  Session  in  Scotland,  treated 
the  91,000/.  as  due  from  their  estate, 
and  the  government  having,  on  the 
other  hand,  sued  the  representatives 
of  A.  in   Scotland  (subsequently  to 
the  discovery  of  the  balance  being 
due)  so  as  to  charge  A.  alone  as  the 
debtor,  a  claim  was  permitted  to  be 
entered  till  the  result  of  the  Crown's 
proceedings,   which  were  still  pend- 
ing against  the  representatives  of  A. 
was  ascertained.    Ex  parte  Swsdkam^ 
4  Dea.  &  Chit.  818. 

A.  &  B.  dissolved  partnenihip, 

and  agreed  that  the  business  should 

be  carried  on  by  B.  alone ;  and  that 

he  should  receive  and  pay  all  debts. 
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Sufficient  partnership  funds  were  left 
in  bis  possession.  C,  a  creditor  of 
the  firm,  afterwards  applied  for  pay- 
ment of  his  debt  to  B.,  who  informed 
him  that  A.  knew  nothing  of  his  debt, 
and  that  he,  C,  must  look  to  B, 
alone.  C  then  drew  a  bill  on  B., 
which  he  accepted,  but  which  was 
afterwards  dishonoured : — Held^  in 
an  action  brought  by  C.  against  A.  & 
B.t  (the  latter  having  become  bank- 
rupt), that  it  was  a  question  for  the 
jury,  whether  it  had  been  agreed  be- 
tween C,  the  creditor,  and  B.,  that 
the  former  should  accept  B.  as  his 
sole  debtor,  and  take  his  acceptance 
in  satisfaction  of  the  debt  due  from 
both; — Held,  further,  that  such  an 
agreement  and  receipt  of  the  bill 
would  be  a  good  defence  to  A,*s  suit, 
by  way  of  accord  and  satisfaction ; 
and  that  the  fact  of  B.  having  had 
the  partnership  effects  left  in  his 
hands,  and  having  agreed  with  A,  to 
pay  all  the  partnership  debts,  was 
evidence  of  an  authority  from  A,  to 
make  such  agreement  on  his  behalf. 
After  a  rule  for  a  new  trial  had  been 
granted  on  the  above  grounds,  A. 
also  became  bankrupt,  but  C.  did  not 
prove  his  debt  under  the  commission* 
A.'a  attorney  having  carried  down  the 
record  by  proviso,  C.  applied  for  a 
stet  processus,  alleging  that  he  could 
derive  no  benefit  from  proceeding. 
The  Court  refused  to  interfere. 
Thompson  V,  Percvoaly  5  Bar.  &  Adol. 
925. 

SUPERSEDING. 
See  Fiat,  Annulling,  &c. 


SURETY. 

See  also  Principal  and  Surety. 

The  petitioning  creditor  issued 
the  fiat  on  a  debt  of  700/.,  but  the 
greater  part  being  contracted  during 
the  bankrupt's  minority,  and  not  for 
necessaries,  the  debt  was  reduced 
below  100^.,  and  was  therefore  insuf- 
ficient to  support  the  fiat.  But  the 
petitioning  creditor  had  also  accepted 
bills  for  the  accommodation  of  the 
bankrupt,  which  having  been  indorsed 
by  the  bankrupt  to  A.,  A.  proved 
them  under  the  fiat.  The  petitioning 
creditor  subsequently  paid  these  bills : 
— Held,  that  on  indemnifying  A,,  and 
on  presenting  a  petition  in  the  name 
of  A.  for  that  purpose,  the  petitioning 
creditor  was  entitled,  under  the  6  Geo, 
4.  c.  10.  ss.  18  and  52,,  as  a  surety 
paying  the  debt,  to  substitute  the 
debt  so  proved  on  the  bills  by  A.  for 
the  original  petitioning  creditor's  debt, 
so  as  to  support  the  fiat,  notwith- 
standing the  words  "  any  other  cre- 
ditor" in  the  18th  section.  Ex  parte 
and  re  Rogers,  1835.  4  Dea.  &  Cb. 
62S ;  S,C.2  Mont.  &  A.  1 53. 

A.  and  B,  give  a  joint  promissory 
note,  upon  which  money  is  lent  by  C. 
to  them,  and  by  them  to  D.  B,  be- 
comes -bankrupt,  and  A,  is  obliged, 
a/ier  ike  bankruptcy,  to  pay  the  note. 
Held,  that  he  is  not  a  surety  for  B., 
but.  that  A,  and  B.  are  principal 
debtors  or  co-sureties,  and  therefore 
that  A,  could  not  prove  for  a  moiety 
of  the  note  against  B.*s  estate.  £r 
parte  Porter,  4  Dea.  &  Ch.  774 ;  S.  C. 
2M.&  A.  281. 
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The  instdroents  of  an  annuity  for 
the  payment  of  which  a  bankrupt  is 
surety  only,  and  which  he  covenants 
to  pay  in  case  of  the  default  of  the 
grantor,  are  not,  where  they  become 
due  after  his  bankruptcy,  proveable 
under  a  fiat  against  the  surety. 
Thompson  v.  Thompson,  ft  Bing,  N.  C. 
168. 

SURPLUS. 
The  132d  section  of  the  6  Geo.  4. 
c.  16.,  which  directs  the  payments  of 
interest  to  creditors  in  case  of  a  sur- 
plus, has  not  a  retrospective  opera- 
tion. Ex  parte  Phillips,  re  Phillips, 
1834.  4  Dea.  &  Ch.  81 ;  S.C.I  M. 
k  A.  674. 

SURRENDER. 

See  Bankrupt's  Surrender — Leave 

TO  Surrender. 

SWEARING  AFFIDAVIT. 

See  Affidavit,  Swearing. 

TAXATION. 

See  also  Retaxation. 
On  an  application  by  two  cre- 
ditors to  the  Commissioners  to  ex- 
punge a  proof,  under  the  6  Geo.  4. 
c.  16.  s.  60.,  the  Commissioners  have 
a  discretionary  power  to  adjudge  to 
the  creditor  whose  proof  is  sought  to 
be  expunged,  such  costs  as  he  may 
think  reasonable,  including  the  costs 
of  the  meetings,  as  well  as  those  of 
the  creditor.  And  though  the  Com- 
missioners may  have  allowed  rather 
too  much  to  the  creditor,  this  will  not 


make  the  order  bad  for  the  whole 
allowance,  but  the  objecting'  parties 
may  have  the  costs  taxed.  Ex  parte 
Kirkaldy,  re  HoU,  1834.  4  Dea.  & 
Ch.  52 ;  5.  C.  1  M.  &  A.  642. 

Independently  of  the  provisions 
in  the  acts  of  parliament,  the  Court 
of  Review  has  a  general  jurisdiction 
to  refer  the  bill  of  any  solicitor  of 
that  Court  for  taxation.  Ex  parte 
Copeland,  re  Burnand,  1834.  4  Dea. 
&  Ch.  %Q. 

Where  the  amount  of  a  bill 
appears  on  the  face  of  it  to  be  ex- 
cessive, objectionable  items  need  not 
be  pointed  out,  on  an  application  by  a 
creditor  to  have  it  taxed.  Ex  parte 
Copeland,  re  Burnand,  1834.     4  Dea. 

&  Ch.  se. 

Where  an  assignee  applies  to 
have  a  solicitor's  bill  taxed,  for  busi- 
ness done  before  the  choice  of  assig- 
nees, which  is  not  included  in  the 
bill  taxed  by  the  Commissioners,  the 
petition  should  state  the  nature  of  the 
business,  and  when  it  was  done,  and 
the  proceedings  should  also  be  in 
Court.  Ex  parte  Cass,  re  Rivers, 
1835.  4  Dea.  &  Ch.  27S.  See  this 
case  on  subsequent  occasion,  id.  718 ; 
and.S'.C.  2M.&A.  170. 

Where  the  petitioning  creditor's 
bill,  after  being  taxed  by  the  Com-* 
missioners,  had  been  paid,  and 
the  assignees  accounts  had  been 
audited,  for  the  space  of  six  years, 
the  Court  refused  to  order  a  re- 
taxation  of  it  by  the  Registrar.  Ex 
parte  Christy,  re  Barrov,  1835.  4 
Dea.  &  Chit.  414. 


1018 


Taxaii&n, 


INDEX. 


nie. 


It  is  a  matter  of  course  for  any 
creditor  who  has  proved  to  the 
amount  of  201,,  to  apply  within  a  rea- 
sonable time,  under  the  14th  section 
of  6  Geo.  4.  c.  16.,  for  a  retaxation  of 
any  bill  of  the  solicitor  to  the  com- 
mission ;  but  not  where  a  period  of 
three  years  has  been  suffered  to  elapse 
after  payment  of  such  bill.  Ex  parte 
Christy,  re  Barrow,  1835.  4  Dea.  8t 
Cfa.  414. 

But  where  the  creditor  applies  to 
the  general  jurisdiction  of  the  Court, 
and  points  out  objectionable  items, 
the  Court  will  then  refer  the  bill  to 
its  proper  officer  to  review  the  former 
taxation.     Id. 

Where,  however,  a  bill  has  been 
already  taxed  by  the  proper  officer  of 
the  Court  in  which  the  business  has 
been  done,  the  Court  of  Review  will 
not  in  such  case  disturb  the  taxation. 
What  are  objectionable  items  in  the 
solicitor's  bill  for  business  connected 
with  the  meetings  of  the  Commission- 
ers ?    Id, 

If  A,  employs  B.  as  solicitor  in 
business,  the  bill  for  which  is  not  tax- 
able, and  also  requires  B,  to  strike  a 
docket,  and  B.,  because  he  is  not  ad- 
mitted as  a  solicitor  in  bankruptcy, 
employs  C,  a  solicitor  of  the  Court, 
for  that  purpose.  B.  cannot  divide 
his  bill  so  as  to  exclude  from  taxation 
the  otherwise  untaxable  items,  by  pro- 
curing C's  bill  of  costs  to  be  taxed 
separately ;  but  B,*s  own  bill  and  C's 
must  form  one  bill,  so  that  all  may  be 
taxed.  Semhle,  that  business  pre- 
paratory to  striking  a  docket  is  tax- 


able in  bankruptcy.  Ex  parte  Cau, 
4  Dea.  &  Ch.  718 ;  S.C.ftM,k  A. 
170. 

TENANT. 
See  Landloid  ano  Tenant. 

TITLE. 

A  bankrupt  having  a  mortgsge 
term  deposits  the  mortgage  deed  with 
a  party,  by  way  of  equitable  mort- 
gages, and  afterwards  purchases  the 
equity  of*  redemption : — Held,  that 
the  whole  of  the  bankrupt's  interest 
in  the  property  must  be  sold,  and  his 
assignees  join  in  the  conveyance  to 
the  purchaser.  Ex  parte  TujfneU,  re 
Watts,  1834.  4  Dea.  &  Ch.  29; 
S.  C.  1  M.  &  A.  620. 

Where  a  creditor  applies  to  prove 
a  debt,  and  claims  a  right  to  property 
in  his  possession,  to  which  the  Com- 
missioners think  he  has  no  lien,  the 
Commissioners  should  admit  the 
proof,  and  leave  the  question  of  lien 
to  be  controlled  merely  by  retention 
of  the  dividend.  Ex  parte  Dobson, 
re  Thompson,  1834.  4  Dea.  &  Chit. 
69 ;  S.C.lM.k  A.  666. 

The  mere  circumstance  of  a  cre^ 
ditor  coming  in  under  the  commission 
to  prove  or  claim  a  debt,  only  gives 
the  Court  jurisdiction  as  to  the  proof 
or  claim,  and  not  over  any  property 
in  his  possession,  of  which  he  dainis 
the  legal  ownership.  Ex  parte  Dob- 
son,  re  Thompson,  1834.  4  Dea.  & 
Chit.  69 ;  5.  C.  1  M.  &  A.  666. 

The  Court  of  Review  has  juris- 
diction to  enforce  the  specific  per- 


Title. 
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fonnance  of  a  contract  of  sale  of 
the  bankrupt's  mortgaged  property, 
which  is  sold  under  the  usual  order, 
against  the  purchaser  of  such  pro- 
perty ;  and  has  also  authority  to  de- 
cide, on  evidence  adduced  before  it, 
whether  the  purchaser  has  accepted 
the  title.  Ex  parte  Sidebotham,  3 
Dea.  &  Chit.  818,  confirmed  on  ap- 
peal. Ex  parte  Barringtony  re  Bar^ 
rington,  1835.  4  Dea.  &  Chit.  461 ; 
S.  C.2M.&  A.  2^5. 

H.  &  P.,  drawers  of  a  bill  on 
and  accepted  by  P.  &  Co.,  for  2000/., 
indorse  it  to  A.  for  his  accommoda- 
tion. W,  &  Co.  discount  it  for  J., 
together  with  another  bill  drawn  by 
A*  for  2000/.  upon  and  accepted  by 
S.  &  Co.  A.y  and  H.  &  P.,  and  S.  & 
Co.  severally  become  bankrupts.  fV. 
6c  Co*  receive  dividends  from  S,  8c 
Co/s  estate  666/.  ISs.  4(/.  on  5.  &  Co.'s 
acceptance ;  also  750/.  from  H.  8c  P.*s 
estate  on  the  bill  drawn  by  them. 
They  also  prove  against  A.'s  estate 
for  SSS3L  6«.  8(/.,  as  the  amount  of 
H.  8c  P/s  bill,  and  balance  of  ^.'s 
bill  on  S,  8c  Co.,  after  deducting  the 
666/.  ld«.  itd.  received  from  S.  8c  Co., 
and  receive  277/.  1 5s.  6|(/.  dividend 
thereon;  166/.  I3s.  4id.  being  in  re- 
spect of  the  proportion  of  proof  on 
H,  8c  P.'s  bill.  P.  &  Co.  stopped  pay- 
ment, and  under  a  composition  deed 
W,  &  Co.  receive  1000/.  in  respect 
of  H.  8c  P.*s  bill  of  1916/.  13*.  4c/.  ; 
balance  83/.  6«.  Sd.  Sembky  {IV.  8c 
Co.  claiming  to  have  a  right  to  retain 
//•  8c  P.'s  bill,  in  order  to  work  out 
their  remedies  against  A.  in  respect 


of  A.'s  bill,)  that  the  assignees  of  H, 
8c  P.,  although  they  tendered  the 
balance  83/.  6s.  8c/.,  could  not  compel 
}r.  8c  Co.  to  deliver  up  H.  8c  P/s 
bill.  Qucercy  whether  the  Court  has 
jurisdiction  on  a  subject  of  litigated 
title  such  as  this.  Held,  that  as  W. 
8c  Co.  were  not  bound  to  receive  the 
83/.  6s.  Sd.,  the  petition  was  prema- 
ture at  all  events  till  the  bill  was  fully 
paid  off.  Ex  parte  Dickson,  re  Hut- 
chinson, 1835.     4  Dea.  8c  Ch.  614. 

TRADER  AND  TRADING. 
See  also  Bankrupt,  who  may  be. 

Although  no  evidence  of  trading 
on  proceedings,  fiat  will  not  be  super- 
seded if  bankrupt  admitted  to  peti- 
tioning creditor  that  he  was  a  trader. 
Ex  parte  and  re  Bailey,  2  M.  &  A. 
86. 

Semble,  coach  proprietor,  as  such, 
is  not  a  trader.  Re  fValker,  2  M.  & 
A.  267. 

B.,  who  was  indebted  to  G.  in  a 
sum  exceeding  100/.,  became  a  trader 
in  Scotland,  and  afler  the  discontinu- 
ance of  his  trade,  but  before  the  con- 
cerns of  his  trade  were  wound  up, 
and  being  still  indebted  to  G.,  com- 
mitted an  act  of  bankruptcy : — Held, 
that  he  was  liable  to  a  sequestration 
as  a  notour  bankrupt,  upon  debt, 
trading,  and  act  of  bankruptcy. 
BmIHc  v.  Grant.  6  Bligb,  459. 

Personal  property  may  be  trans- 
ferred for  a  sufficient  consideration, 
without  writing,  if  the  possession  be 
also  transferred ;  and  a  debtor  may 
prefer  one  creditor  to  another,  if  the 
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debtor  be  not  a  trader ;  but  if  be  be 
a  trader  be  cannot  prefer  one  creditor 
to  another,  unless  be  be  pressed.  A 
fraudulent  delivery  of  goods  by  a 
trader  will  be  of  itself  an  act  of  bank- 
ruptcy. A  delivery  of  goods  to  one 
to  wbom  no  debt  was  due  would  be 
such  a  fraudulent  delivery ;  and  tbe 
delivery  would  likewise  be  fraudulent, 
though  a  debt  was  due,  if  the  transfer 
of  the  goods  was  made  voluntarily, 
and  in  contemplation  of  bankruptcy. 
Scott  V.  Thomtu,  6  C.  &  P.  611. 

TRANSFER  OF  PETITION 
TO  C.  R. 
Petition  presented  to  the  Lord 
ChanceUor  before  1&2  Will,  4.  c. 
56.,  must  be  transferred  by  the  Lord 
Chancellor  to  the  Court  of  Review, 
before  that  Court  can  hear  it  Re 
Stokes,  1835.     4  Dea.  &  Chit.  578. 

TRANSFER. 
Personal  property  may  be  trans- 
ferred for  a  sufficient  consideration, 
without  writing,  if  the  possession  be 
also  transferred ;  and  a  debtor  may 
prefer  one  creditor  to  another,  if  the 
debtor  be  not  a  trader ;  but  if  he  be 
a  trader  he  cannot  prefer  one  creditor 
to  another,  unless  he  be  pressed.  A 
fraudulent  delivery  of  goods  by  a 
trader  will  be  of  itself  an  act  of  bank- 
ruptcy. A  delivery  of  goods  to  one 
to  whom  no  debt  was  due  would  be 
such  a  fraudulent  delivery ;  and  the 
delivery  would  likewise  be  fraudulent, 
though  a  debt  was  due,  if  the  transfer 
of  the  goods  was  made  voluntarily, 


and  in  contemplation  of  bankruptcy. 
Scott  V.  Thomas,  6  C.  &  P.  611. 

TRUST. 

See  also  Declaration  of  Trust. 
By  the  rules  of  an  insurance 
company,  no  person,  except  a  di- 
rector, was  permilied  to  hold  more 
than  two  shares  in  his  own  name; 
but  no  rule  prevented  a  person  from 
being  beneficially  entitled  to  more 
than  two  shares,  by  holding  them  in 
the  name  of  another  party.  Tbe 
petitioner,  who  was  already  the  holder 
of  two  shares,  having  purchased  two 
other  shares,  caused  them  to  be 
entered  in  the  name  of  the  bankrupt 
in  the  company's  books,  with  the 
knowledge  of  one  of  the  directors 
and  the  actuary.  The  bankrupt 
signed  a  declaration  of  trust,  that  he 
held  the  shares  as  trustee  for  the 
petitioner,  but  no  notice  of  the  trust 
was  taken  in  the  books  of  the  com- 
pany; and  he  continued  to  receive 
the  dividends  on  the  shares,  account- 
ing for  them  from  time  to  time  to  the 
petitioner,  up  to  the  period  of  his 
bankruptcy,  when  the  shares  were 
still  standing  in  his  name.  Held, 
that  the  shares  did  not  pass  to  his 
assignees,  as  being  in  his  order  and 
disposition  at  the  time  of  his  bank- 
ruptcy. Ex  parte  fVatUnSt  re  Kidder, 
1834.  4 Dea.  &  Ch*  87 ;  S.C.I  M. 
&  A.  689. 

M.  and  A.,  partnet^,  were  con* 
signees  of  a  West  India  estate,  and  in 
that  character  became  creditors  to  the 
estate.     By  deed,  long  prior  to  the 
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STAGE-COACH  PROPRIETOR. 

Semble,  coach  proprietor,  as  such^ 
is  not  a  trader.  Re  IVMer,  2  M.  & 
A.  267. 

STATED  AND  SETTLED  AC- 
COUNTS. 
See  Accounts  Stated,  &c. 

STATUTE  OF  LIMITATIONS. 

>/.  &  B.,  partners,  were  solicitors 
to  the  commission.     More  than  six 
years    back  they    received    various 
sums  of  money  on  account  of  the 
estate,  having  a  set-off  in  respect  of 
their  bill  of  costs,  but  which  bill  they 
did  not  deliver  to  the  assignee  till 
vrithin  six  years.     Beyond  the  six 
years  A.  &  B.  (upon  an  agreement 
'    that  A.  should  pay  all  the  dehts)  dis- 
solved partnership,  and  the  assignee, 
with  knowledge  of  this  fact,  continued 
to  employ  A.  alone  as  the  solicitor 
to  the  commission,  and  no  attempt 
was  made  to  charge  B.  with  the  mo- 
nies received  hy  A.  8c  B.  till  very 
lately,  viz.  when  an  official  assignee 
was  appointed.    Nor  had  B.  ever  ac- 
knowledged any  liability  to  account : 
—-Held,  first,  that,  as  between  B. 
and  the  creditors,  neither  the  statute 
of  limitations,  nor  laches,  nor  other 
conduct  of  the  assignee,  would  operate 
as  a  har,  j4.  &  B.  being  solicitors  to 
the  commission.    But,  secondly,  that 
as  the  assignee  was  able  to  recoup 
the  estate,  he  could  not,  under  such 
circumstances  of  conduct  on  his  part, 
call  on  B.  to  account.    A.  had  be- 
come bankrupt ;  tewMe,  nevertheless, 


that  he  or  his  assignees  were  neces- 
sary parties.  Eg  parte  Goulds  re 
Robertson,  1834.  4  Dea«  &  Chit. 
547. 

An  entry  in  a  bankrupt's  exa* 
mination  of  a  certain  sum  being  due 
to  A,f  is  evidence  of  an  account 
stated  between  them,  and  is  a  suf- 
ficient acknowledgment  to  take  the 
case  out  of  the  statute  of  limitations. 
But  in  an  action  by  an  attorney  for 
business  done,  for  which  no  signed 
biUs  had  been  delivered  in  pursuance 
of  the  statute,  an  admission  by  the 
defendant,  in  an  examination  before 
the  Commissioners  under  a  4k>m- 
mission  of  bankrupt  since  super- 
seded, that  the  sum  claimed  was 
due,  is  not  sufficient  evidence  to 
support  a  count  upon  an  account 
stated.  The  plaintiff,  afler  being 
nonsuited,  took  out  a  fiat  in  bank* 
ruptcy  against  the  defendant : — ^The 
Court  refused  to  allow  the  proceed* 
ings  to  be  stayed  without  costs,  on  a 
suggestion  that  the  case  was  within 
the  6  Geo,  4.  c.  16.  s.  59.  Ekke  v. 
Notes,  4  M.  &  S.  585;  S.  C.  1 
Moody,  859. 

STATUTE,  CONSTRUCTION 

OF. 
The  132d  section  of  the  6  Geo. 
4.  c.  16.,  which  directs  the  payments 
of  interest  to  creditors  in  case  of  a 
surplus,  has  not  a  retrospective  ope- 
ration. Ex  parte  PhUlips,  re  Ph^ips, 
1834.  4  Dea.  &  Chit.  81  \  S.C.I 
M.  &  A.  674. 

Under  a  commission  prior  to  the 
1  &  2  WiU.  4.  c.  6Q.  where  an  assig- 
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nee  if  removed  tinoe  the  act,  it  is  not 
Becenary  that  there  should  be  a  new 
aaaigmDeDt,  or  that  the  prior  araign- 
ment  should  be  vacated.  Smith  v. 
De  Taitti,  IM4.  4  Dea.  &  Chit, 
aeo ;  S.C.lM.Bt  A.  370. 

A  creditor  whose  debt  arises  on 
a  lost  bill  of  exehange,  issues  a  fiat, 
wUch  he  cannot  support,  in  conse- 
quence of  his  inability  to  prove  the 
loss  of  the  bill,  so  as  to  let  in  satis- 
fcctory  evidence  of  its  contents ;  upon 
which  the  assignees  obtain  an  order, 
Aat  a  renewed  fiat  may  issue  on  the 
debt  of  another  creditor :— Held,  that 
the  pethionhig  creditor  under  the  new 
fiat  was  not  exonerated,  under  these 
eircumstanoes,  from  making  the  pay- 
ments of  10/.  and  ftOL  to  the  Secre- 
tary of  Bankrupts  and  the  Accountant 
General,  under  the  provisions  of  the 
45th  and  46th  sections  of  Bankruptcy 
Court  Act.  Es  parte  Otbomtf  re 
Omtmg,lBS5.  4  Dea.  &  Chit.  S98 ; 
S.  CftM.Sc  A.  140. 

Under  the  6  Oeo.  4.  c.  16.  s.  48. 
it  is  not  requisite  to  prove  a  hiring 
ibr  a  year  certain,  but  it  must  be 
something  more  than  a  mere  hiring 
by  the  week.  {Ex  parte  Skmner, 
Mont.  &  BK.  417,  corrected.)  Ex 
parU  and  re  Collier,  1 834.  4  Dea.  & 
Ohit«  5d0. 

The  petitioning  creditor  issued 
die  fiat  on  a  debt  of  700/.,  but  the 
greater  pan  being  contracted  during 
the  hankrapt's  minority,  and  not  fiir 
necessaries,  the  debt  was  reduced 
below  100/.,  and  was,  therefore,  in- 
nfficient  to  supfiort  the  fiat.  But 
the  petitioning  creditor  had  also  ac« 


cepted  bOls  for  the  accommodtliaB 
of  the  bankrupt,  which  having  bees 
indors^  by  the  bankrupt  to  A^  A. 
proved  them  under  the  fiat.  Tk 
petitioning  creditor  sabsequeotlj  ^ 
these  bills : — Held,  that  on  indenik- 
fying  A.f  and  on  preeenting  a  pettfiot 
in  the  name  of  A*  for  that  purpose, 
the  petitioning  creditor  was  entided, 
under  the  6  G,  4.  c.  16.  ss.  18&5i, 
as  a  surety  paying  the  debt,  to  ssb- 
stitute  the  debt  so  proved  os  tbe 
bills  by  A.  for  the  original  petidna- 
it^  creditor's  debt,  to  as  to  support 
the  fiat,  notwithstanding  the  wordi 
'*  any  other  creditor,"  in  the  18di 
section.  Ex  parte  and  re  Rogm, 
1885.  4  Dea.  &  Chit.  6S8 ;  S.  C 
tU.kh.  158. 

In  1825  an  assignmeni  fiw 
provisional  assignee  to  assignees  vai 
prepared,  but  through  neglect  of 
solicitor  never  executed.  The  pro* 
visional  assignment  ordered  Id  Iw 
vacated,  and  a  new  aaaBgnment  en* 
cuted  by  the  Commissaonen.  It 
seems  the  1  8r  2  WUL  4.  c  56.  s.  i& 
do  not  apply  in  such  a  cast.  7%e 
soUdtor  having  been  paid  for  the 
assignment,  ordered  to  refimd.  Et 
parte  Betmett,  re  Stepk€Htf2  M.&A. 
806. 

An  entry  in  a  bankruptfs  exa* 
mination  of  a  certain  sum  beii^doe 
to  A.  is  evidence  of  an  account  ststtd 
between  them,  and  is  a  sufiSdent  se« 
knowledgment  to  take  the  caseost 
of  the  statute  of  limitations.  Bat  la 
an  action  by  an  attorney  fiir  busiaev 
done,  fi>r  which  no  aigaed  btfls  hd 
been  deiiveied  in  pnnuanee  of  tk 
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statute,    an  admission   by  the  de- 
fen<lant,  in  an  examination  before  the 
Commissioners  under  a  commission 
of  bankrupt  since  superseded,  that 
the  sum  claimed  was  due,  is  not  suf- 
ficient   evidence  to  support  a  count 
upon  an  account  stated.    The  plain- 
tiflF^  after  being  nonsuited,  took  out 
a  fiat  in  bankruptcy  against  the  de- 
fendant : — ^Tbe  Court  refiised  to  allow 
the  pro<;eeding8  to  be  stayed  without 
costs,  on  a  suggestion  that  the  case 
was  within  the  6  Geo.  4.  c.  16.  s.  59. 
Eicke    T.  Nohes,  4   M.  &  S.  585; 
S.  C.  1  Moody,  369. 

A  commission  of  bankrupt  does 
not  operate  as  a  disiolution  of  the 
contract  of  hiring  between  the  bank- 
rupt and  his  clerk.     If  the  clerk,  be- 
ing hired  for  a  year,  continue  in  the 
bankrupt's    office    after   the  bank- 
ruptcy, and  then  in  the  middle  of  the 
year,  by  mutual  consent,  the  contract 
be  rescinded,  on  the  understanding 
that  the  clerk  is  to  be  paid  nteably 
for  his  services  during  the  current 
year,  the  clerk  is  not  barred  by  the 
certificate  from  recovering  all    the 
wages   due  from  the  expiration  of 
the  year  last  before  the  commission 
up  to  the  time  of  rescinding,  no 
part  of  such  wages  being  provable 
under  the  commission.     The  pro- 
vision   in  6  Geo.  4.    c.  16.   s.  48. 
for  payment  of  clerks  and  servants, 
makes  no    difference    in    this  re- 
spect.   A  jury  may  infer  such  an  un- 
derstanding from  the  clerk  having 
oondnued  after  the  bankruptcy  in 
the  bankrupt's  office  as  long  as  the 
bankrupt's  brother  remained    there 


managing  the  businesi  (as  he  had  also 
done  for  a  month  before  the  bank- 
ruptcy), although,  in  fiict,  there  was 
nothing  for  the  derk  to  do  after  the 
bankruptcy.  Thomat  v.  WiUktm^  1 
Ad.  &  EL  685. 

In  trover  by  assignees  for  tim- 
ber, an  arbitrator  to  whom  the  cause 
was  referred  found  thac  the  bankrupt, 
before  his  bankruptcy,  had  on  behalf 
of  an  unnamed  principal  (the  defend- 
ant) taken  in  exchange  a  quantity  of 
timber  to  be  delivered  free  on  IxMurd ; 
and  that  he  bad  at  the  same  time 
bought  other  timber  of  the  ssone 
party  on  his  own  account ;  that  the 
timber  was  delivered  to  the  bank- 
rupty  and  laid  till  afler  the  bank- 
ruptcy, on  a  common,  mixed  with 
other  timber  of  the  bankrupt,  and  in 
his  actual  possession:  that  the  de- 
fendant, after  the  bankruptcy,  but 
more  than  two  months  before  the 
commission  issued,  wrote  to  the  ven- 
dor, stating  himself  to  be  the  princi- 
pal, adopting  the  contract  as  to  the 
goods  taken  in  exchange  (but  no 
others),  and  directing  that  the  bank- 
rupt should  not  be  suffered  to  take 
them ;  and  that  the  vendor  accepted 
him  as  purchaser  accordingly.  The 
arbitrator  also  founds  that  before  the 
commencement  of  two  months  the 
defendant  had  required  the  bankrupt 
to  deliver  the  timber  belonging  to  him 
(the  defendant),  and  that  the  bank- 
rupt hiid  proposed  to  make  up  a  defi- 
ciency in  the  quantity  by  delivering, 
some  of  his  own  timber :  that  no  con- 
tract of  sale  was  made  as  to  the  latter, 
I  nor  did  any  thing  further  pass  re- 
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•peeling  the  timber  till  within  two 
roonthi  before  the  commistiooi  when 
the  bankrupt  made  a  formal  delivery 
to  tlie  defendant  of  part  of  the  sold 
and  part  of  the  exchanged  timber, 
lying  on  the  common  as  above-men- 
tioned; and  that  the  whole  of  the 
timber  belonging  to  the  defendant 
waa  in  the  order,  poMeaaion,  and  dis- 
position of  the  bankrupt,  with  the 
consent  of  the  true  owner,  till  after 
the  bankruptcy: — Held,  (assuming 
that  the  Court  could  review  the  ar- 
bitrator's  finding  as  to  the  above 
facts):— 1.  That  he  was  warranted 
in  finding  a  delivery  of  the  timber  to 
the  bankrupt,  though  it  was  not  ship- 
ped.   2.  That  the  timber  remained 
in  the  bankrupt's  apparent  posses- 
sion, with  the  owner's  consent,  up  to 
the  time  of  the  above  delivery,    3. 
That  the  delivery  to  the  defendant, 
of  the  timber  belonging  to  the  bank- 
rupt, was  not  referable  to  any  con- 
tract protected  by  sect.  81.  of  the 
Bankrupt  Act.    Sham  v.  Harvest   1 
AdoL  &  EUis,  9i20. 


STAYING  ATTACHMENT. 

Order  of  committal  for  disobe- 
dience to  order  to  pay  into  Court, 
will  not  be  stayed,  under  any  cir- 
cumstances, unless  party  has  paid  the 
money  in»  or  is  ready  to  do  so.  Ex 
parte  Birhttt  re  Fox.  Ex  parte  and 
re  Pox,  1834.    4  Dea«  &  Chit.  508. 

STAYING  CERTIFICATE. 
See  Bankrupt's  Certificate. 


STOPPAGE  IN  TRANSITU. 
W.  shipped  at  Leghorn  twenty- 
three  casks  of  oil,  on  account  and  faj 
the  order  of  JL  at  Liverpool,  and 
transmitted  to  him  a  biD  of  bding. 
Before  the  arrival  of  the  oil,  L.  in- 
dorsed the  bill  of  lading,  and  depo- 
sited it  with  J7.,  who  advanced  mooey 
on  ity  having  previously    advaiced 
money  on  other  goods  (the  propertj 
of  Zr.)  deposited  with  him.     On  the 
arrival  of  the  oil,  Z.  having  previ- 
ously become  bankrupt,  and  W.  not 
having  been  paid  for  it,  IT.'s  agents 
claimed  it  of  the  master  of  the  ship ; 
but  the  latter  delivered  it  to  J?.,  who 
afterwards  sold  die  goods  of  L,  as 
well  as  the  oil  of  W.    The  net  pro- 
ceeds of  the  goods  beloi^iiig  to  L, 
were  suffident  to  satisfy  the  debt  due 
from  L.  to  H.    H.  paid  himself  his 
debt,  and  deposited  the  net  proceeds  of 
fT.'s  oil  with  a  third  person,  to  abide 
the  event  of  the  award  of  an  arbi- 
trator, to  whom  all  disputes  between 
W.  and  the  assignees  of  Z.  were  re- 
ferred.   The  arbitrator  having  stated 
the  above  fiicts  on  his  award  for  the 
opinion  of  this  Court : — ^Held,  that 
fT.,  the  unpaid  vendor  of  the  oil, 
had,  at  the  time  when  his  agents 
claimed  it,  no  right  to  take  poaacsajon 
on  the  insolvency  of  £.,  because  ^ 
property  in  and  the  right  to  the  pos- 
session was  then  vested  in  i?.,  the 
indorsee  of  the  bill  of  ladii^  for 
value;  and  further,  that  W.  had  not, 
by  reason  of  such  dairo,  any  legal 
right  to  the  possession  of  the  goodi 
after  ZT.'s  lien  was  satisfied :  but  that 
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a  Court  of  Equity  such  transfer  to 
•  would  be  treated  as  a  pledge  or 
OTtgage  only,  and  therefore  W,^  by 
s  aitempted  stoppage  in  transitu,  ac- 
aired  a  right  to  the  goods  in  equity, 
ibject  to  H.*B  lien  against  the  assig- 
ees  of  Xj  : — Held,  secondly,  that  ^., 
ty  means  of  his  goods,  had  become 
urety  to  H,  for  Z.'s  debt,  and  had  a 
dear  equity  to  oblige  H.  to  pay  his 
debt  out  of  £«/s  own  goods  deposited 
with  him  in  ease  of  such  surety ;  and 
all  the  goods  both  of  W.  and  Z.  hav- 
ing been  sold,  W.  might  insist  on  the 
proceeds  of  Z.'s  goods  being  appro- 
priated to  payment  of  the  debt :  and, 
therefore,    that  W,  was  entitled  to 
Uave  all  the  proceeds  of  the  oil  paid 
over  to  him.     Re  the  Arbitration  bc' 
ivittn    Wesixinthus  and  Assignees  of 
Lapage  and  Co, :  and  betxveen  Rogers 
and  Co.    and  the  same  Assignees,  5 
Barn.  &  Adol.  817. 

STRANGER. 
Contrary  to  Ex  parte  Pelham 
(Mont.  211.),  held,  that  any  party 
may  apply  to  refer  affidavits  for 
scandal,  and  that  the  application  need 
not  be  by  the  party  scandalized.  Ex 
parte  Hetkerington,  re  Glossop,  1833. 
4  Dea.  &  Ch.  218. 


STRIKING  OFF  ROLLS. 

Where  it  was  sworn  that  an  at- 
torney bad  no  place  of  residence  in 
this  country,  an  order  nisi  for  his  be- 
ing struck  off  the  roll,  was  permitted 
to  be  served  at  his  last  place  of  resi- 

VOL.  IV, 


dence.     Re  Mark,  1 834.    4  Dea.  & 
Chit.  28.    See  id.  482. 

Though  the  rule  of  another  Court 
for  striking  an  attorney  off  the  roll 
be  produced,  semble,  an  order  nisi 
only  can  be  obtained  in  this  Court  in 
the  first  instance.  Re  Mark,  1834. 
4  Dea.  &  Chit.  482. 

SUBDIVISION  COURT. 

As  to  mode  of  forming,  in  case 
of  non-attendance  of  any  Commis- 
sioner of  division,  to  which  cause  is 
referred,  5  8c  6  WUL  4.  c.  29.  s.  23. 

Power  to  administer  oaths  on 
affidavit.     Id.  s.  24, 

Declared  Court  of  Record  from 
1  &  2  WxU.  4.     Id.  s,  25. 

The  defendant  having  been  com- 
mitted to  the  King's  Bench  prison  by 
a  Court  of  Bankruptcy,  this  Court 
gave  the  bail  time  to  render,  notwith- 
standing the  committal  was  under  a 
London  commission  of  bankrupt,  and 
the  bail  had  justified  after  the  bank- 
ruptcy, after  judgment,  and  at  the 
request  of  the  defendant's  attorney. 
Waugh  V.  Ashford,  1  Bing.  N,  C. 
294;  S.C.  1  Scott,  167. 


SUBSTITUTED  DEBT. 

A  creditor  whose  debt  arises  on 
a  lost  bill  of  exchange,  issues  a  fiat, 
which  he  cannot  support  in  conse- 
quence of  his  inability  to  prove  the 
loss  of  the  biU,  so  as  to  let  in  satisfac- 
tory evidence  of  its  contents ;  upon 
which  the  assignees  obtain  an  order, 
that  a  renewed  fiat  may  issue  on  the 
debt  of  another  creditor :— Held,  that 
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the  petitioning  creditor  under  the  new 
fiat  was  not  exonerated,  under  these 
circumstances,  from  making  the  pay- 
ments of  10/.  and  201,  to  the  Secre- 
tary of  Bankrupts  and  the  Account* 
ant-General,  under  the  provisions  of 
the  45th  and  46th  sections  of  the 
Bankruptcy  Court  Act.  Es  parte 
Osborne,  re  Gtmning,  1835.  4  Dea. 
&  Chit.  398;  S.  C.  2  M.  &  A. 
140. 

On  a  petition  for  the  substitu- 
tion of  a  debt  in  lieu  of  the  petition- 
ing creditor's  debt,  under  the  6  G.  4. 
c.  16.  s:  18.,  the  costs  of  the  pro- 
ceeding must  be  paid  by  the  peti- 
tioning creditor,  and  not  out  of  the 
bankrupt's  estate.  Es  parte  Hayne, 
re  Jacobs,  1835.  4  Dea.  Sc  Chit. 
403. 

SUBSTITUTION  OF  DEBTORS. 
A.&B,,  partners,  were  solicitors 
to  the  commission.  More  than  six 
years  back  they  received  various 
sums  of  money  on  account  of  the 
estate,  having  a  set-off  in  respect  of 
their  bill  of  costs,  but  which  bill  they 
did  not  deliver  to  the  assignee  till 
within  six  years.  Beyond  tlie  six 
years  A,  &  B.  (upon  an  agreement 
that  A.  should  pay  all  the  debts)  dis- 
solved partnership,  and  the  assignee, 
with  knowledge  of  this  fact,  continued 
to  employ  A.  alone  as  the  solicitor 
to  the  commission^  and  no  attempt 
was  made  to  charge  B.  with  the  mo- 
nies received  by  A.  &  B.  till  very 
lately,  vis.  when  an  official  assignee 
was  appointed.     Nor  had  B.  ever  ac- 


knowledged any  liability  to 
— Held,  6rst,  that,  as  between  B. 
and  the  creditors,  neither  the  statoie 
of  limitations,  nor  ladies,  nor  other 
cond  uct  of  the  assignee,  would  opoite 
as  a  bar,  A.  &  B.  being  aoliciton  Id 
the  commission.  But,  secondly,  ds 
as  the  assignee  waa  aUe  to  iceoep 
the  estate,  he  could  not,  uoder  sKk 
circumstances  of  conduct  on  his  pvt, 
call  on  B,  to  account.  A.  had  be- 
come bankrupt ;  soMa,  nevenhekss, 
that  he  or  his  assignees  w»ie  neee^ 
sary  parties.  Ex  parte  Gosid,  re 
Robertson,  1834.  4  Dea.  &  Ctiu 
547. 

A  partnership  of  A.,  B^&  C.k 
dissolved,  A.  &  B.  agreeing  to  psj 
all  the  partnership  debts.  Z).,  acn- 
ditor  of  the  old  firm,  ignorant  of  the 
terms  of  the  dissolution,  applies  fiv 
payment ;  and  A.  &  B»  by  letter  beg 
time,  and  ultimately  I>.  draws  a  faifl 
on  A,,  B.,  8c  C,  which  A.  &  £.  ac- 
cept in  the  name  of  ^.,  £.,  &  C^  bot 
without  C.'s  authority.  A,  &  B, 
also,  by  letter  signed  by  them  akme, 
promise  payment  of  the  bill.  A.  & 
fi.  became  bankrupts ;  C  aho  be- 
came bankrupt:— Held,  under  die 
circumstances,  that  D.  might  pnife 
the  amount  of  the  bill  againat  A.  & 
B.'s  estate.  Ex  parte  TMJdiari^  n 
Coward,  1835.    4  Dea.  &  Chit.  60S. 

In  1780  A.  and  fi.  were  part- 
ners as  army  agents,  having  been  m 
the  habit  of  leoeivii:^  money  finon 
the  government  for  the  pay  of  oenais 
regiments.  In  thai  year  A.  retiici» 
and  fi.  and  C  cany  on  the 
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as  before,  but  without  coining  to  any 
account  ^rith  the  Crown,  and   with- 
out any  ac<x>ant  wbaterer  being  taken 
of  the  liabilities  of  the  firm  of  A. 
and  B*   at   the  time  of  J.*s  retiring. 
In    1 7 S3,    B.  &  C.  an  required  by 
tbe    government  to  render    the   ac- 
connt  of  monies  iasaed  for  the  several 
regiments    daring  the  period  of  the 
existence  of  the  firm  of  A*  and  B. 
and    of   B.   and   C,  which  they  do 
without  any  break  appearing  in  them 
at   1 780,  when  A.  retired.     But  the 
accounts  rendered  do  not  state  any 
debtor    and  creditor  account  as  be- 
tween the  respective  firms  and  the 
Crown^  but  show  simply  the  sums 
issaed  in    respect  of  each  regiment, 
and    how   they  have    been    applied. 
On  the  formation  of  the  firm  of  B. 
and    C,   the  old  ledgers   are  used  5 
there  was  no  agreement  to  take  to 
the  liabilities  of  A.  and  B.,  and  every 
thing   is  carried  on  in  the  same  man* 
ner  as  before  till  1783,  when  the  23 
Geo.  8.  c.  30.  was  passed,  which  di- 
rects that  an  estimate  is  to  be  thence- 
forth prepared  of  the  amount  which 
will  he  required  for  the  purposes  of 
tbe  army)    that  the  amount   is  to 
be  paid  from  time  to  time  into  the 
bank;    that   the    paymaster    of  the 
forces    is    to    communicate    to    the 
Secretary  at  War  the  sums  that  will 
be  required  for  the  purposes  of  the 
different  regiments  j  that  tbe  agents 
of   tbe  different    regiments    are    to 
communicate  to  the  Secretary  at  War 
the  sums  that   will  be  required   for 
the  different  regiments,  and  an  issue 


is  then  made  to  the  agent  for  the 
particular  purposes  of  those  regi- 
ments, and  annual  accounts  were  re- 
quired to  be  rendered  by  tbe  several 
agents.  Upon  this  footing  matters  are 
carried  on  till  1804,  when  B.  and 
C  became  bankrupts,  and  a  balance 
of  150,000/.  is  found  due  to  the 
Crown ;  and  in  1820,  and  not  before^ 
it  is  found  that  91,000/.,  part  of  the 
150,000/.,  was  due  at  the  time  of  the 
retirement  of  A.  SemblCf  under  these 
circumstances,  that  B,  and  C.  could 
not  be  presumed  to  have  adopted  the 
debt  of  A.  and  B,,  and  that  the  go- 
vernment could  not  be  presumed  to 
have  assented  thereto  bad  such  adop- 
tion existed  5  and,  consequently,  that 
tbe  government  had  no  right  to  prove 
the  entire  sum  of  1 50,000/.  against 
B.  and  C's  estate.  (Crow,  J.  dissent.) 
But  it  also  appearing  that  the  as- 
signees had,  by  proceedings  in  the 
Court  of  Session  in  Scotland,  treated 
the  91,000/.  as  due  from  their  estate, 
and  the  government  having,  on  the 
other  hand,  sued  the  representatives 
of  A.  in  Scotland  (subsequently  to 
tbe  discovery  of  the  balance  being 
due)  so  as  to  charge  A.  alone  as  the 
debtor,  a  claim  was  permitted  to  be 
entered  till  the  result  of  the  Crown's 
proceedings,  which  were  still  pend- 
ing against  the  representatives  of  A. 
was  ascertained.  Ex  parte  Sandkam^ 
4  Dea.  &  Chit.  818. 

A.  &  B.  dissolved  partnenhip, 

and  agreed  that  the  business  should 

be  carried  on  by  B.  alone ;  and  that 

he  should  receive  and  pay  all  debts. 
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Sufficient  partnerghip  funds  were  left 
in  bis  possesuon.  C,  a  creditor  of 
the  firm,  afterwards  applied  for  pay- 
ment of  his  debt  to  B.,  who  informed 
him  that  J,  knew  nothing  of  his  debt, 
and  that  he,  C,  must  look  to  B. 
alone.  C  then  drew  a  bill  on  B., 
which  he  accepted,  but  which  was 
afterwards  dishonoured: — Held,  in 
an  action  brought  by  C.  against  A.  & 
B.f  (the  latter  having  become  bank- 
rupt), that  it  was  a  question  for  the 
jury,  whether  it  had  been  agreed  be- 
tween C,  the  creditor,  and  B.,  that 
the  former  should  accept  B.  as  his 
sole  debtor,  and  take  his  acceptance 
in  satisfaction  of  the  debt  due  from 
both ; — Held,  further,  that  such  an 
agreement  and  receipt  of  the  bill 
would  be  a  good  defence  to  AJs  suit, 
by  way  of  accord  and  satisfaction ; 
and  that  the  fact  of  B.  having  had 
the  partnership  effects  left  in  his 
hands,  and  having  agreed  with  A.  to 
pay  all  the  partnership  debts,  was 
evidence  of  an  authority  from  A.  to 
make  such  agreement  on  his  behalf. 
After  a  rule  for  a  new  trial  had  been 
granted  on  the  above  grounds,  A, 
also  became  bankrupt,  but  C.  did  not 
prove  his  debt  under  the  commission* 
A,*9  attorney  having  carried  down  the 
record  by  proviso,  C.  applied  for  a 
stet  processus,  alleging  that  he  could 
derive  no  benefit  from  proceeding. 
The  Court  refused  to  interfere. 
Tkotnpsan  v.  Percvoal,  5  Bar.  &  Adol. 
925. 

SUPERSEDING. 
See  Fiat,  Annulling,  &c. 


SURETY. 
See  also  Principal  and  Scanr. 

The  petitioning  creditor  issued 
the  fiat  on  a  debt  of  7001L,  but  the 
greater  part  being  contracted  daring 
the  bankrupt's  romority,  and  not  fiir 
necessaries,   the  debt   was  reduced 
below  1002.,  and  was  therefore  iDsof- 
ficient  to  support  the  fiat.    But  die 
petitioning  creditor  had  also  accepted 
bills  for  the  accommodation  of  the 
bankrupt,  which  having  been  indoned 
by  the  bankrupt  to  A.^  A.  proved 
them  under  the  fiat.     The  petitkamg 
creditor  subsequently  paid  these  bills: 
— Held,  that  on  indemoifying  A^  and 
on  presenting  a  petition  in  the  name 
of  A.  for  that  purpose,  the  peUtionibg 
creditor  was  entitled,  under  the  6  Get. 
4.  c.  10.  ss.  18  and  52.,  as  a  surety 
paying  the  debt,  to   substitute  d» 
debt  so  proved  on  the  bills  by  A.  for 
the  original  petitioning  creditoi^sdebt, 
so  as  to  support  the  fiat,  notwith- 
standing the  words  "  any  other  cre- 
ditor" in  the  18th  section.    Ex  parte 
and  re  Rogers,  1835.     4  Dea.  &  Cfa. 
623;  S.  C.  2  Mont.  &  A.  153. 

A,  and  B,  give  a  joint  promissory 
note,  upon  which  money  is  lent  by  C. 
to  them,  and  by  them  to  D.  B,  be- 
comes -bankrupt,  and  A,  is  obliged, 
after  the  hankmptctfy  to  pay  the  note* 
Held,  that  he  is  not  a  surety  for  fi., 
but.  that  A.  and  B.  are  priodpal 
debtors  or  co-sureties,  and  therefore 
that  A.  could  not  prove  for  a  moiety 
of  the  note  against  B.*s  estate.  £x 
parte  Porter,  4  Dea.  &  Ch.  774 ;  S,  C 
2M.&  A.  281. 
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Xhe  instalments  of  an  annuity  for 
the  payment  of  which  a  bankrupt  is 
surety  only,  and  which  he  covenants 
to  pay  in  case  of  the  default  of  the 
grantor,  are  not,  where  they  become 
due  after  his  bankruptcy,  proveable 
under     a    fiat    against    the    surety. 

Thompson  v.  ThompMOHf  %  Bing.  N.  C. 

168. 

SURPLUS. 
The  132d  section  of  the  6  Geo.  4. 
c.  16.,  which  directs  the  payments  of 
interest  to  creditors  in  case  of  a  sur- 
plus, has  not  a  retrospective  opera- 
tion.    Ex  parte  PhUHpSf  re  Phillipsy 
1834.     4  Dea.  &  Ch.  81 ;  S.C.I  M. 
&  A.  674. 

SURRENDER. 

See  Bankrupt's  Surrender — Leave 

TO  Surrender. 

SWEARING  AFFIDAVIT. 
See  Affidavit,  Swearing. 

TAXATION. 
See  aUo  Retaxation. 
On  an  application  by  two  cre- 
ditors to  the  Commissioners  to  ex- 
punge a  proof,  under  the  6  Geo.  4. 
c.  16.  s.  60.,  the  Commissioners  have 
a  discretionary  power  to  adjudge  to 
the  creditor  whose  proof  is  sought  to 
be  expunged,  such  costs  as  he  may 
think  reasonable,  including  the  costs 
of  the  meetings,  as  well  as  those  of 
the  creditor.    And  though  the  Com- 
missioners may  have  allowed  rather 
too  much  to  the  creditor,  this  will  not 


make  the  order  bad  for  the  whole 
allowance,  but  the  objecting  parties 
may  have  the  costs  taxed.  Ex  parte 
Kirkaldt/,  re  Holt,  1834.  4  Dea.  & 
Ch.  52 ;  5.  C.  1  M.  &  A.  642. 

Independently  of  the  provisions 
in  the  acts  of  parliament,  the  Court 
of  Review  has  a  general  jurisdiction 
to  refer  the  bill  of  any  solicitor  of 
that  Court  for  taxation.  Ex  parte 
Copekmdf  re  Burnandf  1834.  4  Dea. 
&  Ch.  86. 

Where  the  amount  of  a  bill 
appears  on  the  face  of  it  to  be  ex- 
cessive, objectionable  items  need  not 
be  pointed  out,  on  an  application  by  a 
creditor  to  have  it  taxed.  Ex  parte 
Copelandf  re  Burnand,  1834.  4  Dea. 
&  Ch.  86. 

Where  an  assignee  applies  to 
have  a  solicitor's  bill  taxed,  for  busi- 
ness done  before  the  choice  of  assig- 
nees, which  is  not  included  in  the 
bill  taxed  by  the  Commissioners,  the 
petition  should  state  the  nature  of  the 
business,  and  when  it  was  done,  and 
the  proceedings  should  also  be  in 
Court.  Ex  parte  Cass,  re  Rivers, 
1835.  4  Dea.  &  Ch.  273.  See  this 
case  on  subsequent  occasion,  id.  718  ; 
and^.C.  2M.&A.  170. 

Where  the  petitioning  creditor's 
bill,  afler  being  taxed  by  the  Com- 
missioners, had  been  paid,  and 
the  assignees  accounts  had  been 
audited,  for  the  space  of  six  years, 
the  Court  refused  to  order  a  re- 
taxation  of  it  by  the  Registrar.  Ex 
parte  Christy,  re  Barroxp,  1835.  4 
Dea.  &  Chit.  414. 
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It  is  a  matter  of  course  for  any 
creditor  who  has  proved  to  the 
amount  of  20/.,  to  apply  within  a  rea- 
sonable time,  under  the  14th  section 
of  6  Geo,  4.  c.  16.,  for  a  retaxation  of 
any  bill  of  the  solicitor  to  the  com- 
mission ;  but  not  where  a  period  of 
three  years  has  been  suffered  to  elapse 
after  payment  of  such  bill.  Ex  parte 
Ckritiy,  re  Barrow^  1835.  4  Dea.  h 
Cb.  414. 

But  where  the  creditor  applies  to 
the  general  jurisdiction  of  the  Court, 
and  points  out  objectionable  items, 
the  Court  will  then  refer  the  bill  to 
its  proper  officer  to  reriew  the  former 
taxation.    Id. 

Where,  however,  a  bill  has  been 
already  taxed  by  the  proper  officer  of 
the  Court  in  which  the  business  has 
been  done,  the  Court  of  Review  will 
not  in  such  case  disturb  the  taxation. 
What  are  objectionable  items  in  the 
solicitor's  bill  for  business  connected 
with  the  meetings  of  the  Commission- 
ers ?    Id. 

If  A.  employs  6.  as  solicitor  in 
business,  the  bill  for  which  is  not  tax- 
able, and  also  requires  B,  to  strike  a 
docket,  and  B.,  because  he  is  not  ad- 
mitted as  a  solicitor  in  bankruptcy, 
employs  C,  a  solicitor  of  the  Court, 
for  that  purpose.  B.  cannot  divide 
his  bill  so  as  to  exclude  from  taxation 
the  otherwise  untaxable  items,  by  pro- 
curing C.*s  bill  of  costs  to  be  taxed 
separately ;  but  B.*s  own  bill  and  C.'s 
must  form  one  bill,  so  that  all  may  be 
taxed.  Sembk,  that  business  pre- 
paratory to  striking  a  docket  is  tax- 


able in  bankruptcy.  Ex  parte  CsHi 
4  Dea.  &  Ch.  718;  S.  C.ZU.k  A. 
170. 

TENANT. 
See  LANnLORD  and  Tkkaht. 

TITLE. 

A  bankrupt  having  a  mortgige 
term  deposits  the  mortgage  deed  wiik 
a  party,  by  way  of  equitable  mort- 
gages, and  afterwarda  purchases  the 
equity  of*  redemption  : — Held,  tktt 
the  whole  of  the  bankrupt's  intert^ 
in  the  property  must  be  sold,  and  hii 
assignees  join  in  the  convejanoe  to 
the  purchaser.  Ex  parte  TvfneU,  n 
Waits,  1884.  4  Dea.  &  Cb.  S9; 
S.  C.  1  M.  &  A.  620. 

Where  a  creditor  applies  to  prore 
a  debt,  and  claims  a  right  to  property 
in  his  possession,  to  which  the  Com- 
missioners think  he  has  no  lien,  tlie 
Commissioners  should  admit  the 
proof,  and  leave  the  question  of  lin 
to  be  controlled  merely  by  retentioD 
of  the  dividend.  Ex  parte  D(Ast», 
re  Thompson,  1884.  4  Dea.  &  Chit. 
69 ;  S.  C.  1  M.  &  A.  666. 

The  mere  circumstance  of  a  cre- 
ditor coming  in  under  the  commisiioD 
to  prove  or  claim  a  debt,  only  gives 
the  Court  jurisdiction  as  to  the  pwf 
or  claim,  and  not  over  any  property 
in  his  possession,  of  which  be  daiof 
the  legal  ownership.  Ex  parte  M- 
son,  re  Thompson,  1884.  4Dea.^ 
Chit.  69 ;  5.  C.  1  M.  &  A.  666. 

The  Court  of  Review  has  jurw- 
diction  to  enforce  the  specific  pe^ 


Title. 
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Ibrnuutice     of  a  contract  of  sale   of 
the   bankrupt's  mortgaged  property, 
^which  is  sold  under  the  usual  order, 
against    the  purchaser  of  such  pro- 
perty ;    and  has  also  authority  to  de- 
cide,  on  evidence  adduced  before  it, 
i^bether  tbe  purchaser  has  accepted 
tbe    title.     Ex  parte    Sidebothamy  3 
Dea.  &  Chit.  818,  conJSrm^d  on  ap- 
peal.     £x  parte  Barringtont  re  Bar^ 
Tiagton,  1835.     4  Dea.  &  Chit.  461  ; 
S.  C.  2  M.  &  A.  245. 

JFf.  &  P.,  drawers  of  a  bill  on 
and  accepted  by  P.  &  Co.,  for  2000/., 
indoTBe  it  to  A.  for  his  accommoda- 
tion.     JV.  &  Co.  discount  it  for  ^., 
together  with  another  bill  drawn  by 
A.  for  2000/.  upon  and  accepted  by 
S.  &  Co.    J.,  and  H.  &  P.,  and  S.  & 
Co.  severally  become  bankrupts.    W. 
&  Co.  receive  dividends  from  S,  8c 
Co.'s  estate  666/.  \3s.  4fd.  on  S.  &  Co.'s 
acceptance ;  also  750/.  from  H.  &  P.'s 
estate  on  the  bill  drawn  by  them. 
They  also  prove  against  A.*s  estate 
for  3333/.  6«.  8(/.,  as  the  amount  of 
H.  &  P.'s  bill,  and  balance  of  A.'s 
bill  on  S.  8c  Co.,  after  deducting  the 
666/.  13«.  44.  received  from  S.  8c  Co., 
and  receive  277/.  I5s.  6|(/.  dividend 
thereon;  166/.  13«.  4(/.  being  in  re- 
spect of  the  proportion  of  proof  on 
H,  8c  P.'s  bill.   P.  &  Co.  stopped  pay- 
ment, and  under  a  composition  deed 
W.  8c  Co*  receive  1000/.  in  respect 
of  H.  8c  P.'s  bill  of  1916/.  IS*.  4</. ; 
balance  83/.  6s.  Sd,    Semble,  {fV.  8c 
Co.  claiming  to  have  a  right  to  retain 
//•  8c  P.'s  biU,  in  order  to  work  out 
their  remedies  against  A.  in  respect 


of  A.'s  bill,)  that  the  assignees  of  H. 
8c  P.,  although  they  tendered  the 
balance  83/.  6* .  8c/.,  could  not  compel 
^.  8c  Co.  to  deliver  up  H.  8c  P.'s 
bill.  Qucere,  whether  the  Court  has 
jurisdiction  on  a  subject  of  litigated 
title  such  as  this.  Held,  that  as  W. 
8c  Co.  were  not  bound  to  receive  the 
83/.  6s.  Sd.,  the  petition  was  prema- 
ture at  all  events  till  the  bill  was  fully 
paid  off.  Ex  parte  Dickson,  re  Hut- 
chinson, 1835.     4  Dea.  8c  Ch.  614. 

TRADER  AND  TRADING. 
See  also  Bankrupt,  who  hay  be. 

Although  no  evidence  of  trading 
on  proceedings,  fiat  will  not  be  super- 
seded if  bankrupt  admitted  to  peti- 
tioning creditor  that  he  was  a  trader. 
Ex  parte  and  re  Bailey,  2  M.  &  A. 
86. 

Semble,  coach  proprietor,  as  such, 
is  not  a  trader.  Re  Walker,  2  M.  & 
A.  267. 

B.,  who  was  indebted  to  G.  in  a 
sum  exceeding  100/.,  became  a  trader 
in  Scotland^  and  after  the  discontinu- 
ance of  his  trade,  but  before  the  con- 
cerns of  his  trade  were  wound  up, 
and  being  still  indebted  to  G.,  com- 
mitted an  act  of  bankruptcy : — Held, 
that  he  was  liable  to  a  sequestration 
as  a  notour  bankrupt,  upon  debt, 
trading,  and  act  of  bankruptcy. 
Bailke  v.  Grant,  6  Bligh,  459. 

Personal  property  may  be  trans- 
ferred for  a  sufficient  consideration, 
without  writing,  if  the  possession  be 
also  transferred ;  and  a  debtor  may 
prefer  one  creditor  to  another,  if  the 
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debtor  be  not  a  trader ;  but  if  he  be 
a  trader  he  cannot  prefer  one  creditor 
to  another,  unless  he  be  pressed.  A 
iVaudulcnt  delivery  of  goods  by  a 
trader  will  be  of  itself  an  act  of  bank- 
ruptcy. A  delivery  of  goods  to  one 
to  whom  no  debt  was  due  would  be 
such  a  fraudulent  delivery ;  and  the 
delivery  would  likewise  be  fraudulent, 
though  a  debt  was  due,  if  the  transfer 
of  the  goods  was  made  voluntarily, 
and  in  contemplation  of  bankruptcy. 
Scoti  V.  Thomas,  6  C.  &  P.  611. 

TRANSFER  OF  PETITION 
TO  C.  R. 
Petition  presented  to  the  Lord 
Chancellor  before  I  &  2  Will.  4.  c. 
56.,  must  be  transferred  by  the  Lord 
Chancellor  to  the  Court  of  Review, 
before  that  Court  can  hear  it.  Re 
Stokee,  1835.     4  Dea.  &  Chit.  578. 

TRANSFER. 
Personal  property  may  be  trans- 
ferred for  a  sufficient  consideration, 
without  writing,  if  the  possession  be 
also  transferred ;  and  a  debtor  may 
prefer  one  creditor  to  another,  if  the 
debtor  be  not  a  trader ;  but  if  he  be 
a  trader  he  cannot  prefer  one  creditor 
to  another^  unless  he  be  pressed.  A 
fraudulent  delivery  of  goods  by  a 
trader  will  be  of  itself  an  act  of  bank- 
ruptcy. A  delivery  of  goods  to  one 
to  whom  no  debt  was  due  would  be 
such  a  fraudulent  delivery ;  and  the 
delivery  would  likewise  be  fraudulent, 
though  a  debt  was  due,  if  the  transfer 
of  the  goods  was  made  voluntarily, 


and  in  contemplation  of  bankmplcv. 
Scott  V.  Thomas,  6  C.  &  P.  611. 

TRUST. 
See  also  Declaration  of  Tedst. 
By   the  rules  of  an   insunoice 
company,  no  person,   except  a  di- 
rector, was  permiited  to  hold  more 
than  two  shares  in  bis  own  nsine; 
but  no  rule  prevented  a  person  firom 
being  beneficially  entitled   to  more 
than  two  shares,  by  holding  them  ia 
the  name  of  another   l>arty.     The 
petitioner,  who  was  already  tbe  holder 
of  two  shares,  having  purchased  two 
other    shares,  caused    them    to   be 
entered  in  the  name  of  the  bankrupt 
in  the  company's   books,   with  the 
knowledge  of  one  of  the  directors 
and    the    actuary.      The    bankrupt 
signed  a  declaration  of  trust,  that  be 
held  the  shares  as  trustee  for  the 
petitioner,  but  no  notice  of  the  trust 
was  taken  in  the  books  of  the  ooo- 
pany;  and  he  continued  to  receive 
the  dividends  on  the  shares,  acooant* 
ing  for  them  from  time  to  time  to  the 
petitioner,  up  to  tbe  period  of  his 
bankruptcy,  when  the  shares  were 
still  standing  in  his  name.    Held, 
that  the  shares  did  not  pass  to  his 
assignees,  as  being  in  his  order  snd 
disposition  at  the  time  of  his  bank- 
ruptcy.   Ex  parte  fVatkms,  re  Kidder, 
1834.    4  Dea.  &  Cb.  87 ;  S.CA  M. 
&  A.  689. 

M.  and  A.,  partnelv,  were  coo'* 
signees  of  a  West  Lidia  estate,  and  id 
that  character  became  creditors  to  tbe 
estate.     By  deed,  long  prior  to  tbe 
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bankruptcy,  the  estate  was  conveyed 
to  trustees,  M,  being  one  of  them, 
on  trust,  to  apply  the  proceeds  to 
certain  purposes,  one  of  which  was 
to  pay  off  the  debt  due  to  M.  and  A. 
M.  and  A.  assign  their  debt  to  S,  & 
Co.  AT.  &  A,  become  bankrupt; 
but,  prior  thereto,  they  receive  ten 
hogsheads  of  sugar^  which  remain  in 
the  docks,  earmarked  in  their  name, 
at  the  time  of  the  bankruptcy. 
Shortly  after  the  bankruptcy,  seventy- 
four  hogsheads  arrive,  consigned  by 
the  biU  of  lading  to  the  bankrupts, 
which  are  received  by  the  assignees, 
who  also  take  the  other  ten  hogs- 
heads. Held,  that  the  sugars  came 
to  the  hands  of  ilf.  and  A.  clothed 
with  trusts  to  pay  the  proceeds  to  M . 
as  trustee,  and  were  not  in  the  re- 
puted ownership  of  M,  and  A.  but 
must  be  applied  to  pay  off  the  debt 
assigned  to  S.  8c  Co.,  and  in  discharge 
of  the  other  trusts  of  the  deed ;  M, 
as  trustee  being  afifected  with  notice 
to  M.  and  A,  of  the  assignment  of 
their  debt.  Held  also,  a  case  within 
the  principle  of  Ex  parte  Waring^  19 
Ves.  34^.  Ex  parte  Smitk^  re  Man- 
mng,  1834.     4  Dea.  &  Ch.  579. 

To  assumpsit^  by  two  [daintiffi, 
for.  goods  sold,  &c.,  defendant  plead- 
ed the  bankruptcy  of  one.  Replica- 
tion, that,  before  the  bankruptcy^  the 
bankrupt  plaintiff  assigned  to  the 
other  all  his  interest  in  the  debt,  and 
that  the  bankrupt  now  sued  only  as 
trustee  for  his  co-plaintiff.  The 
Court  was  of  opinion  that  the 
replication  was  bad,    for    not  stat- 


ing that  the  debtor  had  had  notice  of 
the  supposed  assignment,  although 
the  defendant  had  pleaded  over  with- 
out alleging  the  want  of  notice.  But 
the  plaintiff  had  leave  to  amend. 
Dean  v.  James,  1  Ad.  &  £1.  809. 

TRUSTEES. 

A  bankrupt  conveys  his  real 
estate  to  two  trustees  upon  certain 
trusts  for  the  payment  of  his  debts, 
and  subsequently  enters  into  an 
agreement  with  them  as  to  the  sale 
of  the  property ;  after  which  he  takes 
forcible  possession  of  part  of  it,  and 
the  trustees  bring  an  action  of  eject- 
ment against  him,  which,  with  ano- 
ther action,  is  referred  to  the  deci- 
sion of  an  arbitrator.  The  award 
finds,  that  the  creditors  were  entitled 
to  recover  in  the  action  oi  ejectment,* 
and  directs  that  a  sum  of  money 
which  was  due  to  the  trustees  for 
expenses  incurred  by  them  in  the 
execution  of  the  trusts  shall  be  paid 
by  instalments,  and  in  default  of  pay- 
ment, that  the  property  shall  be  sold, 
and  the  proceeds  applied  in  discharge 
of  the  debt  due  to  the  trustees : — 
Held,  that  the  award  was  no  charge 
upon  the  land;  but  that  it  did  not 
destroy  the  lien  thereon,  which  the 
deed  had  expressly  given  to  the  tms'* 
tees  for  the  expenses  incurred  by 
them  in  the  execution  of  the  trusts. 
Ex  parte  Cappard,  re  TharnUm,  ISSSi- 
4  Dea.  &  Chit.  102. 

Qtueref  if  the  C.  R.  has  juris- 
diction to  entertain  a  petition  seeking 
delivery  up  of  specific  chattel.    It 
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bail  if  pMtiM  respondtot  coDMOt  to 
be  bound.  But  the  retpondent  being 
truatee  eennot  eoaeent«  Eg  parte  EU 
fiMN,4Dee.&CyL7£5. 

Truiteey  under  deed  of  trust,  by 
a  former  petition,  upholding  the  trust 
and  praying  to  annul  fiat,  and  Ruling, 
but  consenting  to  have  the  account 
against  him  taken  on  that  petition  by 
reftrenoe,  ordered  to  pay  costs  of  that 
petition,  and  to  pay  balance  in  bis 
hands,  under  trust-deed,  to  assignees, 
with  interest  at  4/.  per  cent,  from 
date  of  order  of  reference,  althoogh 
there  was  no  evidence  of  interest 
having  been  made.  Costs  of  refer- 
ence to  be  paid  by  estate.  Ex  parte 
Harding,  4  Dea.  &  Ch.  793. 

If  mortgagee  be  himself  the 
trustee  to  whom  notice  was  requi- 
site, the  transaction  is  itself  sufficient 
notice  to  prevent  reputed  ownership. 
Eg  parte  Smart,  re  HoU,  H  M.  &  A.  60. 

TRUSTEE  AND  CESTUI  QUE 
TRUST. 
On  the  formalion  of  a  partnership 
between  A*  and  fi«t  A.  lends  to  B., 
JB.'s  proportion  of  the  capital,  and  A, 
is  to  receive  it  again,  and  interest 
thereon^  out  of  B*%  share  of  the  pro- 
fits«  £«  assigns  property  to  C.  in 
trust  to  secure  to  A,  the  money  lent 
by  him,  and  covenants  to  pay  C.  the 
amount.  After  an  act  of  bankruptcy 
by  B^  known  to  A.,  A.  files  a  bill  for 
a  dissolution  and  account  of  partner- 
ship and  for  payment  of  the  debt : — 
HeM^  that  A.  and  C.  could  not^  after 
such  electioni  sue  out  a  fiat  against 


B.  foonded  on  that  debt,  A.  having 
elecisd  his  remedy  and  treated  the 
debt  as  mixed  up  with  the  partneiship 
accounts.  iSbnft^,  that  a  trustee  shme 
GSDOOt  issue  a  fiat  agahisl  the  debtor, 
espeeially  if  the  cestui  que  trust  has 
by  his  conduct  equitably  precluded 
himself  from  acquiescing  in  sudi  pn>- 
ceedmg.  Ex  parte  Gray^  4  Dea.  & 
Chit.  778 ;  &  C.  2  M.  &  A.  283. 

Qpare,  Whether  an  act  of  bank- 
ruptcy, by  denial  of  the  debtor  to 
the  cestui  que  trust,  is  good  to  sup- 
port a  fiat,  the  trustee  being  the 
proper  party  to  demand  and  receive 
the  debt?  Per  Sir  G.Bm.  ExparU 
Gray,  4  Dea.  &  Chit.  778 ;  S.  C. 
4  M.  &  A.  289. 

TRUSTEE,  NEW  APPOINT- 
MENT. 

A  new  trustee  appmnted,  with- 
out a  reference  to  the  Registrar,  on 
an  affidavit  of  the  fitness  of  the  pro- 
posed trustee.  Ex  parte  Beveridgtt 
ft  Hattoa,  1885.  4  Dea.  &  Chit. 
455. 

Where  trustee  becomes  bank- 
rupt, the  general  rule  is,  that  the 
Court  win  not  appoint  a  new  one, 
under  6  Geo.  4.  c«  16.  s.  70.,  witbouta 
reference,  unless  all  parties  are  before 
the  Court.  The  smallness  of  the  estate 
may  form  an  exception.  Ex  parte 
IFkUk,  re  Sand^,  t  M.  &  A.  214. 

If  trustee  becomes  bankrupti 
Court  will  appoint  new  one  without 
reference,  on  affidavit  of  solvency, 
fitnessi8cc.  ExparteWaUootreTed- 
mmeoa.    Id*  242. 
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TWENTY  PER  CENT.  CLAUSE. 
See  AssioivEBs,  TwxKtY  Pbe  Cent. 

Clause. 

UNCLAIMED  DIVIDENDS. 

So  moch  of  6  G.  4.  c.  16.  s.  110. 
as  directs  filing  certificate  and  investr- 
ment  of  unclaiaied  dividends  re*- 
pealed,  5  &  6  fVilL  4.  c.  29.  s.  5. 

In  future  unclaimed  dividends 
to  be  paid  into  bank  to  credit  of  Ae- 
oountant*General  in  Bankruptcy.  Id. 
s.  6. 

How  unclaimed  dividends,  &c. 
in  hands  of  assignees,  to  be  disposed 
of.     Id.  s.  7. 

The  interest  made  by  the  in- 
vestment of  unclaimed  dividends  does 
not  belong  to  the  general  estate,  but 
is  divisible  among  the  creditors  claim- 
ing  the  hitherto  unclaimed  dividends. 
Eg  parte  Rmskaw,  re  WUd,  1834.  4 
Dea.  &  Chit.  483. 

UNDERTAKING  TO  APPEAR. 
A  party  is  not  entitled  to  an 
order  on  his  petition,  on  the  default 
of  the  respondent's  appearance,  if  he 
is  not  prepared  with  an  affidavit  of 
the  service  of  the  petition,  notwith- 
standing the  respondent  has  given  an 
undertaking  to  appear.  Ex  parte 
Kirkaldy,  re  HoU,  1834.  4  Dea.  & 
Chit.  5£. 

USURY. 
Although  a  fiat  is  fraudulently 
sued  out^  yet  a  creditor,  whose  debt 
is  impeachable  on  the  ground  of  usury, 
cannot  petition  to  supersede  it.  Em 
parte  Jatman^  re  Tkeed^  1835.     4 


Dea.  &  Chit.  393  ;  5.  C.  S  M.  &  A. 
119. 

VACATION. 

Court  will  not  issue  attachment 
in  the  long  vacation^  unless  there  is 
fear  of  the  party's  absconding.  Ex 
parte  Hunt^  re  Fox,  1834.  4  Dea.  & 
Chit.  503. 

VACATING  ASSIGNMENT. 
In  1825  an  assignment  from  pro- 
visional assignee  to  assignees,  was 
prepared,  but  through  neglect  of  so- 
licitor never  executed.  The  provi- 
sional assignment  ordered  to  be  va- 
cated, and  a  new  assignment  executed 
by  the  Commissioners.  It  seems  the 
1  &  2  fFilL  4.  c.  56.  s.  25.  does  not 
apply  in  such  a  case.  The  solicitor 
having  been  paid  for  the  assignment, 
ordered  to  refund.  Ex  parte  Ben* 
nettf  re  Stephens,  2  M.  ft  A.  306. 

VALUING  ANNUITY. 

See  Ahnuitt. 

VARYING  MINUTES. 

The  Court  will  not  vary  the 
minutes  of  a  former  order,  which  has 
been  pronounced  more  than  three 
months,  except  on  a  petition  for  re- 
hearingi  Ex  parte  WUson^  re  Butter^ 
worth,  1835.     4  Dea.  ft  Chit.  156. 

Where  a  party  wishes  an  essen- 
tial alteration  to  be  made  in  die  judg- 
ment of  the  Court,  as  pronounced  on 
a  former  hearing,  he  must  not  apply 
to  amend  the  minutes  of  the  order, 
but  must  petition  for  a  rehearing. 
Ex  parte  Saper,  re  Salter^  1835.  4 
Dea.  &  Ch.  275 ;  S.C.%i/l.&  A.  58. 
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VARYING  ORDER. 
Substantial  variations  in  order 
cannot  be  effected  by  motion,  but 
only  on  petition  to  re-hear.  Ex 
parte  Soper,  re  Salter ^  1835.  4  Dea. 
&  Chit.  569. 

VENDOR  AND  PURCHASER. 
A  bankrupt  having  a  mortgage 
term  deposits  the  mortgage  deed  with 
a  party  by  way  of  equitable  mort- 
gage, and  afterwards  purchases  the 
equity  of  redemption  :  Held,  that 
the  whole  of  the  bankrupt's  interest 
in  the  property  must  be  sold,  and  his 
assignees  join  in  the  conveyance  to 
the  purchaser*  E»  parte  TuffneU^  re 
Waits,  1834.  4  Dea.  &  Chit.  29; 
S.  C.  1  M.  &  A.  620. 

VEXATION. 
Where  the  bankrupt  vexatiously 
petitions  to  supersede  for  want  of  an 
act  of  bankruptcy,  whidi  he  was 
evidently  aware  of  having  committed, 
the  petition  was  dismissed  with  costs. 
Ex  parte  axA  re  Tk<mp$ont  1834.  4 
Dea.  h  Chit.  534. 

VIVA  VOCE  EXAMINATION. 

See  Examination  Viva  Vocfi. 

WAIVER. 
A,  and  B.,  partners,  were  so- 
licitors to  the  commission.  More 
than  six  years  back  they  received 
various  sums  of  money  on  account  of 
the  estate,  having  a  set-off  in  respect 
of  their  bill  of  costs,  but  which  bill 
they  did  not  deliver  to  the  assignee 


till  within  six  years.  Beyond  the  six 
years  A.  and  B.  (upon  an  agreement 
that  A.  should  pay  all  the  debts)  dis- 
solved partnership ;  and  the  assignee, 
with  knowledge  of  this  &ct,  con- 
tinued to  employ  A,  alone  as  the 
solicitor  to  the  commission,  and  no 
attempt  was  made  to  charge  B.  with 
the  monies  received  by  A.  and  JB.  till 
very  lately;  viz.,  when  an  official 
assignee  was  appointed.  Nor  had  B. 
ever  acknowledged  any  liability  to 
account: — Held,  6rst,  that  as  be- 
tween B,  and  the  creditors,  neither 
the  statute  of  limitations,  nor  laches, 
nor  other  conduct  of  thct  assignee, 
would  operate  as  a  bar,  A.  and  B. 
being  solicitors  to  the  commission. 
But  secondly,  that  as  the  assignee 
was  able  to  recoup  the  estate,  be 
could  not,  under  such  circumstances 
of  conduct  on  his  part,  call  on  B.  to 
account.  A.  had  become  bankrupt ; 
semblet  nevertheless,  that  he  or  bis 
assignees  were  necessary  parties.  Ex 
parte  Gould,  re  Robertson,  1834.  4 
Dea.  &  Chit.  547. 

SpedOc  performance  of  sale  un- 
der Lord  LoaghborougK  s  Order  de- 
creed by  this  Court,  although  the  fol- 
lowing objections  were  urged:  viz. 
lst»  That  particulars  of  sale  did  not 
state  that  sale  took  place  under  order 
of  Court ;  it  appearing  that  purchaser 
must  have  known  the  fact  that  it  was 
so.  2d.  That  a  third  mortgagee  of 
equity  of  redemption  and  an  assignee 
on  prior  insolvency  of  bankrupt,  were 
not  parties*  3d.  Though  the  peti-> 
tioning  creditor's  debt  on  which  this 
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fiat  was  founded  was  contained  in  the 
schedule  in  prior  insolvency;  espe- 
cially as  the  purchaser  was  presumed 
to  have  known  of  all  the  objections 
to  the  title,  and  was  held  to  have 
waived  them  by  granting  a  lease  of 
the  premises  purchased  by  him  be- 
fore the  title  to  him  was  completed. 
OtKerCf  whether  this  Court  has  juris- 
diction to  direct  specific  performance 
of  contract  of  purchase  of  bankrupt*s 
property,  where  the  purchaser  did 
not  know,  and  had  no  means  of  know- 
ing, that  the  sale  took  place  under 
order  of  this  Court  or  of  Commis- 
sioners? Ex  parte  Sidehotham^  4 
Dea.  &  Chit.  693  ;  5.  C.  2  M.  &  A. 
146. 

WARRANT  OF  COMMIT- 
MENT. 

Application  for  warrant  of  com- 
mitment for  disobedience  of  a  four- 
day  order  is  ex  parte,  and  quite  of 
course.  Ex  parte  Hunt,  re  Fox,  1 834. 
4  Dea.  &  Chit.  503. 

The  Court  has  a  general  juris- 
diction to  entertain  questions  on  the 
legality  of  commitment  by  Commis- 
sioners upon  petition  without  habeas 
corpus,  and  without  the  warrant  of 
commitment  being  before  it;  espe- 
cially where  the  objections  to  the 
committal  would  not  appear  on  the 
face  of  the  warrant.  Dubit,  Sir  /. 
Cross,  as  to  the  production  '  of  the 
warrant.  Qutere,  whether  this  Court 
has  any  jurisdiction  to  issue  the  writ 
of  habeas  corpus?  Ex  parte  and  r« 
Jones,  1834.     4  Dea.  &  Chit.  536. 


WIFE. 

By  will  the  father-in-law  of  the 
bankrupt  gave  4000/.  in  trust  for  his 
daughter  for  life,  to  her  separate  use, 
then  to  the  bankrupt  for  life,  and 
then  to  the  issue  of  the  marriage. 
The  will,  reciting  that  the  bankrupt 
was  indebted  to  the  testator  6000/. 
on  bond,  declared  that  so  much  of 
the  debt  on  the  bond  as  remained 
unpaid  in  the  testator's  life-time 
should  go  in  redemption  and  satis- 
faction of  the  above  bequest  of 
4000/.  Prior  to  the  bankruptcy,  and 
subsequently,  by  means  of  dividends 
from  his  estate,  1069/.,  part  of  the 
6000/.  bond  debt,  was  paid  off  and 
invested  in  the  funds.  On  petition 
of  the  assignees,  claiming  to  be  en- 
titled to  the  interest  of  the  1069/., 
the  wife  being  dead — Held,  (Sir  /. 
Cross,  diss.)  that^  until  the  4000/. 
should  be  made  up,  the  1069/. 
should  accumulate ;  after  which  the 
assignees  were  declared  entitled  to 
the  interest  for  the  bankrupt's  life. 
Ex  parte  Young,  re  Prior,  1835.  4 
Dea.  &  Chit.  645. 

The  Court  has  no  jurisdiction 
to  control  the  discretion  of  a  Com- 
missioner as  to  what  documentary 
evidence  he  shall  require  to  be  pro- 
duced to  prove  an  act  of  bankruptcy. 
But  the  Court  intimated  its  opinion 
that  a  letter  written  by  the  bank- 
rupt's wife  to  a  third  party,  in  whose 
possession  it  remained,  though  it 
could  not  in  any  way  afford  direct 
evidence  of  the  act  of  bankruptcy 
(unless  it  was  also  proved  that  she 
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was  authorised  by  her  husband  to 
write  it  as  hip  agent),  she  not  being 
examinable  as  a  witness  upon  that 
pointy  yet  might  be  ordered  to  be 
prodacedf  to  be  used  only  as  a  due 
to  the  procurement  of  other  evidence 
as  to  the  net  of  bankruptcy.  Ex 
pmie  Qfoom^  re  (Aambcn^  1895.  4 
Pea.  &  Chit.  640. 


WITNESS,  COMPETENCY  OF. 

The  drawer  of  a  bill  accepted 
by  the  bankrupt,  but  which  he  had 
indorsed  over*  and  which  was  not 
yet  proved  against  the  estate,  swore 
to  a  deposition  in  support  of  die  fiat, 
stating  himself  therein  not  to  be  a 
creditor : — Held,  in  the  fuse  of  that 
statement,  that  his  deposition  could 
not  be  rejected  on  the  ground  of  his 
being  a  creditor.  But  being  subse* 
qoently  examined  vivA  voce,  and 
admittiii^  the  &cts :— Held,  that  as 
he  might  be  called  on  to  pay  the  bill, 
and  would  have  the  option  to  prove 
against  the  estate,  he  was  an  inter- 
ested  party,  and  therefore  not  exa- 
minable. Ex  parte  and  re  Lmfcnder, 
1834.    4  Dea.  &  Chit.  487. 


The  Court  has  no  junsdictioa 
to  eontrol  the  discretion  of  a  Com- 
missioner as  to  what  documentary 
evidence  he  shall  require  to  be  pro- 
duced to  prove  an  act  of  bankruptcy. 
But  the  Court  intimated  its  opinion 
that  a  ktter  written  by  the  bankmpt's 
wife  to  a  third  party,  in  whose  pos- 
session it  remained,  though  it  could 
not  in  any  way  aflford  direct  evidence 
of  die  act  of  bankruptcy  (unless  it 
was  also  proved  that  she  was  au- 
thorised by  her  husband  to  write  it 
as  his  agent),  she  not  being  examin- 
able as  a  witness  upon  that  point,  yet 
might  be  ordered  to  be  produced,  to 
be  used  only  as  a  due  to  die  pro- 
curement of  other  evidence  as  to  the 
act  of  bankruptcy.  Ex  parte  Groom^ 
re  Ckamben,  1885.  4  Dea.  &  Chit. 
640. 

The  declarations  of  a  trader, 
made  shortly  after  an  absence,  are 
not  admissible  to  prove  such  absence 
an  act  of  bankriqitcy.  SembU^  that 
a  breach  of  an  appointment  by  a 
trader  to  call  at  his  creditor's  house 
to  pay  a  debt,  is  not  an  act  of  bank- 
ruptcy. Lets  v.  Martmf  1  Moody 
&  Rob.  210. 
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